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07*  No  cftM  ii  expreMiy  otmthM  in  this  Tolmiie.    For  cams  explAined,  followed,  &c., 
see  the  proper  title  in  the  index. 


RULES  OF  THE  SUPREME  COURT. 


ADOPTED  NOVEMBER  TERM.  A.  D.  1846. 

I.  Modon*  may  be  made  immediately  after  the  orders  of  the  preceding  day  are  read  aad 
the  optnionB  of  the  Court  deliyered  in ;  but  at  no  other  time,  anless  in  cases  of  necessity  or  in 
rebuion  to  a  cause  when  called  in  course. 

II.  Motions  an  to  be  made  by  the  oonnsel  in  the  order  in  whidi  their  names  stand  on  the 
record ;  but  no  one  is  to  make  more  than  one  motion  at  a  time. 

HL  When  a  motion  is  founded  on  a  matter  of  fiKt  which  is  not  admitted,  or  apparent  on 
the  record,  it  mnat  be  supported  by  affidarit. 

IV .  Rehearings  must  be  applied  for  during  the  term  in  which  the  decision  is  made,  and  by 
petition  in  writing  setthig  fordi  the  causes  for  which  the  judgment  or  decree  is  supposed  to  be 
emneous.  The  Court  will  consider  the  petition  without  argument,  and  direct  the  rehearing, 
if  granted,  to  one  or  more  points,  as  the  case  may  require. 

V.  When  a  canse,  whether  at  law  or  in  chancery,  is  submitted  without  argument,  each 
party  most  furnish  the  Court  with  a  written  statement  of  the  points  to  be  relied  on  signed  by 
counsel;  but  when  the  canse  is  to  be  aigued,  such  statement  must  be  submitted  to  the  Court 
at  a  convenient  time  before  the  calling  of  the  canse. 

VL  In  erery  canse  brought  before  the  Court  for  trial,  one  of  the  counsel  for  the  plaintiflT 
must  open  Us  case;  he  will  be  answered  by  the  counsel  for  the  defendant,  who  will  be  replied 
to  by  one  of  the  plaintiff's  counsel;  and  this  will  end  all  discussion. 

Vn.  But  two  counsel  will  be  allowed  to  aigne  on  one  side  of  any  cause  without  leare  of 
die  Court,  which  may  nerer  be  asked  for  except  in  a  case  of  importance  and  difficulty. 

Viii.  On  motions  and  collateral  questions,  but  one  counsel  will  be  heard  on  eidier  side 
witixmt  leaTC  of  the  Court 

EL  In  original  cases  in  chancery,  all  extrinsic  objections  to  depositions  or  other  exhibits, 
most  be  made  before  the  final  hearing  of  the  canse. 

X.  The  clerk  of  this  Court  shall  not  permit  the  papers,  in  any  cause,  to  be  taken  from  his 
office  or  fiom  the  Court  room,  except  by  one  of  the  judges. 

XL  In  appeals,  tiie  same  rules  shall  be  observed  with  respect  to  the  assignment  of  errors 
as  in  writs  of  error. 


viii.  RULES  OF  THE  SUPREME  COURT. 

XII.  SnpenedaaB^nds  maj  be  executed  in  the  clerk's  office  of  the  Court  below,  with 
surety  to  be  approved  of  bj  such  cleik,  in  a  sum  snfficient  to  include  the  judgment,  damages, 
and  costs.  If  a  certified  copy  of  the  bond  be  presented  to  the  clerk  of  this  Court,  on  appli- 
cation for  a  supersedeas  or  for  a  writ  of  error  to  operate  as  such,  the  same  may  be  issued  in 
the  usual  form.  The  writ  may  also  issue,  though  such  copy  be  not  presented.  In  that  case 
the  cleik  shall  indorse  on  the  supersedeas,  or  on  the  writ  of  error  indorsed  to  operate  as  a  su- 
persedeas, that  it  shall  not  stay  the  proceedings  until  the  bond  be  executed  as  aforesaid,  and 
an  indorsement  be  made  by  tbe  derk  below  on  the  supersedeas,  or  on  the  writ  of  error,  that 
the  bond  has  been  executed  and  approTcd  of  as  aforesaid.  And  a  certified  copy  of  the  bond 
shall  be  filed  in  the  clerk's  office  of  this  Court  on  or  before  the  first  day  of  the  term  next  ensu- 
ing the  granting  of  the  writ. 

Xm.  The  derk,  during  the  term,  may  delirer  the  transcript  of  a  ctLase  to  the  counsel  of 
either  party,  on  being  lumished  with  a  receipt  for  the  same.  The  transcript  to  be  returned 
to  the  office  within  two  days,  or  sooner  if  required. 

XIY.  All  transcripts  must  be  deliyered  to  the  cleriiL  at  his  office,  and  die  causes  be  there 
docketed. 

XV.  Applications  for  writs  of  supersedeas  in  term  time,  must  be  made  by  deliyering  the 
transcript  and  briefe  to  the  dtrk  at  his  office.  And  the  derk  must  delirer  such  transcripts 
and  briefs  to  the  judges  at  thdr  chambers,  on  the  erening  of  the  day  on  which  he  receives 
them. 

XYL  When  a  cause  in  error  is  called,  which  has  been  docketed  more  than  90  days  before 
the  term,  and  there  is  no  appearance  for  the  defenda&t  (process  not  having  been  served  10 
days  nor  taken  out  60  days  before  the  term),  the  suit  shall  be  dismissed. 

XVn.  If  a  cause  be  docketed  on  or  before  the  first  day  of  the  term,  and,  if  in  error,  the 
process  have  been  served  10  days  before  the  tenn,  the  parties  must  be  ready  when  the  cause  is 
caUed. 

XVm.  No  motion  for  a  certiorari  in  cases  of  diminution  of  the  record  will  be  heard,  un- 
less tiie  motion  be  made  in  writing,  a&d  state  the  defects  to  be  supplied. 

XIX.  If,  when  a  cause  is  called,  the  plaintiff  fail  to  appear,  the  defendant  may  have  the 
cause  dismissed,  or  may  submit  it  either  with  or  without  argument.  If  the  defendant  make 
defoult,  the  plaintiff  may  proceed  ex  parte. 

XX.  The  assignment  of  errors  shall  contain  the  names  of  the  parties ;  and  process,  when 
necessary,  shall  issue  accordingly. 

XXr.  Subsequently  to  the  present  term  (Abv.  T.,  1646),  the  causes  shall  be  dedded  by 
the  Supreme  Court  in  the  order  of  time  in  wfaidi  tiiey  have  been,  or  shall  be,  submitted,  cases 
of  emergency  excepted. 

XXU.    Appearances  to  suits  in  this  Court  shall  be  entered  in  the  derk's  office. 

XXin.  The  rule  as  to  the  order  of  time  in  dedding  causes  does  not  apply  to  plain 
rases. 


RULES  OF  THE  SUPREME  COURT.       ix 


ADOPTED  NOVEMBER  TERM,  A.  D.  1852.  , 

XXIV.  Applicants  for  admission  to  the  bar  will  be  sworn  as  attorneys  upon  proof  that 
^cv  ore  Toters  and  of  good  moral  character. 

XXV.  No  sabmission  of  a  case  will  be  permitted  without  a  brief  by  the  party  submitting 
it ;  and,  after  the  present  term,  only  printed  briefs  will  be  receiyed. 

XXVI.  The  pages,  and  lines  npon  the  pages,  of  transcripts,  must  be  numbered  before  the 
caii^e  is  snbmitted,  and  the  transcript  must  be  referred  to  in  the  brie&  by  page  and  line. 

XXVII.  Attorneys  npon  opposite  sides,  in  each  case,  will  be  required,  npon  reqnest,  to 
interchange  briefti. 

[This  role  requires  an  interchange  only  npon  reqnest.  Neglect  to  reqiiest  such  interchange 
does  not  impose  on  the  appellee  the  necessity  of  answering  errors  not  assigned,  nor  npon  the 
Court  to  decide  them.    HoUingsworth  y.  The  State,  8  Ind.  R.  257.] 

XXVin.  Points  not  made  in  some  of  the  briefs  by  counsel,  will  be  considered  as  waived 
in  the  suit  in  which  the  briefs  are  filed,  and  may  be  treated  by  the  Ck)urt  accordingly. 

[This  rule  has  been  strictly  obserred  in  nomerons  cases.  8ee  The  JeffenonvUle  RaSrwd 
Co.  T.  JGjpftfer,  9  Ind.  R.  205;  Hendenon  y.  Burch,  10  id,  54;  Shaw  j.  Binhard,id»  281;  Zdmor 
y.  Crail,  id,  547.] 

XXTX.  The  yolimie  containing  any  case  cited  in  a  brief,,  must  be  placed  within  liie  reach 
of  the  Court;  or  the  opinion  in  the  case,  or  such  part  of  it  as  is  relied  on,  must  be  accurately 
copied,  yrith  the  statement  of  the  facts  on  which  it  is  based,  and  so  much  of  the  context  as 
forms  a  qualification  of  or  exception  to  it. 

XXX.  In  eycry  bill  of  exceptions,  purporting  to  set  out  the  eyidtoce,  npon  motion  for  a 
new  trial  oy«nraled,  the  words  "this  was  all  the  eyidence  giyen  in  the  cause,"  are  to  be  re- 
garded as  technical,  and  indispensable  to  repel  the  presumption  of  other  evidence. 

It  is  ordered  that  this  rule  operate  on  all  causes  tried  in  the  Circuit  Courts  and  Courts  of 
Common  Pleas,  after  June  1, 1853. 

[This  rule  was  adopted  to  ayoid  the  embarrassment  constantly  occurring  in  giving  con- 
struction to  ambiguous  language,  as  in  the  case  of  Montgomery  v.  Doe,  4  Ind.  R.  266.  Its 
policy,  to  secure  accuracy,  and  to  lead  the  Court  at  once  to  the  main  question,  is  obvious; 
and  compliance  with  it  easy.  7^  New  Albany,  i*c,,  Bedlroad  Co,  v.  Callow,  8  Ind.  R.  on  p. 
473.  The  rule  has  been  rigidly  adhered  to  in  numerous  cases  since.  See  Nutter  v.  The  State, 
9  id.  178;  T%e  JeffenonviOe  Railroad  Co.  v.  Butler,  id.  205;  MeCok  v.  The  State,  10  id,  50; 
BeardY.  The  First  Pretb.  Church,  id.  568;  Forg^  v.  Tucker,  11  id.  320;  Powdl  v.  Pierce,  id. 
322;  Chapel  v.  Washburn,  id.  393.    See,  also.  Index,  h.  t.] 

ADOPTED  NOVEMBER  TERM,  A.  D.  1853. 

XXXI.  Causes  may  be  submitted  without  a  brief  during  tlie  sitting  of  the  Court,  at  the 
Supreme  Court  room,  in  the  State  House;  but  every  such  submission  will  be  set  aside  at  the 
costs  of  the  party  making  it,  where  a  printed  brief  is  not  filed  in  the  cause  by  the  submitting 
party  within  60  days  from  the  date  of  submission. 
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X  RULES  OP  THE  SUPREME  COURT. 

XX XIX.  Frosecating  Bttomeyn  will  not  be  required  to  file  printed  briefs  in  cases  wherein 
they  appear  as  such  for  the  defendant 

ADOPTED  NOVEMBER  TERM,  A.  D.  1854. 

XXXTTT.  All  cases  submitted  under  the  mle  giying  leare  to  file  a  brief  in  60  days  shall 
stand  dismissed,  if  the  brief  is  not  filed  with  the  derk  within  tiiat  time. 

JULXIV.  On  the  call  of  the  docket  at  each  term,  every  caose  filed  one  year  prior  to  the 
first  day  of  sndi  term  and  not  submitted,  shall  be  dismissed  at  the  cost  of  the  party  bringing 
the  case  up,  unless  upon  such  call  the  cause  be  submitted  on  printed  brief. 


A 


XXXV.  The  81st  Rule  allowing  causes  to  be  submitted  with  leare  to  file  brief  in  60  days, 
is  hereby  modified  so  as  to  apply  only  to  causes  filed  within  80  days  prior  to  the  first  day  of 
the  term;  and  all  causes  filed  more  than  80  days  before  the  first  day  of  term  can  be  submit- 
ted only  on  printed  brief  filed  at  the  time  of  submission  under  tiie  26th  Rule. 


XXXVl.  Causes  submitted  under  the  sixty-day  Rule  shall  not  be  distributed  to  the 
Judges  till  alter  the  60  days  expire. 

XXXVn.  After  submission  the  papers  shall  not  be  pennitted  to  pass  out  of  the  hands  of 
the  judge  to  whom  they  are  allotted;  but  either  party  may  baye  a  copy  of  the  recofd,  or  any 
part  of  it,  from  the  deik,  upon  the  payment  of  proper  fees. 

XXXVni.  The  18th  Rule  is  rescinded ;  and  the  clerk  is  directed  to  keep  the  records;  to 
permit  inspection  of  them  in  his  office;  or,  on  payment  of  proper  foes,  to  furnish  copies. 

ADOPTED  MAT  TERM,  A.  D.  1855. 

XXXSX.  Written  briefs  may  be  filed,  and  oral  arguments  made  in  causes  in  the  Supreme 
Court;  but  no  such  brief  will  be  reoeired,  except  in  open  Court,  at  the  time  the  cause  is  sub- 
mitted; nor  will  oral  argument  lie  heard,  except  at  that  time,  unless  the  Court  may  desire  to 
hear  such  argument  afterwards.  Causes  may,  however,  be  submitted  by  consent  of  parties 
at  any  time,  on  printed  brief  by  the  submittlDg  party,  before  the  derk  of  said  Court. 

XL.    Printed  brieft  may  be  filed  at  any  time  before  tiie  cause  is  decided. 
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CASES 


ARGUED  AND  DETERMINED 


IH    THB 


SUPREME  COURT  OF  JUDICATURE 


OF     THB 


STATE  OF  INDIANA, 


AT  INT)IANAPOLIS,  NOVEMBER  TERM,  1859,  IN  THE  FORTY- 
FOURTH  YEAR  OF  THE  STATE. 


Lofton  v.  The  State. 


APPEAL  from  the  Washington  Circuit  Court.  Saturday, 

Per  Curiam, — Indictment  against  the  appellant  for  the 
murder  of  one  John  Vogles.  Trial,  conviction  of  man- 
slaughter, and  judgment  over  a  motion  for  a  new  trial. 

On  the  calling  of  the  cause  for  trial,  the  defendant  filed 
an  affidavit  for  a  continuance.  The  affidavit  seems  to 
contain  all  the  requirements  of  the  law,  and  states,  in  sub- 
stance, that  he  could  not  go  to  a  trial  at  that  term  on  ac- 
count gf  the  absence  of  one  Ma/rgaret  Ann  Brown^  who 
had,  at  the  previous  term,  been  duly  recognized  to  appear 
as  a  witness  at  that  term,  but  who,  from  sickness,  was  un* 
able  to  attend;  that  he  could  prove  by  said  Ma/rgaret  the 
following  facts :  ^  That  he  was  going  peaceably  along  the 
public  highway,  without  making  any  hostile  demonstration 
whatever,  when  the  deceased,  John  Vd^les^  commenced  a 
violent  assault  upon  him,  and  that  the  defendant  told  the 
Vol.  XIV.— 1 
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Nov.  Term,    deceased,  in  a  friendly  manner,  not  to  strike  him,  and  affi- 

^^^*       ant  receded  from  the  deceased,  and  did  not  strike  nor  offer 

Chkkowith  to  strike  him  until  after  the  deceased  seized  the  affiant  and 
Chenowith.  commenced  beating  and  kicking  him  with  considerable 
violence;  that  as  soon  as  affiant  could  release  himself,  he 
desisted  from  defending  himself  and  retreated;  that  it  was 
during  the  time  that  he  was  so  beaten,  seized,  and  kicked 
as  aforesaid  by  the  deceased,  that  affiant  struck  the  blow 
which  is  charged  to  have  caused  the  death  of  the  deceased, 
John  Vogles^  The  affidavit  states  that  the  facts  thus  set 
out  are  true,  and  that  he  cannot  prove  them  by  any  other 
witness  whose  testimony  can  be  as  readily  procured,  and 
that  the  affidavit  was  not  made  for  delay  merely,  &c.  The 
affidavit  of  the  husband  of  the  witness  was  also  filed, 
showing  her  inability  to  attend  on  account  of  sickness. 

We  are  of  opinion  that  the  facts  thus  set  up  were  mate- 
rial to  the  defense  of  the  accused,  and,  therefore,  that  the 
continuance  should  have  been  granted. 

The  judgment  is  reversed,  and  the  cause  remanded. 

C.  L,  Dunham^  W.  T.  0/to,  and  H.  Heffren^  for  the  ap- 
pellant. 


■       *! 


Chenowith  v.  Chenowith. 

If  a  femiB  covert  obtains  a  dlrorce  and  alimonj,  she  has  no  interest,  as  snrriror, 

in  the  estate  of  the  husband. 

Saturday,  APPEAL  from  the  Boone  Circuit  Court.  » 

Hanna,  J. — Application  for  divorce,  which  was  granted 
on  account  of  the  misconduct  of  the  husband.  The  cus- 
tody of  the  offspring  of  the  marriage,  one  child,  was  de- 
creed to  the  wife,  and  1,000  dollars  alimony  [allowed  her], 
to  be  paid  in  installments,  if  security  should  be  given;  if 
not,  execution  to  issue,  &c. 

It  is  insisted  that  the  amount  of  alimony  awarded  is 
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excessive,  and  the  judgment  erroneouB  irf  not  specifically    Not.  Term, 
pointing  out  the  form  of  surety  to  be  given,  and  the  man-       •'^"^^' 
ner  of  its  approval.  Lkmbn 

The  argument  in  regard  to  the  amount  of  alimony  is,  Youkg. 
among  other  things,  pressed  upon  the  hypolhesis  that  such 
allowance  is  not  in  lieu  of  interests  which  the  appellee 
might  have  in  the  appellant's  property  if  she  should  sur- 
vive him.  In  other  words,  that  she  may  yet  insist  upon 
those  rights,  &c.,  notwithstanding  the  divorce,  if  she  should 
survive  him.  This  is  a  mistake;  her  marital  interest,  as 
survivor,  depended  upon  her  being  his  wife  at  the  time 
of  his  death.  Bish.  on  Mar.  and  Div.,  pp.  661, 667,  797. — 
Rourke  v.  Rourke^  8  Ind.  438. — Rice  v.  RicCy  6  id.  106. — 
Whitsell  V.  MiUs,  id.  229. 

As  to  the  form  of  the  judgment,  it  is  insisted  by  the 
appellee  that  no  question  is  before  the  Court  in  relation 
thereto.  No  objection,  motion,  nor  application  to  the 
Court,  in  any  form,  nor  exception  to  the  ruling  of  the 
Court,  in  regard  to  the  rendition  of  said  judgment,  ap- 
pears in  the  record.  We  are,  therefore,  of  opinion  that 
there  is,  upon  that  point,  nothing  before  us  for  our  deci- 
sion. There  was  no  motion,  assigning  causes  in  writing, 
for  a  new  trial,  as  required  by  statute. 

Per  Ckiriam. — The  judgment  is  affirmed  with  3  per  cent, 
damages  and  costs. 

A.  X  Boone,  for  the  appellant. 

L.  C.  Dougherty^  J.  E,  McDonald,  and  A.  L.  Roache,  for 
the  appellee. 


I  •  »  w  > 


Lemen  and  Others  v.  Young  and  Others. 

APPEAL  from  the  Madison  Circuit  Court.  Saturdeu/, 

Per  Curiam. — Sait  before  a  justice  upon  an  official 
bond.    The  principal  in  the  bond,  in  writing,  waived  ser- 


STKBBBIfS 

T. 
LBVFB0TT. 
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Not.  Term,  vice  and  entered  his  appearance.  Trial  and  judgment  for 
•'•^^'      the  plaintiffs.     The  other  defendants  did  not  appear. 

In  the  Circnit  Court,  the  plaintifis  and  said  Lemen  ap- 
peared. There  was  a  trial  and  judgment  for  the  plaintiffs 
against  the  "defendants."  It  is  manifest  that  the  entry  of 
the  judgment  against  all  the  defendants,  by  writing  the 
word  defendants  instead  oi  defendants^  was  a  mere  clerical 
error  which  might  have  been  amended  by  motion  in  the 
Court  below,  and  will  be  regarded  here  as  having  been  so 
amended^  under  the  statute,  so  as  to  make  the  judgment 
operative  only  against  the  one. 

The  judgment  is  affirmed  with  6  per  cent,  damages  and 
costs. 

W.  March  and  J.  Davis,  for  the  appellants. 

W.  R,  Pierce,  for  the  appellees. 


» . 


Stebbens  v»  Lenfesty. 


Saturday, 
December  %A* 


APPEAL  from  the  Orara  Circuit  Court. 

Hanna,  J. — Suit  on  note. 

^  Answer,  first,  denial;  second,  that  defendant  did  not  exe- 
cute and  deliver  said  note,  &c.;  third,  want  of  considera- 
tion, setting  out  facts,  &c.;  fourth,  failure  of  consideration, 
setting  out  the  facts  relied  on,  &c. 

Reply,  in  effect,  denying  the  third  paragraph  of  the  an- 
swer.    No  notice  taken  of  any  other. 

Trial,  verdict  and  judgment  for  the  plaintiff.  Motions 
for  a  new  trial  and  in  arrest  overruled. 

The  only  evidence  given  was  the  note. 

This  judgment  must  be  reversed.  The  fourth  paragraph 
of  the  answer,  as  presented  by  the  record,  appears  to  stand 
uncontradicted.  The  facts  averred  in  it,  therefore,  under 
the  statute,  were  admitted,  namely,  that  the  consideration 
for  which  said  note  had  been  given  had  failed. 
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Per  Curiam. —  The  judgment  is  revereed  with  costs.  Not.  Term, 

Cause  remanded,  &c.  ^Q^^* 

A.  Steele,  H.  D.  Thompson,  and  M.  L.  Marsh,  for  the  ap-  Fayt 

pellant  Ramsbt. 

J.  Browfdee,  for  the  appellee. 


«■  ♦••  * 


May  and  Others  v.  Crawford. 

APPEAL  from  the  Marion  Court  of  Common  Pleas.     Saturday, 

Per  Curiam. — In  this  suit,  the  amount  claimed  and  re- 
covered was  for  1,000  dollars.  The  Court  had  no  juris- 
diction. 

The  judgment  is  reversed  with  costs.  Cause  remanded, 
&c« 

M.  O.  Bright,  E.  Dumont,  and  O.  B.  Torbet^  for  the  ap* 
pellants. 


1^ » 


Pavy  and  Another  v.  Ramsey,  Executrix. 

Whcro  the  judge  of  the  Common  Fleas  is  counsel  in  a  case  cognizable  in  that 
Court,  the  suit  ought  to  be  brought  in  the  Circuit  Court. 

APPEAL  from  the  Fayette  Circuit  Court.  Satwrdcuf, 

Hanna,  J. — Suit  on  a  note  for  1,100  dollars,  due  FebrU' 
ary  2, 1858.  Judgment  by  agreement  against  James,  the 
'  principal,  and,  by  agreement,  certain  issues  tried  by  a  jury 
as  to  the  liability  of  Pavy,  who  was  admitted  to  be  a 
surety  only.  Those  issues  were,  denial,  payment,  and  dis- 
charge by  failure  to  sue  after  written  notice,  &c.  The 
case,  as  to  the  surety,  turned  upon  the  latter  issue.     It  is 
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Not.  Term,    complained  that  the  Court  erred  as  to  instructions;  and 
■*^^^*      that  the  evidence  does  not  sustain  the  verdict,  &c. 
Pavt  The  answer  avers  that  the  notice  to  sue  was  given  on 

Ram8bt.  the  5th  of  January^  1858.  The  reply  is  that  such  notice 
was  received  about  the  1st  of  Aprils  1858.  The  suit  was 
brought  at  the  first  term  of  the  Circuit  Court  thereafter. 
The  evidence  shows  that  when  the  notice  was  given,  there 
were  credits  on  the  note  reducing  the  amount  due  to  a 
sum^less  than  1,000  dollars;  that,  upon  maturity,  the  note 
was  placed  in  the  hands  of  Reid;  that  he  was  the  Com- 
mon Pleas  judge,  &c.,  but  attorney  for  the  plaintiff  in  all 
matters  not  "  arising  or  directly  concerned  in  the  Common 
Pleas  Court.  Heron  and  Wilson  were  her  attorneys  in 
that  Court" 

The  verdict  returned  was  for  the  plaintiff,  &c. 

The  instructions  were  upon  the  question  whether  a 
suit  should  have  been  instituted  in  the  Common  Pleas. 
That  refused  is,  perhaps,  proper  as  an  abstract  proposition; 
but  when  viewed  in  reference  to  the  evidence  in  this  case, 
we  think,  was  properly  refused  under  §  9,  2  R.  S.  p.  17, 
which  provides  that  where  the  Common  Pleas  judge  has 
been,  or  may  be,  of  counsel,  &c.,  in  a  case  cognizable  in 
that  Court,  suit  shall  be  brought  in  the  Circuit  Court,  &o. 
It  would  se^m  to  be  useless  to  bring  a  suit  in  a  Court 
merely  to  have  the  jurisdiction  ousted.  Witter  v.  Taylor^ 
7  Ind.  R.  111.  If  we  are  right  in  the  conclusion  that,  un- 
der the  circumstances,  the  suit  ought  not  to  have  been 
brought  in  the  Common  Pleas,  before  Judge  Reid^  then 
the  defense  fails. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

N.  and  O,  Trusler,  for  the  appellants. 

X  &  Reidj  for  the  appellee. 
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Davis  r.  Bond  and  Another. 


Not.  Term, 

1869. 

Davis 

Where  the  contracts  concerning  which  matters  of  dilTerenoe  submitted  to  arbi-        Bokd. 
tralors  arose,  did  not  waive  relief  from  the  appraisement  law,  bat  a  clause  in 
the  arbitration  bond  provided  that  tiie  award  might  be  made  a  rule  of  Court, 
and  judgment  entered  without  relief;  held,  that,  under  the  statute  of  1843, 
judgment  was  properly  so  rendered. 

APPEAL  from  the  Laporte  Circuit  Court  &fti«faj^, 

-rr  X       T        1  .  f    frr  December  24. 

IIanna,  J. — In  this  case,  the  matters  of  difference  were 
submitted  to  the  arbitration  of  persons  mutually  chosen. 
Bonds  were  executed,  an  award  made,  returned  to  Court, 
proved,  and  a  rule  entered  that  the  appellant  show  cause, 
&c. 

The  appellant  did  not  appear.  There  was  judgment 
upon  the  award,  after  which  there  was  an  appearance  by 
counsel,  and  an  appeal  prayed. 

The  appellant  makes  two  points,  both  arising  upon  the 
judgment — 

1.  That  a  judgment  was  rendered  in  favor  of  both  ap- 
pellees,  for  a  sum  found  in  favor  of  one. 

2.  That  the  judgment  is  without  relief,  &c. 

The  contracts  and  agreements,  concerning  which  the 
matters  of  difference  submitted  to  arbitration  arose,  did 
not  waive  relief  from  valuation,  &c.;  but  there  was  a 
clause  in  the  arbitration  bonds  which  provided  that  the 
award  might  be  made  a  rule  of  Court,  &c.,  and  judgment 
entered  without  relief  from  valuation  laws. 

It  is  insisted  that  the  statute  of  1543  does  not  authorize 
a  waiver  of  the  right  to  have  property  valued,  &c.,  in  in- 
struments of  this  character.  That  statute  is,  that  ^^from 
and  after  the  jSrst  day  of  Jnne  next,  if  any  person  or  per- 
sons, for  a  consideration  arising  wholly  after  that  time, 
shall  agree  in  writing  to  pay  any  sum  of  money,  without 
any  relief  whatever  from  valuation  or  appraisement  laws, 
judgment  shall  be  rendered  accordingly,"  &c.  Acts  of 
1843,  p.  52. 

We  are  of  opinion  that  the  objection  is  not  well  taken. 
It  is  true,  at  the  time  the  agreement  was  made,  the  sum  to 


T. 

Batbb. 
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Nov.  Tenn,    be  paid  was  not  ascertained  and  fixed;  but  by  that  agree- 

Illi:__  ment,  the  matter  was  referred  to  certain  persons,  that  the 

The  Indiana  amount  to  be  thus  paid  micrht  be  ascertained.     The  stat- 

PoTTBmT   Co.       ,  ,  *  ,  1  1      11    1 

ute  does  not  say  that  agreements  to  thus  pay  shall  be 
binding  only  as  to  fixed  or  certain  sums,  but  is  as  to  agree- 
ments to  pay  any  sum,  and  we  think  properly  includes 
this  agreement. 

As  to  the  other  error  assigned,  whej^er  the  objection 
was  well  taken  or  not,  we  need  not  decide,  as  the  record 
has,  since  the  said  assignment,  been,  upon  certiorari^  so 
corrected  as  to  show  that  the  finding  corresponds  with  the 
judgment. 

Per  Curiam, — The  judgment  is  afi&rmed  with  3  per  cent, 
damages  and  costs. 

/.  B,  Niles  and  A.  L.  Osborn^  for  the  appellant. 


■  •»  ■  I 


The  Indiana  Pottery  Company  v.  Bates  and  Others. 

If  a  firm  pays  for  land,  and  the  conveyance  is  to  one  of  the  partners,  there  is 
a  resulting  trust  in  faror  of  the  firm. 

And  In  a  snit  by  one  claiming  title  undcir  the  firm  for  a  conyeyance  of  the 
land,  the  heirs  of  the  tmstee  are  proper  defendants ;  and  they  cannot  object 
that  the  suryiving  partners  and  the  heirs  of  those  deceased  arc  made  co-de- 
fendants. 


Saturday, 
December^. 


APPEAL  from  the  Perry  Circuit  Court. 

Hanna,  J. — The  complaint  states  that,  in  1836,  Samuel 
Cassedap,  James  CleuSy  William  Bell^  Reuben  Bales,  and 
seven  others,  were  associated  as  partners  under  the  style  of 
the  Lewis  PoUery  Company,  for  the  manufacture  of  earth- 
enware and  china,  and  were  possessed  of  certain  lands  in 
said  county;  that  in  1836,  they  bought  from  Thom^a^  E. 
Ghreswoldy  for  the  purpose  of  said  partnership,  a  tract  of 
land  containing  six  acres,  adjoining  the  town  of  Troy; 
that  at  the  suggestion  of  the  said  Bates,  who  was  one  of 
the  members  of  said  partnership,  said  purchase  was  made 
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through  him,  and  in  his  name,  and  a  conveyance  executed   Nov.  Term, 
by  Greswold  and  wife  to  Bates^  oit  the  27th  day  of  July,,       ^^^* 
1836,  and  the  consideration  therefor,  120  dollars,  paid  to  The  Indiai^a 

'  '  '    *  POTTBBT  Co. 

Cfreswold  by  William  Bell,  treasurer,  for  and  on  behalf  of         t. 
the  company,  and  a  receipt  therefor  given  at  the  foot  of        ^'^^^' 
the  deed;  both  of  which  (the  deed  and  the  receipt)  are 
made  part  of  the  complaint. 

It  is  further  alleged  that,  by  a  verbal  understanding  and 
agreement,  Bates  was  to  hold  the  land  for  the  company, 
by  whom  the  consideration  was  paid. 

It  is  also  alleged  that  in  January^  1837,  the  company 
was  incorporated  by  the  general  assembly,  under  the  style 
of  the  Indiana  Pottery  Company^  and  organized,  and  the 
partners,  by  a  verbal  agreement,  for  a  consideration,  ad- 
justed  in  full,  sold  the  land  and  their  other  real  and  per- 
sonal partnership  property  to  the  incorporated  company; 
and  the  purchaser  took  possession  of,  and  made  valuable 
and  lasting  improvements  upon,  said  lands  with  the  know- 
ledge and  consent  of  Bates,  The  widow  and  heirs  of 
Bates  And  the  surviving  members  of  the  partnership,  with 
the  heirs  of  those  deceased,  are  made  defendants,  and  a 
conveyance  of  the  land  is  prayed  for. 

The  heirs  of  Bates  demurred  to  the  complaint — 

1.  Because  of  an  alleged  failure  to  state  facts  sufficient 
to  constitute  a  cause  of  action. 

2.  Because  the  members  of  the  company  are  defend- 
ants. 

The  demurrer  was  sustained  by  the  Court  below,  to 
which  .plaintiffs  excepted  and  appealed. 

As  to  the  first  objection,  it  was  insisted  by  plaintiff  that 
the  complaint  showed  an  implied  or  constructive  trust, 
such  as  is  within  the  contemplation  of  the  saving  clause 
in  the  '•  Act  for  the  prevention  of  frauds  and  perjuries  (R. 
S.  1831,  p.  269,  §  5),  while  on  the  part  of  defendants  it 
was  urged  that  because  it  is  alleged  that  Bates  took  and 
held  the  land  under  a  verbal  agreement,  the  trust  is  an  ex- 
press one,  and  cannot  be  implied  or  resulting,  and  that  an 
action  to  enforce  it  is  barred  by  the  statute. 

The  saving  clause  in  the  section  referred  to  makes  valid 
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AurOLD 

T. 

Flbming. 


Not.  Tenn,  any  verbal  transfer  of  real  estate  "by  which  a  trust  or  con- 
_-„.^_!_  fidence  shaU  or  may  arise  or  result  by  the  implication  or 
construction  of  law." 

The  demurrer  was  not  well  taken. 

It  has  been  often  decided  by  this  Court,  that  if  one  per- 
son pays  the  consideration  for  land,  and  the  conveyance  is 
to  another,  there  is  a  resulting  trust  in  favor  of  the  one 
who  advances  the  money  to  make  the  payment.  Jiesor  v. 
ResoTj  9  Ind.  R.  347,  and  authorities  cited. 

The  heirs  of  Bates  were  assuredly  proper  parties,  and  it 
is  not  for  them,  under  the  circumstances,  to  say  that  their 
co-defendants  are  not  proper  parties.  But  although,  per* 
haps,  they  might  not  have  been  necessary  parties,  a  ques- 
tion we  need  not  decide,  yet  there  could  be  no  objection  to 
making  them  parties  for  the  purpose  of  concluding  them 
as  to  any  resulting  interest  which  they  might  at  any  time 
set  up  as  cestui  que  trusts  of  said  Bates. 

That  they  were,  or  had  been,  members  of  the  original 
company,  and  afterwards  of  the  corporation,  cannot  pre- 
clude the  corporation,  which  may  number  a  hundred  other 
members,  for  ought  that  appears  on  the  record,  from  the 
maintenance  of  the  suit,  where  the  contract  was  made  by 
individual  members  with  the  said  corporation. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

B.  Smith  and  X  Pitcher^  for  the  appellants. 

Xf.  Q.  DeBruler  and  D.  T,  Laird,  for  the  appellees. 


Arnold  and  Another  v.  Fleming,  Administrator. 


December  %i. 


APPEAL  from  the  Lagrange  Court  of  Common  Pleas. 

Hanna,  J. — Fleming  obtained  a  judgment  before  a  jus- 
tice for  less  than  100  dollars  against  appellants.  Defend- 
ants appealed,  and  moved  to  dismiss  the  cause  on  the 
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groand  that  an  administrator  could  not  sue  before  a  jus-  Nov-  Tenn, 
tice.  1859. 

By  the  2  R.  S.  p.  17,  §  4,  Common  Pleas  Courts  have  Th«  Jbvfbr' 
exclusive  jurisdiction  in  suits  against  executors,  &c.     But  Bailro'd  Co! 
we  know  of  no  statute  by  which  the  right  of  executors,      itbsrt. 
&c.,  to  sue  in  the  justice's  Court  is  taken  away.     That 
right,  with  limitations  as  to  amounts,  existed  before  the 
enactment  of  the  statute  quoted.     The  justices'  act  ap* 
pears  to  confer  jurisdiction  within  a  given  amount,  with- 
out reference  to  the  character  in  which  a  party  sues. 

Per  Curiam. — The  judgment  is  affirmed  with  10  per  cent, 
damages  and  costs. 

X  M,  Flcigg^  for  the  appellants. 

J,  B*  HowCj  for  the  appellee. 


The  Jeffersonville  Railroad  Company  v.  Ferrt  and 

Others. 

APPEAL  from  the  Bartholomew  Circuit  Court.  d^^^'u 

Hanna,  J. — An  application  was  made  by  the  appellees 
to  compel  the  appellants  to  take  the  necessary  steps  to  as- 
sess the  damages  which  it  is  alleged  were  caused  to  the 
real  estate  of  the  appellees  by  the  construction  of  the  road 
of  the  appellants.  An  alternative  mandate  was  granted, 
to  which  the  company  appeared  and  answered  in  denial. 
The  evidence  was  heard  and  the  order  made  absolute. 
From  this  order  the  company  appeals. 

The  only  question  in  the  case  is,  whether  a  peremptory 
mandate  should  have  been  ordered.  ' 

It  appears  that  within  two  years  after  the  company  took 
possession  of  the  land  described,  upon  which  was  a  ware- 
house, i^err^  and  others  filed  a  claim  with  the  company  for 
damages,  naming  an  appraiser,  &c.,  and  fully  describing 
the  property  and  its  location,  except  that  it  was  alleged  to 
be  in  section  25,  when  in  truth  it  was  in  section  S3.     The 


12  CASES  IN  THE  SUPREME  COURT 

Nov.  Tenn,  company,  %8  provided  by  their  charter,  also  appointed  an 
•*-^^'  appraiser,  but  upon  the  discovery  of  the  mistake  in  the 
Pabkbb  description,  directed  him  to  desist  from  making  the  assess- 
McAlustkb.  ment,  &c^ 

The  proper  correction  was  afterwards  made  in  the  title 
deeds,  &c.,  and  in  the  description  of  the  land,  but  the  ap- 
pellants had  not  caused  the  assessment  of  damages  to  be 
made* 

It  is  insisted  that,  as  the  property  was  taken  possession 
of  since  the  adoption  of  the  new  constitution,  the  appel- 
lees had  an  ample  remedy  at  law,  without  a  resort  to  a 
mandate.  This  proposition  is  based  upon  the  provision  of 
that  instrument,  to  the  effect  that  ^^no  man's  property  shall 
be  taken  bylaw,  without  just  compensation;  nor  except 
in  case  of  the  state,  without  such  compensation  first  as- 
sessed and  tendered." 

We  are  not  able  to  perceive  how  this  question  can  fairly 
arise  upon  the  record  as  presented  to  us.  There  does  not 
appear  to  have  been  any  demurrer  filed  to  the  complaint 
setting  forth  the  facts  upon  which  a  mandate  was  prayed. 
The  ruling  of  the  Court  upon  the  motion  to  quash  the 
alternative  writ  was  not  excepted  to.  The  record  does  not 
profess  to  set  forth  all  the  evidence. 

Per  Ouriatn. — The  judgment  is  affirmed  with  costs. 

C  E.  Walker^  for  the  appellants. 

W.  Singleton,  for  the  appellees. 


.  •  ♦  *  > 


14      12 

^^  —  Parker  v.  McAllister. 


Where  a  contract  for  the  sale  and  conyeyance  of  land  provided  that  the  first 
payment  of  the  purchase-money  should  be  made  "by  the  first  day  of  Au* 
gutt"  it  was  held  that  an  ofiior  to  pay  on  the  Slst  day  of  •/ti/y,  was  not  pre- 
mature.   The  language  quoted  is  equiyalent  to  "on  or  before/'  &c. 

Where,  by  the  terms  of  a  contract  for  the  sale  and  conyeyance  of  land,  the 
payment  of  the  first  installment  of  the  purchase-money  was  to  precede  the 
execution  of  the  deed,  but  the  yendor  refused  to  receive  the  money  and  exe- 
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CQte  the  deed,  a  compltint  by  the  yendee  for  specific  peiibrmance,  U  not    Not.  Term, 
bad  for  not  containing  an  averment  of  a  tender  of  the  notes  and  mortgage        1859. 
for  the  subsequent  installments.  — Z 

An  action  for  the  specific  performance  of  such  a  contract,  mnst  be  commenced  ^ 

in  the  conntj  where  the  land  is  sittUite.  McAllistbb. 

Where  the  answer  in  such  an  action  set  np  the  tender  of  a  deed,  and  set  forth 
a  copy  of  it,  a  demorrer  upon  the  ground  that  the  wife  of  the  vendor  was 
not  joined,  was  held  bad,  because  it  was  not  shown  that  he  had  a  wife.  That 
fact  should  be  affinnatively  shown  by  a  reply. 

A  contract  to  make  a  deed  or  to  oonvey,  impUos  that  the  conveyance  shall 
give  the  vendee  a  sufficient  title,  in  view  of  the  provisions  of  the  statute  de- 
fining what  a  deed  must  contain. 


APPEAL  from  the  Dearborn  Circuit  Court.  Saturday, 

Hanna,  J. — The  complaint  avers  that  the  parties,  on  the 
17th  day  of  Februarpy  1857,  made  a  written  agreement,  by 
which  Parker  agreed  to  "sell  and  convey"  to  McAllister  a 
certain  described  tract  of  land  for  889  dollars;  "88  dollars, 
90  cents,  with  interest,  to  be  paid  by  the  Ist  of  August, 
1857,"  the  balance  in  nine  annual  payments,  to  be  secured 
by  mortgage,  &c.;  said  McAllister  to  have  immediate  pos- 
session, and  "when  the  first  payment  is  made  said  Parker 
to  deed  said  land  to  said  McAllisterJ^ 

It  is  further  averred  that,  "  on  the  31st  day  of  Jtt/y,  1857, 
the  plaintiff  called  on  the  defendant  and  offered  to  pay  him 
the  full  amount  of  the  first  payment,  &c.;  that  the  defend- 
ant refused  to  accept  the  payment,  and  positively  declared 
that  he  never  would  convey  said  land  to  the  plaintifl[;  that 
afterwards,  on  the  1st  day  of  August,  the  plaintiff  prepared 
nine  notes  and  a  mortgage,  &c.,  and  went  to  the  house, 
being  the  place  of  business  of  the  defendant,  to  deliver 
them  and  make  said  payment,  but  could  not  find  said  de- 
fendant; "that  he  is,  and  always  has  been,  ready  to  com- 
ply," &c. 

The  complaint  was  demurred  to,  and  the  demurrer  over- 
ruled, which  raises  the  first  point  to  be  decided. 

It  is  insisted  that  the  offer  to  perform  was  not  sufiicient, 
because  it  was  prematurely  made. 

As  the  agreement  provided  that  the  first  payment  should 
be  made  "by  the  first  of  Augustf^  the  averment  of  the 
offer  to  pay  on  the  31st  of  July,  was  sufficient.    Barbee  v. 
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Nov.  Term,    Intnan,  4  Blackf.  420.     The  language  used  is  equivalent 

^"^^*       to  an  express  undertaking  that  the  payment  should  be 

Pabksr     made  on  or  before  the  first  day  of  AvgVLsU     The  party  in 
McAllistbr.  this  case  who  was  to  nnake  the  payment,  had  the  election 
as  to  the  time,  within  the  stated  limit,  at  which  the  pay- 
ment should  be  made. 

In  the  case  of  Reed  v.  Rudman.  5  Ind.  R.  409,  relied 
upon  by  the  appellant,  the  election  was  with  the  party 
who  was  to  make  the  deed,  and  therefore  he  had  the  full 
time  to  perform  the  act,  and,  if  necessary,  perfect  his  title. 
He  might,  perhaps,  in  that  case,  have  tendered  a  deed  be- 
fore the  last  day,  and  demanded  the  consideration. 

The  second  cause  of  demurrer  is,  that  there  is  no  aver- 
ment of  a  tender  of  the  notes  and  mortgage  on  the  31st 
of  July. 

By  the  terms  of  the  contract,  the  payment  of  the  first 
%  installment  was  to  precede  the  execution  of  a  deed  by  the 
vendee.  The  making  of  the  deed  was  the  next  thing  in 
order;  for  regularly  no  mortgage  could  be  made  by  the  ven- 
dee until  the  vendor  had  passed  the  title  to  him.  As  the 
vendor  refused  to  accept  the  money,  and,  so  far  as  he  could, 
repudiated  the  contract,  the  tender  of  a  mortgage  could  not 
be  made;  for  the  vendee  had  no  legal  title  to  the  land  to 
mortgage. 

The  third,  fourth,  fifth,  sixth,  and  seventh  causes  of  de- 
murrer assigned,  are  disposed  of  in  what  has  been  already 
said  upon  the  first  and  second. 

The  eighth  cause  is,  that  the  Courts  in  Dearborn  county 
had  no  jurisdiction  of  the  case,  a^  the  land  sold  was  situ- 
ated in  Franklin  county,  as  shown  by  the  complaint. 

It  is  urged  that  a  decree  for  the  specific  performance  of 
this  contract,  and  the  conveyance  of  said  land,  although 
formerly  a  transitory  action,  is  now  local  under  the  2  R.  S. 
p.  33,  §  28,  which  is,  that  an  action  must  be  commenced 
in  the  county  in  which  the  subject  of  the  action,  &c.,  is 
situated: 

^^  First  For  the  recovery  of  real  property,  or  of  an  es- 
tate or  interest  therein,  or  for  the  determination  in  any 
form  of  such  right  or  interest,"  &c. 
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It  is  said  this  suit  will  determine  the  right  or  interest  of  Nov.  Tonn, 
the  parties  to  the  land  named  in  the  contract.    It  has  been«      1859' 
decided  that  such  an  action  as  this  "operates  upon  the  per-     Pabkbr 
son,  and  may  be  instituted  in  any"  county  where  the  con-  McAixwter. 
tractor  resides."     Coon  v.  Cook^  6  Ind.  R.  270.     That  case 
is  relied  upon  by  the  appellee  as  decisive.     We  do  not  so 
consider  it     The  record  in  that  case  shows  that  it  was  in- 
stituted and  decided  before  the  present  statute  was  in  force. 
It  has  been  decided  in  the  Superior  Court  of  the  city  of 
New  Yorky  under  a  statute  precisely  similar  to  ours,  except 
that  the  word  tried  is  employed  instead  of  the  word  com' 
menced,  that  the  action  is  local.   Rinff  v.  McCoun^  3  Sandf. 
528.     The  change  of  the  single  word,  if  it  has  any  effect, 
would,  according  to  the  reasoning  of  that  case,  make  Ihe 
action  more  certainly  local  under  our  statute.     This  case 
was  referred  to  approvingly,  though  the  point  was  not  di- 
rectly involved,  in  the  case  of  Newton  v.  Bronson,  3  Kern. 
692,  by  the  Court  of  Appeals  of  New  Yqrk. 

The  defendant  answered — first,  a  general  denial ;  second, 
third,  fourth,  fifth,  sixth,  and  seventh,  raising  the  same  ques- 
tions that  were  raised  by  the  demurrer,  and  have  been  al- 
ready considered. 

The  eighth  paragraph  averred  that  on  the  14th  day  of 
August^  the  defendant,  being  the  owner  of  said  land,  pre- 
pared a  deed  therefor  in  pursuance  to  said  contract,  and 
tendered  the  same  to  the  plaintiff,  and  demanded  the  first 
payment,  and  that  said  mortgage  and  notes  to  secure  the 
balance  of  the  purchase-money  should  be  executed,  &c., 
and  offered  to  pay  the  costs  that  had  then  accrued  in  this 
case,  but  that  the  plaintiff  refused,  &c.  The  deed  men- 
tioned in  said  paragraph  is  set  forth  in  the  record,  by  order 
of  the  Court,  upon  oyer  craved  by  plaintiff,  and  is  in  the 
form  of  a  quitclaim  of  the  right,  &c.,  of  said  vendor. 

The  plaintiff  demurred  to  the  said  paragraph  of  the  an- 
swer, because,  first,  it  does  not  contain  covenants  of  war- 
ranty, &c. ;  second,  because  the  wife  of  said  Parker  did 
not  join,  &c.,  nor  is  it  alleged  he  had  no  wife,  &c.  The 
demurrer  was  sustained. 

As  to  the  last  cause  assigned,  it  is  not  well  taken.     The 
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GiLsa 

Y. 

Law. 


Not.  Term,  record  does  not  show  that  Parker  had  a  wife.  If  such  was 
_?__?__  the  fact,  it  should  have  been  affirmatively  shown  by  reply. 

As  to  the  safficiency  of  the  deed  upon  the  other  point, 
we  think  that  the  contract  to  make  a  "deed"  and  to  "con- 
vey," meant  and  implied  that  it  should  be  such  a  deed  and 
conveyance  as  would  give  the  vendee  a  sufficient  title  in 
view  of  the  provisions  of  the  statute  which  defines  what 
is  necessary  to  be  contained  in  a  deed.  But  for  the  rea- 
sons above  given  the  judgment  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

T.  and  C  Gazlay^  for  the  appellant. 

P.  L.  and  B.  J.  Spooner^  for  the  appellee. 


i»  > 


Giles  and  Another  v.  Law. 


January  14, 
1860. 


APPEAL  from  the  Hancock  Court  of  Common  Pleas. 

Per  Curiam. — This  case  was  correctly  decided  for  the 
plaintiff  below,  for  the  reasons  given  in  the  case  of  Giles 
V.  GtUliony  13  Ind.  R.  487;  but  the  judgment  is  for  too 
much.  There  was  only  due  on  the  note  sued  upon,  at  the 
time  the  judgment  was  rendered,  the  sum  of  58  dollars, 
60  cents,  while  the  judgment  is  for  94  dollars,  33  cents. 
If  the  excess  is  remitted  the  judgment  will  be  affirmed 
at  the  cost  of  the  appellee  for  the  amount  due;  otherwise 
the  judgment  will  be  reversed. 

Note. — A  remission  having  been  filed,  the  judgment 
was  affirmed  for  58  dollars,  60  cents. 

N.  jR.  Lindsay  and  T.  J.  Harrison^  for  the  appellants. 

J.  Chreen^  for  the  appellee. 


OF  THE  STATE  OF  INDIANA-  17 

Nov.  Term, 

Scott  and  Othem  v.  Dibble  and  Others.  1859. 


BOXLBY 


^    APPEAL  from  the  Kascimko  Court  of  Common  Pleas.     Cabwbt. 

Per  Ouriam, — Suit  on  a  note.     The  parties  appeared,  ^„,j^ 
but  no  answer  was  filed.     A  jury  was  waived,  and  the  January  u, 

I860 

•matters  submitted  to  the  Court.  Judgment  for  the  plain- 
tiff. . 

It  is  insisted  that  there  was  a  trial  without  an  issue,  and 
therefore  an  error. 

The  failure  to  answer  was,  for  certain  purposes,  an  ac- 
knowledgement or  confession  of  the  complaint,  and  if  it 
was  necessary  to  hear  proof  to  enable  the  Court  to  render 
a  judgment,  this  was  not,  strictly  speaking,  a  trial  without 
an  issue,  under  our  code  of  procedure. 

The  judgment  is  afErmed  with  5  per  cent,  damages  and 
costs. 

J.  L.  Ketclmm^  L  Coffin^  and  (?.  TT.  Frtisier^  for  the  ap- 
pellants 


^s. 


BoxLEY  and  Others  v.  Carney  and  Others. 

APPEAL  from  the  Hamilton  Circuit  Court.  Saturday, 

Per  Curiam. — Complaint  by  the  appellees  against  the  fgJo?*^  ^*' 
appellants  to  foreclose  a  mortgage,  and  judgment  by  de- 
fault. 

Several  errors  are  assigned,  but  as  no  steps  were  taken 
in  the  Court  below  to  correct  the  supposed  irregularities, 
according  to  repeated  decisions  at  the  present  term,  they 
cannot  be  noticed  here. 

The  appeal  is  dismissed  with  costs. 

E.  &  Stone  and  W.  W.  Conner^  for  the  appellants. 


Vol.  XIV.— 2 


18 


CASES  IN  THE  SUPREME  COURT 


Not.  Term, 

1859. 


McNeer  and  Others  t^.  Dipbot. 


MgNsbr 

y. 
DiPBOT.      A  pleading  deiiTiiig  the  evocation  of  a  written  instniment,  is  valid  without 

being  sworn  to. 


Saturday, 
January  14, 
1860. 


APPEAL  from  the  Madison  Conrt  pf  Common  Pleas. 

WoRDEN,  J. — Complaint  by  the  appellee  against  the  ap« 
pellants  on  a  note. 

Answer,  that  after  the  making  of  the  note,  and  before 
the  commencement  of  the  sait,  the  plaintiff,  for  a  valuable 
consideration,  executed  a  written  release,  whereby  he  re- 
leased the  defendants  from  the  payment  of  the  note,  which 
release  was  lost,  &c. 

Reply  in  denial. 

Demurrer  to  the  replication  overruled,  and  judgment  for 
the  plaintiff. 

The  only  point  made  in  the  case,  relates  to  the  ruling  of 
the  Court  on  the  demurrer. 

It  is  insisted  that  the  replication  was  bad  because  it  was 
not  sworn  to.  Whatever  may  have  been  the  rule  under 
former  statutes  which  are  now  repealed,  it  is  settled  under 
our  present  practice  that  pleadings  denying  the  execution 
of  written  instruments  are  valid  without  being  sworn  to. 
Vide  Magee  v.  Sanderson,  10  Ind.  R.  261. 

No  question  is  raised  as  to  the  effect  of  pleadings  in 
such  case,  not  verified,  upon  the  evidence  to  be  adduced 
under  them. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

M.  &  Robinsonj  for  the  appellants. 

J.  W.  Sansberry,  for  the  appellee. 
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Nov.  Term, 

Carpenter  v.  O'Neal.  1859. 


LiTTLB 

APPEAL  from  the  Chreene  Circuit  Court.  Vakce. 

Per  Ouriam. — In  this  case,  there  was  no  motion  for  a  ^sbftmfav 
new  trial,  and  the  errors  assimed  relate  to  errors  commit-  January  u, 
ted  on  the  trial. 

The  judgment  is  affirmed  with  costs. 

O.  H.  Smithy  for  the  appellant. 

2).  W Donald,  for  the  appellee. 


•  ^ 


Little  and  Others  v,  Vance. 

APPEAL  from  the  Marion  Circuit  Court.  Satunlay, 

Perkins,  J. — Complaint  to  foreclose  a  mortgage,  the  in-  iseoT'^ 
stallments  all  being  due. 

Answer,  that  there  was  a  separate  agreement  in  writing 
that  the  notes,  payable  on  the  face  in  cash,  might  be  dis- 
charged, when  they  became  due,  in  bonds  of  a  certain  rail- 
road company.    Demurrer  to  the  answer  sustained. 

Judgment  for  the  plaintiff;  and  order  that,  on  failure  to 
pay,  &c.,  so  much  of  the  mortgaged  premises  as  might*  be 
necessary  therefor  be  sold  as  lands  are  sold  on  execution, 
to  make  the  judgment,  &c. 

The  demurrer  was  rightly  sustained  for  two  reasons — 

1.  The  written  agreement  referred  to  in  the  answer,  or 
a  copy  of  it,  was  not  filed  with  the  answer. 

2*  The  notes  were  payable  in  cash,  and  the  written 
agreement  gave  a  privilege  to  discharge  them  in  railroad 
bonds.  It  will  bear  that  construction  as  pleaded,  and  the 
ambiguity,  if  one  exists,  on  account  of  the  instrument  not 
being  filed  or  copied,  must  operate  against  the  pleader. 

See,  as  to  the  election  to  pay.  in  bonds.  Porta  v.  Mar* 
shaU,  10  Ind.  R.  20,  cited  in  WUliam  v.  Jones,  12  id.  561. 

The  form  of  the  judgment  was  right. 
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Not.  Torm,       Per  Cfuriam. — The  judgment  is  affirmed  with  3  per  cent. 
■*^^^'      damages  and  costs. 

Khoub  iJ.  L.  Walpole  and  K.  Ferguson^  for  the  appeUants. 

J.  L.  Ketcham  and  L  Coffin^  for  the  appellee. 


T. 
DiOK. 


*  •#  •   > 


Knour  and  Others  v.  Dick. 

Except  where  the  code  has  otherwise  provided,  mutuality  is  essential  to  a 

set-off. 


Saturdaa, 
1860. 


APPEAL  from  the  Warren  Court  of  Common  Pleas. 

WoRDEN,  J.— DfcA,  the  plaintiff  below,  brought  suit 
against  Knour,  Hixon,  and  Swank,  on  a  joint  note  made 
by  the  defendants  to  the  plaintiff.  Knour  pleaded,  amongst 
other  things,  by  way  of  set-off,  a  debt  due  to  him  from  the 
plaintiff. 

A  demurrer  weus  sustained  to  the  plea,  and  the  conect- 
ness  of  this  ruling  is  the  only  question  involved  in  the 
case. 

The  decision  below  on  the  demurrer,  was  undoubtedly 
correct.  The  debt  sought  to  be  set  off  lacked  the  essential 
of  mutuality.  It  was  due  from  the  plaintiff  to  only  one 
of  the  defendants. 

The  code  of  1852  has  not  dispensed  generally  with  the 
necessity  of  mutuality,  in  order  that  one  debt  may  be  set 
off  against  another.    Blakenship  v.  B^ers^  10  Ind.  B.  333. 

By  §  58  of  the  code  it  is  provided  that,  "in  all  actions 
upon  a  note  or  other  contract  against  several  defendants, 
any  one  of  whom  is  principal  and  the  others  sureties  there- 
in, any  claim  upon  contrapt  in  favor  of  the  principal  de- 
fendant and  against  the  plaintiff  or  any  former  holder  of 
the  note  or  other  contract,  may  be  pleaded  as  a  set-off  by 
the  principal  or  any  other  defendant." 

In  the  cases  provided  for  in  the  foregoing  section,  mutu- 
ality is  dispensed  with,  but  that  section  has  no  application 
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to  the  case  at  bar.     It  does  not  appear  that  Knour  was  the  Nov.  Term, 
principal  in  the  note,  and  the  other  makers  sureties.     On       ^^^' 
the  contrary,  in  another  plea,  Knour  alleges  that  he  himself  Thb  State 
was  a  mere  surety  in  the  note.  Sauvaihe. 

Per  Ouriam. — The  judgment  is  aflSrmed  with  5  per  cent, 
damages  and  costs. 

B.  F,  Oregory  and  J.  Ha/rper^  for  the  appellants. 

jR.  A.  Chandler^  for  the  appellee. 


LoMAX  and  Others  v.  Strange. 
< 

APPEAL  from  the  Chrtmt  Court  of  Common  Pleas.      SatmJaf, 

Per  CWtam—Suit  by  the  appeUee  against  the  appel-  fST' "' 
lants  on  a  note,  and  judgment  by  default.  The  errors  as- 
signed will  not  be  noticed,  as  no  steps  were  taken  in  the 
Court  below  for  the  purpose  of  correcting  them.  This 
should  have  been  done  if  errors  were  committed,  as  has  fre- 
quently  been  decided  at  the  present  term  of  this  Court. 

The  appeal  is  dismissed  with  costs. 

L  Van  Devanter  and  X  F.  McDowell,  for  the  appellants. 


The  State  v.  Sauvaine. 

Since  the  act  of  1855,  the  jury  cannot  acquit  a  party  of  costs  where  they  find 

him  gaflty. 

APPEAL  from  the  Switzerland  Circuit  Court.  Saturday, 

Worden,  J. — The  appellee  was  indicted  in  the  Court  igSo!"^    / 
below  for  an  assault  and  battery  with  intent  to  murder. 
The  jury,  on  the  trial,  acquitted  him  of  the  intent  charged, 
but  found  him  guilty  of  the  assault  and  battery,  and  as- 
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LiTTLB 

▼. 

Vakcb. 


Not.  Tonn,  sessed  his  fine  at  3  dollars,  "without  costs."  The  prose- 
'^^^'  cutor  moved  the  Court  to  render  judgment  against  the  de- 
fendant for  the  costs  of  the  prosecution  as  well  as  the  fine, 
but  the  motion  was  overruled,  and  it  was  adjudged  by  the 
Court  that  the  defendant  pay  Ihe  fine  assessed,  but  "that 
as  to  the  costs  of  this  suit,  he  go  hence  without  day  and 
be  discharged."  i 

The  judgment  as  to  the  costs,  was  wrong.  Since  the 
act  of  1855,  a  jury  has  not  the  authority,  by  their  verdict, 
to  acquit  a  party  of  costs  where  they  find  him  guilty;  and 
that  part  of  the  verdict  must  be  regarded  as  surplusage. 
The  defendant  being  convicted,  he  was  liable  for  the  costs 
of  the  prosecution,  and  judgment  should  have  been  ren- 
dered accordingly.  This  point  was  decided  in  the  case  of 
The  State  v.  Foster j  9  Ind.  R.  139. 

Per  Curiam. — The  judgment  discharging  the  defendant 
from  the  costs,  is  reversed,  and  the  cause  remanded  with 
instructions  to  render  judgment  as  above  indicated,  with 
costs  in  this  Court 

F,  Atkinson^  for  the  state. 


Little  and  Others  v.  Vance. 


ScUurdaff, 
January  14, 
I860. 


APPEAL  firom  the  Marion  Circuit  Court. 

Per  Curiam. — In  this  case,  though  there  was  not  service 
upon,  there  was  an  appearance  by  attorney  for,  all  the  de- 
fendants. 

The  judgment  is  affirmed  with  3  per  cent,  damages  and. 
costs. 

R.  L.  Walpolej  for  the  appellants. 
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The  State  v.  Farley  and  Others. 

Indictment  as  foUowB :  St&te  of  Indiana,  &c.  The  grand  jury,  &c.,  cfaaiige 
that  J.  F,  (and  twelye  others,  naming  them),  on,  &c.,  at,  &c.,  did  then  and 
there  wiUfolly,  purposely,  felonionsly,  and  of  their  malice  aforethought,  make 
and  perpetrate  an  assault  on  the  hodj  of  B,  M,,  in  the  peace,  &c.,  and  then 
and  there  with  pistols,  gnns,  rocks  and  dnhs,  which  thej,  the  said  J.  F.,  &c., 
in  their  hands  then  and  there  had  and  held,  did  willfully,  feloniously,  pur- 
posely, and  of  their  malice  aforethought,  then  and  there  strike,  beat,  bruise, 
and  wound  the  said  B,  M.,  with  intent,  &c.,  to  kill  and  murder  her,  &c. 

Held,  1.  That  the  indictment  is  not  double. 

2.  That  it  chaiges  all  the  persons  named  with  using  all  the  weapons  men- 
tioned, and  is  in  tiiat  regard  sufficient. 

3.  That  the  assault  and  battery  is  sufficiently  charged;  and  that,  with  proper 
averments  as  to  intent,  is  all  that  is  necessary  under  the  statute.  The  injury 
done  is  set  forth  with  sufficient  particularity. 


Nov.  Term, 

1859. 

Thb  State 

V. 

Fahust. 


.  14 
.141 


28 

115 


APPEAL  from  the  Putnam  Circuit  Court.  Satwdouf, 

WoRDEN,  J. — Indictment  against  the  appellees,  as  fol-  igJo.  ^    ' 
lows,  viz. : 

''  State  of  Indicma^  Putnam  county,  set  Put^m  Circuit 
Court,  October  term,  1858.  The  grand  jury  of  the  county 
of  Putnam^  in  the  name  of^  and  by  the  authority  of,  the 
state  of  Indiana^  charge  that  Joseph  Farley  (and  twelve 
others,  naming  them),  on  the  second  day  of  July^  1858,  at 
the  county  of  Putnam  and  state  of  Indiana  aforesaid,  did 
then  and  there  wilfully,  purposely,  feloniously,  and  of  their 
malice  aforethought,  make  and  perpetrate  an  assault  on 
the  body  of  Barbara  Mikel^  in  the  peace  of  the  state  then 
and  there  being,  and  then  and  there  with  pistols,  guns, 
rocks,  and  clubs,  which  they,  the  said  Joseph  Farley  (and 
others,  naming  them),  in  their  hands  then  and  there  had 
and  held,  did  willfully,  feloniously,  purposely,  and  of  their 
malice  aforethought,  then  and  there  strike,  beat,  bruise,  and 
wound  the  said  Barbara  Mikel^  with  intent,  in  so  doing, 
then  and  there  feloniously,  willfully,  purposely,  and  of  their 
malice  aforethought,  to  kill  and  murder  her,  the  said  Bar" 
bora  Mikelj  contrary,"  &c. 

On  motion  of  defendants,  this  indictment  was  quashed, 
and  the  state  excepted  and  appeals  to  this  Court. 

The  objections  made  to  the  indictment  by  the  counsel 
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Not.  Term,    for  the  appellees,  are,  first,  that  it  is  double,  containing  a 

18o9.  ^  charge  of  assault  with  intent,  &c.',  and  a  charge  of  assault 

Thb  Stxtb   and  battery,  with  intent,  &c.;  secondly,  "that  the  defend- 

Faslkt.     ants  are  en  m<is$e  charged  with  perpetrating  the  assault 

and  battery  with  pistols,  guns,  rocks,  and  clubs,  without 

alleging  which  of  the  weapons  any  one  of  the  defendants 

used;"  thirdly,  that  there  is  no  allegation  of  the  nature  of 

the  injury  to  the  person  assaulted. 

The  indictment  is  clearly  not  double;  that  is,  it  does  not 
charge  two  separate  offenses.  It  charges  an  assault  and 
battery  with  intent  to  murder;  and  an  assault,  or  an  as- 
sault and  battery  with  such  intent,  constitutes  but  one 
offense.    2  R.  S.  p.  397,  §  9. 

The  second  objection  is  equally  groundless.  All  the  de- 
fendants are  charged  with  perpetrating  the  assault  and 
battery  with  all  the  weapons  named  in  the  indictment. 
It  certainly  cannot  be  objected  that  there  is  not  enough 
charged  in  this  respect. 

In  refere)ice  to  the  last  objection,  it  may  be  observed  that 
the  assault  and  battery  seems  to  be  sufficiently  charged; 
and  that,  with  proper  averments  as  to  the  intent,  is  all  that 
seems  to  be  necessary  to  make  out  the  offense  defined  by 
the  section  of  the  statute  on  which  the  indictment  is  based. 
The  injury  done  to  the  person  upon  whom  the  battery  was 
perpetrated  is  set  forth  with  abundant  particularity.  It  is 
alleged  that  the  defendants  did  "strike,  beat,  bruise,  and 
wound''  her,  and  it  seems  to  us  that  further  particularity 
is  entirely  needless. 

These  are  all  the  objections  urged  against  the  indict- 
ment, and,  in  our  opinion,  they  are  not  well  taken. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, &c. 

(7.  C.  Nave^  for  the  state. 

X  A.  Matson,  for  the  appellees. 
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Nov.  Tenn, 
NuDD  V.  Burnett.  1oo9. 


NVDD 

V. 

The  Courts  will  not  aid  a  party  to  rescind  or  annnl  an  executed  illegal  con-     Burkett. 

tract. 

APPEAL  from  the  Wdpne  Court  of  Common  Pleas.      &aurday, 

Hanna,  J. — Nudd  brought  suit  and  obtained  judgment,  iseo. 
before  a  justice  of  the  peace,  for  75  dollars,  the  value  of  a 
horse.  Burnett  appesded  to  the  Common  Pleas,  where  he 
had  verdict  and  judgment  in  his  favor.  It  appears  that 
the  plaintiffs  offered  a  witness  to  prove  "his  case,"  &c., 
when,  before  he  had  given  his  testimony,  the  defendant 
interposed,  and  asked  him  whether  a  note  shown  him  con- 
tained the  contract  between  the  parties  in  regard  to  said 
horse,  which  interrogatory  was  answered  by  the  witness  in 
the  affirmative.  The  Court  thereupon  refused  to  hear  any 
"evidence  contradicting  or  varying  the  note,"  and  would 
not  admit  evidence  offered  to  prove  that  on  the  day  of  the  > 

execution  of  the  note,  the  defendant  took,  and  has  since 
held,  possession  of  the  horse,  refused  to  pay  the  note  or 
return  the  horse  upon  demand  made  and  tender  of  the 
note,  &c.,  and  the  value  of  said  horse,  &c. 

The  note  in  question  is  as  follows : 

"On  or  before  the  26th  day  of  December  next^  we,  or 
either  of  us,  promise  to  pay  to  Edward  C,  Nudd,  or  order, 
one  hundred  and  fifty  dollars,  if  James  Btichaman  is  the 
next  president  of  the  United  States;  and  if  he  is  not  the 
next  president,  then  this  note  is  null  and  void. 

"  $150.  For  value  received  this  5th  day  of  September^ 
1856."     Signed  by  the  defendant  and  another. 

The  errors  assigned  are  in  reference  to  the  rulings  of  the 
Court  in  rejecting  the  evidence  offered,  &c. 

The  plaintiff  contends  that  if  the  contract  shown  by  the 
note  was  illegal,  he  had  a  right  to  repudiate  it  and  sue  for 
and  recover  the  horse  for  which  the  note  was  given,  or  the 
value  thereof.  The  other  party  insists  that  the  contract 
was  iUegal;  that  the  Court  will  not  lend  its  aid  to  enforce 


26  CASES  IN  THE  SUPREME  COURT 

Nov.  Term,    it,  or  grant  any  relief,  &€•,  but  will  leave  the  parties  where 
-^^^'      they  have  placed  themselves. 

Clahk  "We  are  inclined  to  the  latter  view  of  the  case.     Here 

The  State,  the  contract,  upon  the  part  of  the  plaintiff,  was  executed; 
that  contract  was  illegal;  and  the  Court  should  not  be 
made  an  instrument,  in  his  hands,  to  enable  him  to  rescind 
or  set  at  naught  such  contract,  after  he  has  so  executed  it 
This  differs  from  a  suit  against  a  stakeholder  in  this,  that 
in  the  latter  class  of  cases,  the  party  repudiates  before  the 
contract  is  executed  by  the  delivery,  &c.,  to  the  other  con- 
tracting party. 

Per  Cktriam. — The  judgment  is  affirmed  with  costs. 
N.  H,  Johnson^  M.  Wilson^  and  L.  Develin^  for  the  appel- 
lant. 

B.  F.  Claypoolf  for  the  appellee. 


#  •'•*  • 


Clark  i?.  The  State.  ^ 

Saturday,  APPEAL  from  the  Allen  Court  of  Common  Pleas. 

I860.  '  Perkins,  J. — Prosecution  for  the  larceny  of  one  5  dollar 
bank  bill  on  the  bank  of  PiUsburgh,  Pennsylvania^  of  the 
value  of  5  dollars,  and  four  1  dollar  bank  bills,  of  the  value 
of  1  dollar  each,  on  banks  to  the  prosecution  unknown. 

The  defendant  was  convicted. 

The  only  proof  of  the  genuineness  of  the  bills,  and  of 
the  existence  of  the  banks  on  which  they  purported  to  be, 
was  the  testimony  of  the  person  from  whom  they  were 
stolen,  and  who  appears  to  have  been  a  business  man,  that 
the  bills  were  of  the  value  expressed  upon  their  faces. 

It  seems  to  us  that  this  evidence  tended  to  prove  the 
existence  of  the  banks  and  the  genuineness  of  the  bills, 
and  fairly  made  the  facts  questions  for  the  jury.  These 
are  points  not  requiring  the  highest  degree  of  evidence. 
Lewis'  U.  S.  Crim.  Law,  468.-3  Greenl.  Ev.,  §  153. 
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Per  .Curiam. — The  judgment  is  affirmed  with  costs.  Nov.  Tenn, 

W.  M.  Orane  and  W.  8.  Smithy  for  the  appellant  ^^^' 

X  E.  McDonald^  Attorney  General,  and  A.  L,  Roache.  for  Th»  Citt  op 
the  state.  y. 

Hall. 


^  m 


14     ff 
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The  City  of  Eyansville  v.  Hall. 

The  situs  of  shares  in  an  msuranoe  company,  at  least  for  the  pnrpose  of  taxa> 

tion,  is  the  domicil  of  the  owner. 
Money  or  capital  to  be  taxable  by  the  city  of  EvansuUU,  must  be  taxable  for 

county  purposes  in  the  county  of  Vanderfmrgh, 

APPEAL  from  the  Vanderburgh  Circuit  Court.  Saturday, 

WoRDEN,  J. — HaHf  the  appellee,  was  a  citjLzen  and  resi-  iseo. 
dent  of  the  town  of  Princeton^  in  the  county  of  Oibson^  in 
the  state  of  Indiana^  and  the  owner  of  one  hundred  and 
eighty-five  shares  of  the  capital  stock  of  the  Evansville  Ifir 
surance  Company^  located  in  the  city  of  Evafisville,  in  Van- 
derburgh county.  He  paid  state,  county,  and  corporation 
taxes  on  the  stock  in  the  county  of  Gibson^  his  residence. 
At  the  same  time,  the  city  of  Euansville  assessed  a  corpo* 
ration  tax  on  the  same  stock;  and  the  question  involved- in 
the  case  is,  whether  the  tax  thus  assessed  by  the  city  of 
Evansville  is  legal  and  valid.  It  was  held  by  the  Court 
below  that  the  city  could  not  thus  assess  and  collect  the 
tax,  and  from  that  decision  she  appeals  to  this  Court. 

Section  85  of  the  charter  of  Evansville  provides  that 
"For  the  purposes  of  revenue,  the  common  council  shall 
have  power  to  levy,  and  cause  to  be  assessed  and  collected, 
once  in  each  year,  an  ad  valorem  tax  upon  all  property, 
real  and  personal,  within  said  city;  and  on  all  money  and 
capital  within  said  city,  which  is  or  may  be  subject  to  tax- 
ation for  county  purposes,  whether  such  money  or  capital 
be  actively  employed  or  not,  and  on  all  money  bearing 
interest  and  payable  to  any  inhabitant  of  said  city,"  &c. 
Local  Acts  of  1847,  p.  18. 


Hall. 
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Nov.  Term,  Corporation  stock  is,  perhaps,  to  be  deemed  personal 
^^^'  property.  For  the  purposes  of  taxation,  it  is  defined  as 
The  Citt  op  guch  by  1  R,  S.  p.  105,  §  6.  And  if  the  stock,  in  this  case, 
V.  is  to  be  considered  as  "within  said  city,"  the  city  may,  un- 

doubtedly, tax  it,  under  the  first  clause  of  the  section  of 
the  charter  above  quoted.  But  it  seems  to  us  that  the 
stock  of  the  company  is  not  to  be  deemed  within  the  city, 
simply  because  the  corporation  is  located  and  transacts  its 
business  there.  Such  stocks  difier  from  tangible  property 
that  must  have  an  actual  location.  "Shares  in  incorpo- 
rated joint  stock  companies  are  not,  strictly  speaking,  chat- 
tels; and  it  has  been  considered  that  they  bear  a  greater 
resemblance  to  choses  in  action ;  or,  in  other  words,  they 
are  merely  evidence  of  property.  They  are,  it  has  been 
said,  mere  demands  of  the  dividends  as  they  become  due, 
and  differ  from  movable  property,  which  is  capable  of  pos- 
session and  manual  apprehension."  Ang.  and  Ames  on 
Corp.  316. 

We  are  of  opinion  that  the  situs  of  the  stocks,  in  the 
case  at  bar,  at  least  for  the  purposes  of  taxation,  is  the 
domicil  of  the  owner,  and  cannot  be  deemed  to  be  within 
the  city.  Hence  the  city  cannot  levy  the  tax  under  the 
first  branch  of  the  section  above  quoted.  This  view  is 
supported  by  what  is  said  in  the  case  of  The  Bank,  SfC^  v. 
77ee  City  of  New  Albany,  11  Ind.  R.  139.  Counsel  for  the 
city,  in  their  brief,  say  that  the  stock  "is  situated  where  the 
company  has  its  principal  office,  and  does  its  business." 
The  statute  on  the  subject  "of  listing  corporation  and 
public  stocks"  (1  R.  S.  p.  113),  does  not  apply  to  insurance 
companies,  and  we  know  of  no  other  statute  on  the  sub- 
ject. 

But  the  city  is  authorized  to  levy  a  tax  upon  "all  money 
and  capital  within  said  city,  which  is,  or  may  be,  subject 
to  taxation  for  county  purposes."  Admitting  that  the 
term  "capital,"  as  used  in  the  above  section,  could  be  con- 
strued to  embrace  the  stocks  in  question  (a  proposition 
which  we  do  not  decide),  still,  in  order  that  the  city  may 
tax  that  capital,  it  must  be  taxable  for  county  purposes. 
We  understand  the  language  employed  in  the  city  charter 
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to  mean,  that  the  money  or  capital  to  be  taxed  by  the  city,   Not.  Tenn, 
must  be  taxable  for  county  purposes  in  the  county  of  Ffl«-       -^^^^ 
derburghj  in  which  the  city  is  situated.  Baugh 

We  are  of  opinion  that  under  the  provisions  of  the  act  Thb  State. 
providing  for  the  assessment  and  collection  of  taxes  (1  R. 
S.  p.  106),  particularly  the  10th  and  23d  sections,  the  stocks 
in  question  were  taxable  for  state  and  county  purposes,  in 
the  county  of  Gibsorij  the  residence  of  the  appellee,  and 
not  in  the  county  of  Vanderburgh.  The  23d  section  re- 
*  quires  the  owner  to  make  out  a  list  for  taxation,  amongst 
other  things,  of  all  "corporation  stocks,"  excepting  stocks 
in  the  Indiana  State  Bank,  and  such  other  stocks  as  may 
be  specifically  taxed.  The  stocks  in  question  are  not  spe- 
cifically taxed,  but  are  taxed  as  other  property,  and  in  the 
county  where  the  owner  resides.  It  follows  that  the  city 
of  Evansville  had  no  authority  to  levy  and  collect  the  tax 
in  question. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

X  G.  Jones  and  J,  E.  Blythe,  for  the  city. 

S.  Hall,  in  person. 


Baugh  v.  The  State. 
APPEAL  from  the  Bartholomew  Court  of  Common  Saturday, 

^1  January  U, 

"leas.  igeo. 

Perkins,  J. — Information  for  keeping  a  nuisance. 

It  is  contended  that  there  is  no  statute  on  which  the  in- 
formation can  rest.  IngersoU  v.  The  State^  11  Ind.  R.  464, 
decides  otherwise. 

The  information  charges  that  "on  the  first  of  March^ 
1857,  at,  &c.,  Michael  Baugh  erected,  and  continually  firom 
thence  hitherto,  continued,  maintained,  and  kept,"  &c. 

It  is  insisted  that  the  Court  erred  in  permitting  any  evi- 
dence of  the  existence  of  the  nuisance,  except  on  the  said 
first  day  of  March.     This  is  frivolous.     The  information, 
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NoY.  Term,   to  the  common  understanding,  plainly  enough  charges  a 

•^^^'      continuous  nuisance.     The  word  "has"  may  be  supplied, 

Thb  Ikdiah-  if  the  counsel  thinks  it  will  make  the  pleading  more  cer- 

APOUB,  &0.,  . 

Railro'd  Co.  tam. 


V. 

Meavs. 


Per  Ouriam, — The  judgment  is  affirmed  with  costs. 
R.  Hill,  for  the  appellant. 


The  Indianapolis  and  Cincinnati  Railroad  Company 

V.  Means. 


Saturday^ 
January  14, 
1860. 


The  simple  killing  of  an  animal  by  the  can  of  a  raUroad  company,  Ib  not 
prima  facie  eyidence  of  negligence  on  the  part  of  their  employes. 

A  party  cannot  hare  the  benefit  of  the  statute  of  1853,  making  milroad  com- 
panies liable  for  animals  killed  without  negligence,  unless  he  prore  that  the 
rood  was  not  fenced  as  prescribed  by  the  statute. 

APPEAL  from  the  Shelby  Court  of  Common  Pleas. 

WoRDEN,  J. — This  was  an  action  by  the  appellee  against 
the  company,  commenced  before  a  justice  of  the  peace,  and 
appealed  to  the  Common  Pleas,  where  it  was  tried  by  the 
Court  and  judgment  rendered  for  the  plaintiff,  over  a  mo- 
tion for  a  new  trial. 

In  the  Common  Pleas,  as  well  as  before  the  justice,  a 
motion  was  made  by  the  defendant  to  dismiss  the  cause 
for  the  want  of  a  sufficient  statement  of  the  cause  of  ac- 
tion, which  was  overruled.  The  cause  of  action  is  as  fol- 
lows: 

^^  The  Indianapolis  Railroad  Company  to  Fountain  Means^ 
Dr.,  to  one  milch  cow  killed  between  Brookfield  and  JLon- 
don,  in  Shelby  county,  Indiana^  on  or  about  the  4th  day  of 
October  J  1858;  said  cow  worth  $30  00.  December  11, 
1858." 

Passing  by  the  fact  that  this  statement  of  the  cause  of 
action  purports  to  be  against  the  Indianapolis^  and  not 
against  the  Indianapolis  and  Cincinnati  railroad  company, 
it  may,  on  its  face,  be  sufficient.    Vide  Milholland  v.  Pence j 
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11  Ind«  B.  203.    But  it  wonid  seem  that  the  cause  of  ac-   ^ov.  Term, 
tion  sounds  in  contract,  and  not  in  tort.   In  terms,  it  makes       •'^^^' 
the  defendant  the  debtor  of  the  plaintiff.     Whp  killed  the  Th»  Indian- 
cow,  or  how  she  was  killed,  does  not  appear.     For  aught  Railbo'd  Co. 
that  appears  in  the  statement,  the  cow  may  have  been      m^ns 
kiUed  by  the  plaintiff  and  sold  to  the  defendant  for  beef, 
and  in  this  view  the  cause  of  action  may  be  sufficient; 
but  it  is  extremely  doubtful  whether,  under  this  statement, 
the  plaintiff  could  introduce  evidence  of  a  trespass  by  the 
defendant,  in  killing  the  cow  by  the  locomotive  of  the  com- 
pany, upon  the  railroad  track,  under  such  circumstances  as 
would  make  the  defendant  liable.     But  upon  these  points 
we  shall  decide  nothing,  as  the  judgment  will  have  to  be 
reversed  on  other  grounds,  and  when  the  cause  goes  back 
the  plaintiff  can  amend  if  he  sees  proper  to  do  so. 

The  evidence  offered  wholly  fails  to  make  out  any  case 
whatever.  It  shows  that  the  cow  was  killed  upon  the  rail- 
road track,  by  the  train  of  the  company,  about  a  quarter  of 
a  mile  from  Brookfield^  but  there  was  no  attempt  to  show 
any  negligence  on  the  part  of  the  company.  The  simple 
killing  of  an  animal  on  a  railroad  track  is  not  prima  facie 
evidence  of  negligence.     Pierce  on  Am.  Raihr.  Law,  357. 

Nor  was  there  any  proof  that  the  railroad  was  not  fenced. 
If  the  plaintiff  relies  upon  the  statute  making  railroad 
companies  liable  without  negligence,  for  animals  killed 
upon  the  road,  the  same  not  being  fenced,  he  must,  by  his 
proof,  bring  himself  within  the  provisions  of  the  statute, 
and  show  that  the  road  was  not  fenced  as  provided  for  in 
the  statute.  Vide  The  IndianapoliSy  Sfc.^  Railroad  Co.  v. 
Wharton,  13  Ind.  B.  509. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

Davison,  J.,  was  absent 

X  S,  Scobepj  for  the  appellants. 

X  B.  McFadden  and  /.  Cartmillj  for  the  appellee. 
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Nov.  Torm, 

1859. 

Browk 

V. 

Ferrt. 


Brown  v.  Perry. 


An  answor  purporting  to  go  in  bar  of  the  whole  cause  of  action,  but  setting 
np  facts  in  bar  of  a  part  only,  is  bad  on  demnrrcr. 

Assumpsit  lay  to  recover  the  stipulated  price  due  on  a  special  contract  not 
under  seal,  where  the  contract  had  been  completely  executed,  so  that  only  a 
duty  to  pay  the  money  remained,  and  it  was  not  necessary,  in  such  case,  to 
declare  upon  a  special  agreement.  This  rule  is  applicable  to  pleadings  under 
the  code. 

Evidence  that  the  matters  for  which  the  suit  is  brought  had  been  submitted  to 
arbitrators,  who  had  made  an  award  in  favor  of  the  plaintiff,  is  irrelevant 
under  the  general  issue.  An  arbitration  and  award,  if  relied  upon,  must  be 
specially  pleaded. 


Saturday^ 
January  14, 
1860. 


APPEAL  from  the  Bartholomew  Court  of  Common 
Pleas. 

WoRDEN,  J. — Suit  by  Perry  against  Brown,  Complaint 
that  defendant  owed  the  plaintiff  100  dollars  for  house  rent 
and  pasturing  stock,  £^c.;  also  50  dollars  for  work  done 
and  materials  famished;  also  50  dollars  for  money  lent. 

Demurrer  to  complaint  overruled. 

The  defendant,  in  the  fifth  paragraph  of  his  answer, 
pleaded  as  follows,  viz.: 

♦*  Said  defendant  further  says  that  on  or  about  the 

day  of  September^  1856,  the  cattle,  horses,  and  hogs  of  the 
said  plaintiff  and  other  persons,  trespassed  upon  and  dam- 
aged the  corn  of  the  said  defendant  to  the  amount  of  100 
dollars,  and  in  consideration  of  said  trespass,  said  plaintiff 
promised  to  pay  said  defendant  whatever  the  damage  so 
done  amounted  to,  which  he  has  failed,  and  still  fails,  to 
do." 

This  paragraph  was  demurred  to  on  the  ground,  amongst 
other  things,  that  it  did  not  state  facts  sufficient  to  bar  the 
action.  The  demurrer  was  sustained.  The  rulings  on  the 
demurrers  are  assigned  for  error. 

There  was  no  exception  taken  to  the  ruling  on  the  de- 
murrer to  the  complaint,  nor  is  any  objection  to  the  com- 
plaint pointed  out,  hence  it  will  be  treated  as  good,  although 
the  demurrer  to  the  answer  might  reach  back  to  it. 

The  demurrer  to  the  answer  was  correctly  sustained. 
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The  answer,  if  good  in  other  respects,  is  fatally  defective    Not.  Teno, 
in  setting  up  facts  which  at  most  could  only  bar  100  dol-       •*^^^' 
lars,  in  bar  of  a  much  larger  claim.     The  plea  professes  to      Bkoww 
answer  the  whole  cause  of  action,  but  sets  up  facts  that      Pbsst. 
at  most  would  bar  only  a  part.    Rose  v.  The  North  River 
Bank,  11  Ind.  R.  268.— Conwell  v.  Finnellj  id.  627. 

The  cause  was  tried  by  the  Court,  on  the  issues  formed, 
and  there  was  a  finding  cmd  judgment  for  the  plaintiff  for 
45  dollars,  over  a  motion  made  by  defendant  for  a  new 
trial. 

Two  further  errors  are  assigned,  viz.:  Overruling  the 
motion  for  a  new  trial;  and  rendering  judgment  for  the 
plaintiff  for  costs. 

It  appears  by  a  bill  of  exceptions  that  there  was  a  con* 
tract  between  the  parties  (which  does  not  appear  to  have 
been  in  writing),  by  which  the  house  rent  mentioned  in 
the  complaint  was  to  be  at  the  rate  of  30  dollars  per  an- 
num, and  that  the  defendant  should  have  '*  pasture  for  his 
cows  and  horses  at  a  reasonable  rate."  It  is  objected  by 
the  appellant  that  there  could  be  no  recovery  under  the 
complaint  for  the  house  rent  and  pasturage,  because  there 
was  a  special  contract  in  reference  to  them,  and  the  com- 
plaint is  in  general  assumpsit.  This  objection  is  not  well 
taken.  For  aught  that  appears,  the  agreement  had  been 
fully  executed  on  the  part  of  the  plaintiff  The  inference 
to  be  drawn  from  the  statements  in  the  bill  of  exceptions 
is,  that  the  defendant  had  occupied  the  premises  for  the 
full  time  agreed  upon,  and  had  had  the  benefit  of  the  pas- 
turage stipulated  for. 

^^Indebitatus  assumpsit  will  lie  to  recover  the  stipulated 
price  due  on  a  special  contract  not  under  seal,  where  the 
contract  has  been  completely  executed,  so  that  only  a  duty 
to  pay  the  money  remains;  and  it  is  not  necessary,  in  such 
case,  to  declare  upon  a  special  agreement."  Chit,  on  PL, 
10  Am.  ed.,  340,  note  3,  and  authorities  there  cited.  This 
rule  has  been  recognized  as  applicable  to  pleadings  under 
the  code.    Kerstetter  v.  Raymorulj  10  Ind.  R.  199. 

It  further  appears  by  the  evidence  offered  by  the  plaintiff, 

that  the  matters  for  which  the  suit  was  brought  had  been. 
Vol.  XIV.— 3 
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Nov.  Term,    by  the  agreement  of  the  parties,  Bubmitted  to  arbitrators, 

".?ll__  who  had  awarded  to  the  plaintiff  the  sum  of  45  dollars. 

Browk      The  appellant  insists  that  the  suit  will  not  lie  upon  the 

PiBRY.      original  cau:«es  of  action,  but  that  they  are  merged  in  the 

award,  upon  which  alone  the  suit  should  have  been  brought 

It  is  probable  that  had  the  arbitration  and  award  been 
pleaded  by  the  defendant,  the  plea  would  have  defeated 
the  action  on  the  original  cause,  and  compelled  the  plain- 
tiff  to  count  upon  the  award.  But  no  such  plea  was  filed, 
nor  was  any  issue  formed  under  which  the  defendant  could 
avail  himself  of  the  defense.  The  arbitration  and  award 
constitute  new  matter  which  should  have  been  pleaded 
specially.  "All  defenses,  except  the  mere  denial  of  the 
facts  alleged  by  the  plaintiff,  shall  be  pleaded  specially." 
2  R.  8.  p.  42,  §  66. 

The  general  denial  filed  in  the  case  does  not  enable  the 
defendant  to  avaih  himself  of  this  defense.  "Under  a 
mere  denial  of  any  allegation,  no  evidence  shall  be  intro- 
duced which  does  not  tend  to  negative  what  the  party 
making  the  allegation  is  bound  to  prove."     i^.,  p.  45,  §  91. 

The  circumstance  that  these  facts  appear  by  the  evi- 
dence offered  by  the  plaintiff,  cannot  alter  the  case.  The 
evidence  of  the  arbitration  and  award  appears  to  have 
been  entirely  irrelevant  to  the  issues,  and  cannot,  we  think, 
either  benefit  or  prejudice  either  of  the  parties. 

Leaving  out  of  view  any  evidence  as  to  the  award,  the 
finding  is  abundantly  sustained  by  the  evidence.  The  biU 
of  exceptions  shows  that  the  defendant  was  indebted  to 
the  plaintiff  in  the  sum  of  20  dollars  for  money  lent;  and 
for  the  rent  of  the  house,  &c.,  and  for  pasture  for  cows  and 
horses,  in  the  sum  of  25  dollars,  "after  deducting  all  of 
said  defendants  credits,  offsets,  payments,  and  counter- 
claims proven  in  the  action,"  making  the  whole  amount 
due  the  plaintiff,  after  making  the  deductions  mentioned, 
the  sum  of  45  dollars. 

No  point  is  made  in  the  brief  of  counsel  as  to  the  judg- 
ment against  the  appellant  for  costs,  therefore  the  error  as- 
signed in  that  respect,  will  not  be  further  noticed. 
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We  find  no  error  in  the  proceedings  requiring  a  reversal  Nov.  Tonn, 

of  the  judgment.                                /  •*-°^^' 

Per  Ouriam. — The  judgment  is  affirmed  with  10  per  cent.  Howard 

damages  and  costs.  Bubkb. 

i2.  HUl^  for  the  appellant 

W.  Sirtgleton^  for  the  appellee. 


♦  ^>i 


Howard  v.  Burke. 
A  bill  of  exceptions  filed  after  term  without  leave,  is  no  part  of  the  record. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas.     SaturdoA/, 

.   Januarv  14, 

WoRDEN,  J. — Action  of  repleven  for  twenty  hogs,  by  i860, 
the  appellant  against  the  appellee.  Trial  by  jury  and  ver- 
dict for  defendant.  The  plaintiff  moved  for  a  new  trial, 
on  the  ground  that  the  Court  gave  improper,  and  refused 
proper  instructions  to  the  jury.  The  motion  was  overruled 
and  judgment  entered  on  the  verdict.  The  correctness  of 
the  instructions  given  and  refused,  presents  the  only  ques- 
tion in  the  case. 

The  instructions  refused,  and  those  given,  are  not  pro- 
perly before  us.  They  form,  in  this  case,  no  part  of  the 
record.  They  are  not  made  a  part  of  the  record  in  the 
manner  provided  for  in  §  324  of  the  code,  nor  are  excep- 
tions  taken  in  the  manner  provided  for  in  the  following 
section*  They  do  not.  indeed  appear  in  the  record  at  alL 
They  are  contained  in  a  bill  of  exceptions  which  was  filed 
in  the  vacation  of  the  Court,  after  the  term  at  which  the 
proceedings  were  had.  This  bill  of  exceptions  is  entirely 
unavailing,  and  cannot  be  deemed  a  part  of  the  record. 

The  statute  provides  that  "time  may  be  given  to  reduce 
the  exception  to  writing,  but  not  beyond  the  term,  unless 
by  special  leave  of  the  Court.  2  R.  S.  p.  115,  §  343.  Here 
no  **special  leave^  to  file  the  bill  after  the  term,  appears  to 
have  been  obtained,  and  a  bill  filed  after  the  term  without 
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Nov.  Term,    guch  leave,  cannot  be  deemed  a  part  of  the  record  of  Ihe 
•^°^^'      cause. — Lawton  v.  Swihart,  10  Ind.  R.  662. 
Kkblt  Per  Curiam. — The  judgment  is  affirmed  with  costs. 

The  State.        W,  Chimbackj  for  the  appellant. 

J.  Gavin  and  O.  B,  Hord,  for  the  appeUee. 


••* » 


Keely  v.  The  State. 

By  our  statute,  larceny  consists  in  the  feloniously  stealing  and  taking  away 
the  personal  goods  of  another.  The  general  doctrine  is,  that  the  felonious 
quality  consists  in  an  intent  to  defraud  the  owner  for  the  use  and  benefit  of 
the  thief;  bat  there  may  be  larceny  without  anticipated  benefit  to  the  thief. 
The  felonious  intent  must  exist  at  the  time  of  the  taking. 

An  application  for  a  new  trial,  in  order  to  obtain  eridence,  based  upon  the  &ct 
that  the  witness  was  a  railroad  hand,  and  the  party  did  not  know  where  to 
send  for  him  or  his  deposition,  for  the  trial  had,  is  within  the  case  of  Gibson 
T.  The  State,  9  Ind.  R.  264. 

Saturdaif,  APPEAL  firom  the  Marion  Court  of  Common  Pleas.     ^ 

1860.  '  Perkins,  J. — Prosecution  in  the  Common  Pleas  for  lar- 
ceny. Conviction,  and  sentence  for  two  years  to  the  state 
prison. 

The  evidence  was  substantially  as  follows: 
On  the  night  of  the  19th  of  October ^  1859,  Keely  the 
appellant,  and  Kerr  and  Raddiff^  were  at  the  house  of  one 
Josephine  Hudson^  in  Indianapolis^  a  house  of  ill-fame  of 
the  worst  character.  Keely  and  Radcliff  had  drank  to  ex- 
cess. Radcliffj  before  the  party  proposed  to  leave  the  house, 
became  dead  drunk,  so  that  he  could  not  be  aroused,  and 
Keely  and  Kerr  departed,  leaving  him  lying  senseless  on 
the  floor.  About  an  hour  afterwards  Keely  returned  and 
again  made  an  attempt  to  arouse  Radcliff  and  take  him 
away,  but  was  still  unable  to  accomplish  his  purpose. 
He  then  informed  Josephine  Hudson  that  he  would  take 
Radcliff s  pocket-book  and  keep  it  till  morning,  when  be 
would  give  it  to  him  or  his  friends  for  him.  Josephine  ob- 
jected, and  tried  to  prevent  Keely* s  taking  the  pockef-book* 
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A  long  struggle  ensued  over  the  body  of  Radcliff^  which    Nov.  Tenn, 
resulted  in  Keely  obtaining  the  pocket-book,  and  in  the       •^^^' 
partial  awakening  of  Radcliff.    Josephine  then  informed      Keelt 
him  that  Keely  had  taken  his  money,  bat  Keely  denied  it.  thb  Statb. 
Loud  talk  followed;  several  other  persons  were  in  and 
about  the  house,  among  them  two  policemen,  who  were 
attracted  to  the  disputing  parties;  Keely  denied  to  them 
all  that  he  had  the  pocket-book,  and  started  for  home. 
The  policemen  followed  and  overtook  him ;  he  told  them 
he  had  the  pocket-book,  and  gave  it  to  them.     They  there- 
upon threw  him  into  jail  for  larceny. 

By  our  statute,  larceny  consists  in  the  feloniously  steal- 
ing and  taking  away  the  personal  goods  of  another.  2  R. 
S.  p.  403.  The  felonious  quality  consists  in  an  intent  to 
defraud  the  owner  for  the  use  and  benefit  of  the  thief. 
Such  is  the  general  doctrine;  but  there  may  be  larceny 
without  anticipated  benefit  to  the  thief.  To  constitute 
larceny  under  the  statute,  the  felonious  intent  must  exist 
at  the  time  of  the  taking.  4  "Wend.  Blacks.  321,  note. — 
2  Wat  Archb.  366,  337,  note. 

The  case  of  Norton  v.  The  State^  4  Mo.  R.  461,  was  de- 
cided upon  a  statute  of  that  state  making  bailees,  who 
fraudulently  converted  goods  bailed,  &c.,  guilty  of  larceny. 
See,  also,  as  to  the  Bnglish  embezzlement  act,  1  Wend. 
Blacks.  428,  note  16.  \ 

In  the  case  at  bar,  it  is  difficult  to  discover  in  the  evi- 
dence, proof  of  a  felonious  intent  at  the  taking.  It  would 
rather  seem  that  the  intent  was  to  prevent  the  property 
from  being  stolen,  as,  if  not  taken  by  a  friend,  it  undoubt- 
edly  would  have  been  by  others.  The  only  evidence  .tend- 
ing to  show  a  felonious  intent,  is  the  denial  afterwards  that 
he  had  the  pocket-book.  But  it  is  not  unreasonable  to  sup- 
pose that  Keely  well  perceived  that  if  the  pocket-book  was 
returned  to  Radcliffj  or  given  to  Josephine,  or  others  about 
the  house,  it  would  hardly  escape  the  fate  of  larceny  before 
morning,  and  that  his  best  way  to  secure  it  for  Radcliff 
when  he  should  become  himself,  and  get  out  of  bad  com- 
pany, would  be  to  deny  that  he  had  the  pocket-book  aixi 
hurry  home  with  it. 
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Not.  Term,  How  could  such  a  denial  have  been  serious,  when  he  i 
^°^^'  had  taken  the  pocket-book  openly,  and  with  an  announce-  -- 
Baoot  ment  of  the  purpose  with  which  he  took  it?  Which  act^^, 
Baoot.      is  to  be  regarded  as  most  expressive  of  intention? 

But  we  do  not  propose  to  decide  the  case  upon  the  evi- 
dence. 

The  defendant  applied  for  a  new  trial  in  order  that  he 
might  obtain  the  evidence  of  JTerr,  that  he  (Keely)  had 
gone  back  at  his  (Kert^s)  suggestion,  to  take  RobdclijPs 
pocket-book,  Kerr  knowing  that  there  was  money  in  it. 
Kerr  was  a  railroad  hand,  and  Keely  did  not  know  where 
to  send  for  him  or  his  deposition  for  the  trial  had.  His  ap- 
plication brings  him  within  the  case  of  Oibson  v.  The 
StaUj  9  Ind.  R.  264. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, &c. 

H,  O^Nealj  for  the  appellant. 

/.  E.  McDonaldj  Attorney  General,  for  the  state. 


Bacot  V,  BacAt. 

^Vu%,  APPEAL  from  the  Elkhart  Circuit  Court. 

1860.    *  P^  Curiam, — No  exceptions  having  been  taken  on  the 

the  trial  of  this  cause,  the  judgment  must  be  affirmed. 
The  judgment  is  afBrmed  with  costs. 
X  L.  Ketcham  and  /.  Coffin^  for  the  appellant. 
A»  A.  Hammond^  J.  E.  McDonald^  and  A.  L.  Roache^  for 
the  appellee. 
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NoY.  Tenn, 

McCoRKLE  V,  The  State.  1859. 


McCORBXC 


Y, 

Where  a  defendant,  to  obTiate  the  necessity  of  returning  the  indictment  to  the   ^^^^  Statb. 

grand  jury  for  a  correction  of  the  date  at  which  the  offense  was  laid  as  hav- 

ing  heen  committed,  consented  to  the  correction  in  open  Conrt,  and  to  a  t5i   sS 

waiver  of  record  of  all  objection,  and  then  pleaded  to  the  indictment,  and  j*^    Z. 

afterwards  moved  to  quash  on  account  of  the  correction,  it  was  held,  that  J^    ^U 

the  motion  was  correctly  oyermled. 

The  discharge  of  a  jnry  in  possession  of  a  criminal  cause  upon  a  yalid  indict- 
ment, not  called  for  by  imperious  necessity,  and  without  the  consent  of  the 
defendant,  operates  as  an  acquittal,  and  bars  another  trial;  but,  as  a  general 
rule,  such  discharge,  with  the  consent  of  the  defendant,  is  not  a  bar. 

Such  discharge,  in  the  court-house,  in  presence  of  the  officers  of  the  Court,  the 
defendant,  and  his  counsel,  entered  of  record  by  the  defendant's  consent,  in 
pursuance  of  the  consent  of  the  Court  preyiously  giren  in  session,  is  not  a 
bar,  though  the  judge  be  absent  at  the  time;  and  the  record  of  the  discbaige, 
and  of  the  manner  of  it,  cannot  be  contradicted  on  a  subsequent  trial. 

Pkhkiks,  J. — The  consent  of  the  Court  to  the  discharge,  is  not  necessary. 

A  verdict  may  be  returned  on  Sunday;  and  the  Court  may  sit  on  that  day  to 
receive  it,  and  to  receive  any  motion  or  order  touching  it,  and  the  discharge 
of  the  jury  rendering  it. 

Error  cannot  be  assigned  upon  the  ruling  on  an  application  for  a  change  of 
venue. 

The  Courts  will  scarcely  tolerate  a  second  application  on  the  same  ground,  at 
the  same  term,  for  a  continuance. 

The  defendant,  in  a  criminal  case,  may  waive  his  right  to  be  present  when  the 
witnesses  are  examined;  and  if  ho  voluntarily  absent  himself  without  leave, 
he  will  be  deemed  to  have  done  so. 

In  tills  case,  the  defendant  and  his  counsel  having  absented  tiiemselves,  tJie 
Court  issued  a  bench-warrant  for  the  defendant,  and  after  appointing  counsel 
for  the  defendant,  proceeded  to  the  examination  of  witnesses  in  his  absence. 
Held,  that  there  was  no  error. 

The  exact  sums  laid  in  an  indictment  for  larceny  as  having  been  stolen,  need 
not  be  proved. 

Where,  upon  the  return  of  the  verdict,  it  is  explained  to  the  prisoner,  and  he 
moves  for  a  new  trial  and  in  arrest,  and  is  fully  heard  upon  the  motions,  he 
cannot  object  on  appeal  that  he  was  not  asked  what  he  had  to  say  why  judg- 
ment should  not  be  pronounced. 

If  the  defendant  and  his  counsel,  in  a  criminal  case,  voluntaiily  absent  them- 
selves for  the  purpose  of  defeating  a  trial,  he  cannot  copplain  that  his  case 
was  prejudiced  with  the  jury  by  such  absence. 


APPEAL  from  the  Wayne  Circuit  Court.  Tuesdaif. 

Pebkins,  J- — James  A.  McGorkle  was  indicted  in  the  iseo.   ' 
Wayne  Circuit  Court  for  larceny.     On  being  arraigned,  he 
moTed  to  quash  the  indictment  on  account  of  the  date  at 
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Not.  Term,   which  the  offense  was  laid  as  having  been  committed ; 
^^^*      whereupon  the  state  proposed  to  return  the  indictment  to 
McCoBKLB  the  grand  jury  for  correction.    To  obviate  the  necessity  for 
Thb  Statb.  such  return,  the  defendant  withdrew  his  /notion  to  quash, 
and  consented  to  a  correction,  in  open  Court,  of  the  mis- 
take in  the  date,  and  to  an  entry  of  record  of  a  waiver  of 
all  objection,  and  pleaded  not  guilty  to  the  indictment 

At  a  subsequent  stage  of  the  proceedings,  he  renewed 
his  motion  to  quash,  on  account  of  such  correction  in  the 
indictment.     The  motion  was  correctly  overruled. 

The  cause  was  given  to  the  jury  impanneled  to  try  it. 
After  they  had  been  out  about  two  days,  the  Court  stand- 
ing open  and  unadjourned,  the  judge  informed  the  counsel, 
while  all  parties  were  in  Court  waiting  U{>on  the  action  of 
the  jury,  that  the  jury  might  be  discharged  without  giving 
a  verdict,  they  not  being  able  to  agree,  whenever  the  de- 
fendant should  consent  to  such  discharge.  This  was  some- 
time in  the  day  on  Sunday.  Between  seven  and  eight 
o'clock  in  the  evening  of  the  same  day,  the  bailiff  brought 
the  jury  into  the  court-room,  the  judge  being  at  the  time 
six  miles  distant,  but  the  clerk,  the  counsel,  and  the  defend- 
ant being  personally  present,  and  the  jury  reporting  that 
they  could  not  agree,  the  defendant  and  his  counsel  con- 
sented that  they  should  be  discharged  without  giving  a 
verdict,  and  they  were  accordingly  disfcharged,  and  the  dis- 
charge entered  of  record,  with  the  consent,  pursuant  to 
the  previous  permission  of  the  Court. 

On  a  subsequent  day  in  the  term,  the  defendant  moved 
to  be  released  from  his  recognizance,  and  from  further 
prosecution,  on  the  ground  that  the  discharge  of  the  jury, 
under  the  circumstances  above  related,  operated  as  an  ac- 
quittal, and  precluded  another  trial  upon  the  pending  in- 
dictment; but  the  motion  was  overruled. 

The  law  is  well  settled  that,  the  discharge  of  a  jury  in 
possession  of  a  criminal  cause,  upon  a  valid  indictment, 
not  called  for  by  imperious  necessity,  and  without  the  con- 
sent of  the  defendant,  operates  as  an  acquittal,  and  bars  a 
further  trial.     Ind.  Dig.,  p.  362,  §  12. 

Equally  well  is  it  established,  as  a  general  propositiooi 
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that  such  discharge  with  the  consent  of  the  defendant,  is   ^^^'  Term, 
not  a  bar  to  another  trial  for  the  same  offense.     This  is       lo^" 


conceded  in  the  Courts  of  Pennsylvania^  where  the  most  McCobkl« 
rigid  doctrines  on  this  subject  are  held.  In  Peiffer  v.  Hie  Thb  State. 
Commonwealth^  15  Penn.  St.  R.  468,  Chief  Justice  Gibson 
draws  a  distinction  between  a  consent  to  the  separation  of 
the  jury  during  the  progress  of  the  trial,  and  their  final  dis- 
charge without  rendering  a  verdict.  He  says:  '^In  this 
case  the  jury  were  aUowed  to  separate  after  they  were  im- 
panneled  and  sworn.  True,  that  took  place  with  the  pri- 
soner's consent;  but  there  is  right  reason  and  sound  sense 
in  Chief  Justice  Abbott's  remark  in  Rex  v.  Walfej  that 
he  ought  not  to  be  asked  to  consent.  Who  dare  refuse  to 
consent  when  the  accommodation  of  those  in  whose  hands 
are  the  issues  of  his  life  or  death,  is  involved  in  the  question  ? 
He  would  have  to  calculate  the  chances  of  irritation,  from 
being  annoyed  on  the  one  hand,  or  of  tampering  on  the 
other.  The  law  is  undoubtedly  settled  by  precedent,  that 
a  prisoner's  consent  to  the  discharge  of  a  previous  jury,  is 
an  answer  to  a  plea  of  former  acquittal,  but  the  instant  a 
jary  is  discharged,  the  prisoner's  life  is  no  longer  in  their 
power;  or,  if  he  should  be  the  cause  of  their  being  sent 
back  to  protracted  confinement,  the  value  of  a  single 
chance  in  his  wretched  condition  would  disarm  their  re- 
sentment." 

But  it  should  be  here  observed  that,  in  this  state,  it  is 
the  uniforrh  practice  to  allow  the  jury  in  a  criminal,  as 
well  as  in  a  civil  cause,  to  separate,  with  the  consent  of 
parties,  during  the  progress  of  the  trial.  Evans  v.  The 
State,  7  Ind.  R.  271. 

Conceding,  however,  that  the  consent  of  the  defendant 
will  prevent  the  discharge  of  the  jury  from  operating  as  an 
acquittal,  the  question  arises  where  and  how  must  that 
consent  be  given?  Counsel  say,  only  in  the  presence  of 
the  Court.  In  this  we  cannot  concur.  It  is  our  unani- 
mous opinion  that  a  discharge  in  the  court-house,  in  pre- 
sence of  the  officers  of  the  Court,  the  defendant,  and  his 
couusj],  entered  of  record*  by  the  defendant's  consent,  in 
pursuance  of  the  consent  of  the  Court,  previously  given  in 
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Nov.  Term,   Bession,  is  such  a  consent  as  will  prevent  the  discharge  ope- 
•*^^^*      rating  as  a  bar  to  another  trial;  and  that  the  record  of  the 

MoCoRKLi   discharge,  and  the  manner  of  it,  cannot  be  contradicted  on 

Thb  Statb.  a  subsequent  trial. 

This  is  conclusive  of  the  point  in  the  case  at  bar.  But 
the  writer  of  this  opinion,  speaking  only  for  himself  on  this 
single  topic,  goes  further.  He  does  not,  think  the  peimis* 
sion  of  the  Court  to  discharge,  necessary. 

After  the  jury  have  retired  in  possession  of  the  cause, 
the  Court  can  have  no  communication  with  them  during 
their  deliberations.  HaU  v.  The  State,  8  Ind.  R.  439.  It 
is  the  duty  of  the  bailiff  having  them  in  charge,  to  keep 
them  in  close  confinement  till  they  have  agreed  upon  a 
verdict,  no  inevitable  accident  preventing.  The  Court 
cannot  permit  him  to  discharge  them,  nor  compel  the  de- 
fendant to  do  so.  It  is  solely  a  matter  in  the  power  and 
diiscretion  of  the  defendant  himself,  so  far  as  his  consent  is 
concerned.  The  discharge  need  not  necessarily  take  place 
upon,  but  it  cannot  except  by,  his  consent.  And  when* 
ever  he  announces  his  willingness  that  the  jury  may  be 
discharged  without  giving  a  verdict,  and  the  discharge 
takes  place  upon'  that  announcement,  whether  by  the 
bailiff  or  the  Court,  or  both  in  concert,  the  defendant  is 
estopped  to  claim  the  discharge  as  an  acquittal.  The 
question  is  one  of  fact,  in  such  a  case,  in  relation  to  the 
expressed  consent  of  the  defendant,  given  with  the  view 
to  the  discharge  of  the  jury  in  pursuance  of  such  consent, 
whereby  he  agrees,  having  calculated  the  chances,  to  waive 
the  present  and  try  a  future  chance  for  acquittal.  It  is 
the  every-day  practice  for  the  jury,  during  term  time,  to 
return  their  verdict  to  the  clerk  in  the  temporary  absence 
of  the  Court.  See  Wright  v.  The  State,  11  Ind.  R.  569. 
Now,  suppose  when  the  bailiff  brings  in  the  jury,  in  such 
absence  of  the  Court,  instead  of  handing  up  a  verdict  they 
should  announce,  the  defendant  and  his  counsel  being  pre- 
sent, that  they  had  not  agreed,  and  could  not  agree,  upon 
a  verdict,  and  the  defendant  should  then  request  that  they 
be  discharged  from  the  further  consideration  of  the  cause, 
and  the  bailiff  shall  thereupon  comply  with  the  request 
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Would  the  defendant  be  heard  in  makinir  a  claim  that   Not.  Term, 
such  discharge  was  an  acquittal?    We  think  not.  _J^^ 

In  regard  to  the  degree  of  formality  with  which  consent   McCobki* 
must  be  expressed,  we  need  not  here  inquire;  for  in  this  Thb  Statb. 
case  the  highest  degree  characterized  it.     It  was  given  in 
the  presence,  and  with  the  approbation,  of  the  prisoner's 
counsel,  and  solemnly  entered  upon  the  record  of  the 
Court. 

In  most  cases,  acqtdescence,  with  knowledge,  and  with- 
out objection,  estops  a  party  to  deny  consent  to  the  various 
steps  taken  during  the  progress  of  the  trial  of  a  cause. 
Burton  v.  Ehrlich,  15  Penn.  St,  E.  236.-2  Wat  Grab,  on 
New  Trials,  195.— Romaifie  v.  The  State,  7  Ind.  R.  63. 

We  here  express  no  opinion  as  to  whether  this  rule  would 
be  extended  to  the  discharge  of  a  jury. 

It  is  further  objected  that  the  transactions  in  this  cause 
occurred  on  Sunday;  but  the  law  allows  a  verdict  to  be 
returned  on  that  day,  and,  as  an  incident,  authorizes  the 
Court  to  sit  on  that  day  to  receive  it,  and  to  receive  any 
motion  or  order  touching  it,  and  the  discharge  of  the  jury 
rendering  it. 

At  a  subsequent  term,  the  defendant  was  again  brought 
up  for  trial.  He  made  two  successive  applications  for  a 
change  of  venue,  the  first  of  which  was  granted,  the  second, 
denied.  Error  cannot  be  assigned  on  these  rulings.  Perk. 
Pr.  60. 

He  applied  for  a  continuance.  It  was  denied.  He  re- 
peated the  application  on  the  same  ground,  upon  a  second 
affidavit.     It  was  denied. 

Courts,  on  account  of  the  temptation  thus  held  out  to 
perjury,  will  scarcely  tolerate  a  second  application,  on  the 
same  ground,  at  the  same  term,  for  a  continuance.  Perk. 
Pr.  257.  See  Kirby  v.  Cannon,  9  Ind.  R.  371.  The  ground 
in  this  case  was  the  absence  of  a  witness.  But  the  second 
affidavit  was  clearly  insufficient,  as  was  the  first,  because 
it  failed  to  show  due  diligence;  and  it  did  show  that  the 
facts  expected  to  be  proved  by  the  absent  witness  could  be 
proved  by  other  witnesses,  if  they  existed;  and  we  may 
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Nov.  Tonn,    presume  that  it  appeared  to  the  Court,  on  the  motion  for 

^^^'  a  new  trial,  that  they  bad  been  proved  if  they  could  be, 
McCoRKLB  The  foregoing  motions  having  been  disposed  of  below, 
The  Statb.  the  remainder  of  the  day  was  consumed  in  impanneling  a 
jury.  The  jury  being  sworn  and  charged,  the  Court  ad- 
journed. At  the  meeting  of  the  Court  on  the  following 
day,  after  the  reading  of  the  minutes,  hearing  of  motions, 
&C.,  the  cause  was  called  up,  the  jury  being  in  the  box,  but 
the  defendant  was  discovered  to  be  not  present;  whereupon 
his  counsel,  G.  W.  and  J.  B*  Julian^  Esqrs.,  arose  and  an- 
nounced to  the  Court  that  the  defendant  was  not,  and 
would  not  be  present,  and  the  Court  had  nothing  to  do  but 
to  discharge  the  jury  and  terminate  the  trial.  They  then 
withdrew  from  the  cause,  and  left  the  court-house.  The 
Court  thereupon  issued  a  bench-warrant  for  the  defendant 
(See  2  R.  S.  p.  378,  §  125),  appointed  counsel  to  act  in  his 
behalf,  and  proceeded  with  the  trial  On  the  following 
morning  the  defendant  resumed  his  place  at  the  bar,  ac- 
companied by  the  Hon.  CL  J3L  Smitli^  as  counsel,  who  acted 
with  Hon,  W.  P,  Benton  and  Mic/iael  Wilson^  Esqr.,  those 
appointed  by  the  Court,  and  the  examination  of  witnesses 
proceeded.  No  application  was  made  for  the  reexamina- 
tion, in  course,  of  the  witnesses  who  had  been  examined, 
but  the  parties  called  such  as  they  choee  to,  and  the  exam- 
ination of  no  one  was  refused.  The  cause  was  given  to 
the  jury  at  the  hour  for  supper,  and  the  jury  returned  a 
verdict  of  guilty,  after  some  two  hours'  deliberation.  The 
verdict  was  i;ead  by  the  Court,  the  defendant  being  pre- 
sent, who  thereupon  interposed  a  motion  for  a  new  trial, 
and  prepared  written  reasons  why  it  should  be  granted, 
and  the  Court  adjourned. 

On  the  following  morning,  the  motion  for  a  new  trial 
was  argued  and  overruled,  as  was  also  a  motion  in  arrest, 
and  judgment  pronounced  upon  the  verdict.  It  is  assigned 
for  error  that  the  Court  erred  in  proceeding  with  the  trial 
during  the  absence  of  the  defendant. 

The  constitution  and  laws  provide  that  a  defendant  in 
a  criminal  case  shall  be  piesent  at  his  trial.  This  is  for  a 
two-fold  object — 
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1.  That  the  defendant  may  have  the  opportunity  of  Nor.  Term, 
meeting  the  witnesses  and  jury  face  to  face,  and  of  direct-  ^"^^' 
ing  the  course  of  bis  trial,  McCorkl» 

2.  That  the  state  may  be  in  possession  of  bis  person  so  Thie  State. 
that  judgment  may  be  executed  thereon.  ^^ 

Now,  the  question  is,  are  not  these  provisions,  so  far  as 
they  are  in  favor  of  the  defendant,  designed  to  confer  a 
privilege  which  he  may  waive?  He  can  waive  atrial  alto- 
gether, and  jdead  guilty.  He  can  waive  the  constitutional 
and  legal  privilege  of  trial  by  jury.  He  can  waive  the 
constitutional  and  legal  privilege  of  being  a  second  time 
put  in  jeopardy.  And  shall  it  be  said  that  he  cannot  waive 
his  privilege  of  being  present  when  his  witnesses  are  ex- 
amined, or  any  one  of  them?  Then  did  he,  as  a^  question 
of  fact,  make  such  waiver  in  this  case?  If  he  had  volun- 
tarily arisen  in  Court  and  asked  to  be  absent  in  the  cus- 
tody of  an  officer  or  otherwise,  for  a  period  of  time,  re- 
questing that  the  trial  should  proceed  in  his  absence,  the 
waiver  would  be  clear.  But  how  does  such  a  step  differ, 
in^  substance,  from  a  voluntary  departure  without  asking 
that  the  trial  shall  stop  ?  In  one  case  the  consent  is  vocally, 
in  th6  other,  tacitly,  but  equally  clearly,  expressed. 

In  The  GommpnwecUtii  v.  Stowellj  9  Met*  572,  the  Court 
say,  in  reference  to  an  erroneous  ruling  on  the  trial  below, 
that  as  the  defendant  had  an  opportunity,  but  failed  to 
avail  himself  of  it  on  the  trial,  of  making  his  objection, 
his  acquiescence  was  a  waiver,  and  estopped  him  to  raise 
it  afterwards. 

In  Mullinix  v.  The  State^  10  Ind.  R.  5,  a  capital  case, 
the  prisoner  was  held  to  have  waived  errors  below  by  silent 
acquiescence,  was  not  heard  upon  them  in  this  Court,  and 
was  executed. 

We  are  forced  to  the  conclusion,  then,  that  the  assign- 
ment of  error  we  are  now  considering,  cannot  avail  the 
appellant. 

Indeed,  the  common-law  practice  does  not  seem  to  have 
been  materially  departed  from  in  this  case. 

In  Rex  V.  Streek^  12  Eng.  Com.  Law  R.  195,  a  prosecu* 
tion  for  an  assault  with  intent  to  commit  a  rape,  the  pri« 
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Nov.  Torm,  soner  fainted  daring  the  examination  of  the  prosecuting 
^^^'  witness,  and  was  borne  out  of  Court.  The  trial  proceeded 
MoCoRKLB  for  a  time  in  his  absence,  when  Park,  J.,  doubted  if  he 
The  Statb.  could  go  on  in  the  prisoner's  absence,  he  not  being  in  a  sit- 
uation to  consent;  and  the  Court  being  in  doubt  whether 
his  counsel,  without  his  authority,  could  consent  for  hini^ 
adjourned  When  the  prisoner  had  recovered,  the  trial 
was  resumed,  and  Park,  J.,  said  the  prosecuting  wit* 
ness  should  be  examined  again  if  either  party  desired  it, 
but  her  reexamination  was  waived,  and  the  trial  proceeded 
to  a  conviction  of  the  defendant. 

We  proceed  to  another  point. 

The  indictment  in  this  case  was  for  grand  larceny,  and 
charged,  with  proper  description,  the  stealing,  at  the  date 
of  the  indictment,  of  3,000  dollars  of  current  bank  notes, 
2,000  dollars  in  gold  coin,  and  1,000  dollars  of  silver  coin. 
The  evidence  tended  to  prove  a  succession  of  acts  of  lar- 
ceny, whereby  an  aggregate  of  between  15,000  and  20,000 
dollars  was,  in  all,  abstracted  from  the  bank  in  which  the 
thefts  were  perpetrated. 

The  Court  charged  the  jury  that  if  they  believed,  beyond 
a  reasonable  doubt,  that  the  defendant,  by  any  one  act  of 
theft,  within,  &c.,  feloniously  stole,  &:c.,  an  amount  of  the 
bills  and  coin  charged,  or  of  either  singly,  of  the  value  of 
5  dollars  or  upwards,  they  might  find  him  guilty  of  grand 
X  larceny;  if  of  less  than  the  value  of  5  dollars,  of  petit 

larceny.  The  jury  found  him  guilty  of  grand  larceny.  It 
is  contended  that  the  state  was  bound  to  prove  a  larceny 
of  the  exact  sums  named  in  the  indictment,  or  fail  entirely 
in  the  prosecution.  We  do  not  think  so,  and  have  no 
doubt  that  the  instruction  expressed  the  law.  See  2  Wat. 
Grab,  on  New  Trials,  55. 

It  is  assigned  for  error,  that  the  Court  did  not,  in  pro- 
ceeding to  pass  judgment  upon  the  verdict,  explain  to  the 
prisoner  its  contents,  and  ask  him  what  he  had  to  say  why 
judgment  should  not  be  pronounced,  as  required  by  2  R.  S. 
p.  378,  §  126.  But,  in  this  case,  it  appears  that  the  verdict 
was  explained  to  the  defendant,  and  that,  through  his  coun- 
sel, he  said  much  upon  his  motions  for  a  new  trial  and 
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in  arrest,  against  the  rendition  of  judgment.     He  made  no   ,Nov-  Term,    ^ 
objection  below  that  he  had  not  been  sufficiently  heard;       ^^^^' 
and  where  the  prisoner  speaks  without  being  asked,  we   McCorkle 
take  it  that  the  necessity  of  asking  is  superseded.     The  The  State. 
section  can  have  application  where  the  defendant,  on  the 
rf^n  of  tU^  verdict,  takes  no  steps,  and  judgment  passes 
immediately  thereon. 

Another  point  was  made.  It  was  urged  that  the  absence 
of  the  defendant  and  his  counsel  during  a  part  of  the  trial, 
under  the  circumstances  attending  it^  prejudiced  his  case 
with  thejury.  This  is  likely;  but  that  absence  was  volun- 
tary and  deliberate,  and  manifestly  for  the  no  very  worthy 
object  of  defeating  a  trial  and  baffling  the  administration 
of  justice.  The  consequences  were  defiantly  sought  and 
accepted ;  they  should  now  be  silently  borne. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

C  JS.  Smithy  W,  P.  Benton^  W.  J.  Smithy  J.  B.  Julian^  and 
M,  WilsoUj  for  the  appellant. 

/.  E.  McDonald^  Attorney  Greneral,  for  the  etatje. 
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STATE  OF  INDIANA, 


AT  INDIANAPOLIS,  NOVEMBER  TERM,  1859,  IN  THE  FORTY- 
FOURTH  YEAR  OF  THE  STATE,  BUT  HELD  BACK  ON  PE- 
TITIONS FOR  A  REHEARING,  WHICH  HAVE  BEEN  OVER- 
RULED. 


Barton  and  Another  v,  Simmons.* 

A  person  sold  land,  and  agreed  to  rcceiye  in  payment  certain  railroad  stock, 
at  a  rate  which  the  vendee  represented  it  to  he  worth  in  the  market.  The 
▼endor  gaye  the  yendee  ten  days  to  procure  the  necessary  amount  of  stock, 
and  having  received  the  stock  within  that  time,  he  delivered  a  deed.  Nino- 
teen  months  afterwards,  having  ascertained  the  stock  to  he  worth  less  than 
the  vendee  represented  to  he  its  value,  the  vendor  brought  suit  to  rescind 
the  contract,  &c.  Held,  that  he  was  too  late,  even  if  he  could,  at  any  time, 
have  made  a  case  for  rescission. 

APPEAL  from  the  Madison  Circuit  Court  Monday, 

Hanna,  J. — Simmons  avers  in  his  complaint  that  in  De* 
cember,  1854,  he  was  the  owner  of  certain  described  lots 
and  land  in  Madison  county,  of  the  value  of  3,000  dollars; 


S8. 


*  A  petition  for  a  rehearing  of  this  case  was  filed  on  the  IStfa  of  Jauuaqf, 
and  overmled  on  the  3d  of  May,  I860. 
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Nov.  Term,  that  one  of  said  defendants,  William  Barton^  then  oflered 
•^^^'  him  6,000  dollars  for  said  lands,  &c.,  payable  in  the  capital 
Babtov  stock  of  the  Cincinnati  and  Chicago  Railroad^  representing 
SiMMovs.  the  same  to  be  of  the  value  of  fifty  cents  on  the  dollar; 
that  said  plaintiff  was  wholly  ignorant  of  the' value  of  said 
stock,  and  so  informed  said  William^  but  relying  upon  the 
honesty  and  candor  of  said  William^  and  the  representa- 
tions so  made,  said  plaintiff  offered  to  take  6,000  dollars 
in  said  stock  for  said  lands,  &c.;  that  a  contract  was  then 
made  by  which  plaintiff  executed  a  deed  for  said  lands, 
&c.,  and  placed  it  in  the  hands  of  a  friend  to  be  delivered 
to  said  Williamj  if,  in  ten  days,  he  should  procure  and  de- 
liver said  amount  of  stock;  that  before  the  expiration  of 
said  time,  he  did  deliver  said  stock  and  receive  said  deed ; 
that  said  William  was  a  merchant,  and  often  at  Cincin- 
nati^ and,  therefore,  had  a  good  opportunity  of  knowing 
the  value  of  said  stock;  that  plaintiff  lived  in  an  obscure 
part  of  said  county,  and  did  not  know  the  value  of  said 
stock;  that  said  stock  was  then  of  the  value  only  of  five 
to  seven  cents  on  the  dollar,  which  was  known  to  the  said 
William^  but  he  fraudulently  represented  otherwise;  that 
it  continued  of  that  low  value  until  July^  1856,  at  which 
time  plaintiff,  for  the  first  time,  made  inquiry  as  to  and 
ascertained  its  real  value,  having  theretofore  confidently 
rested  upon  the  representations  of  the  said  William  as 
true,  and  having  been  engrossed  in  his  business  of  farm- 
ing; that  immediately,  upon  so  learning  the  true  value  of 
said  stock,  he  tendered  the  same  to  said  William^  and  de- 
manded a  reconveyance  of  said  real  estate,  which  was  re- 
fused; that  said  William  thereupon  fraudulently  conveyed 
said  lands  to  his  co-defendant,  his  father,  who  had  full  no- 
tice, and  received  the  same  without  paying  any  considera- 
tion therefor,"  &c. 

There  was  a  demurrer  to  the  complaint,  because  it  did 
not  state  facts  sufficient,  &c. 

The  demurrer  was  overruled,  which  ruling  presents  the 
first  point  for  our  consideration. 

The  demurrer  should  have  been  sustained.     No  suffi- 
cient excuse  is  shown  for  the  delay  in  making  the  appli- 
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cation  to  rescind,  if  any  good  reason  ever  existed  for  a   ^^'  Term, 
rescission  of  the  contract.    It  is  not  clear  that  the  repre-       ^^^^* 
sentations  charged  to  have  been  made  by  the  defendant,      Baictoh 
relative  to  the  value  of  the  stock,  were  snch  as  the  plaintiff    Sixmohb. 
had  a  right  to  rely  upon;  even  if  the  contract  had  been 
consummated  without  delay;  but  where  a  delay  of  ten 
days  intervened  between  the  time  the  parties  agreed  upon 
terms,  and  the  completion  of  that  agreement,  we  are  not 
able  to  perceive  that  the  ends  of  justice  would  be  sub- 
served by  holding  that  one  party  might  fold  his  arms  and 
declare  that  he  would  rest  upon  the  representations  made 
by  the  other,  in  reference  to  a  matter  equally  open  and 
within  the  reach  of  the  reasonably  diligent  inquiry  of  each. 
Crank  v.  Colej  10  Ind.  R.  485. 

But  passing  by  that  point,  we  are  clear  that  the  circum- 
stances are  such  that  the  plaintiff  ought  to  have  informed 
himself  in  less  than  nineteen  months  after  the  contract, 
and  taken  immediate  steps,  based  upon  such  information, 
to  get  rid  of  the  contract.  If  he  saw  proper  to  negligently 
fail  to  investigate  matters  thus  affecting  his  rights  and 
interest,  the  law  does  not  protect  him  in  such  negligence, 
but  is  for  the  diligent.  Whether  stocks  are  such  marketa- 
ble commodities  as  to  bring  a  contract,  in  reference  there- 
to, within  the  principle  laid  down  in  10  Ind.  R.  supra^  is  a 
point  we  need  not  decide;  for  it  is  clear  that  with  the  exer- 
cise of  reasonable  diligence,  a  delay  of  nineteen  months 
ought  not  to  have  intervened  before  the  value  could  have 
been  discovered.  The  defendant  did  not  occupy  any  rela- 
tion towards  the  plaintiff,  or  the  road,  that  would  justify 
the  plaintiff  in  reposing  peculiar  or  extraordinary  confi- 
dence in  his  representations.  Hugh  v.  Richardson,  3  Story, 
639.— Foley  v.  CowgUl,  5  Blackf.  18.— 31  Maine  R.  143.— 
Oamnff  V.  Newell,  9  Ind.  R.  572,  581. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  Grose  and  W.  Z.  Slttart,  for  the  appellants. 

D.  KUgore  and  J.  Davis,  for  the  appellee.  ^ 
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Not.  Torai, 

_____«  Ulmer  V,  The  State.* 

Ulhss 

Thx  Statb.  ^^  indictment  will  not  be  qnasbed  becaofie  found  «t  an  ft4iovned  tenn  of  tlie 

Circuit  Conrt. 
An  accesfloiy  before  the  fact  may  be  indicted  and  tried  before  the  principal; 

but  the  indictment  mnst  aver  the  commission  of  the  offsnse  by  the  principal. 

The  indictment  in  this  case  contains  that  aterment.    See  opinion. 
It  is  necessary,  in  an  indictment  charging  an  offense  committed  without  the 

statute  of  limitations,  to  show  by  arerments  that  the  case  falls  within  the 

exceptions  of  the  statute. 
The  time  of  absence  from  the  state  or  of  concealment,  of  the  defendant,  which 

may  occur  during  the  period  of  limitation  fixed  by  the  statute,  must  be  added 

to  that  period. 
Qfioare,  how  the  clause  of  the  statute  in  relation  to  the  concealment  of  the 

criminal,  is  to  be  construed. 
The  jury  may  oonyict  upon  the  testimony  of  an  accomplice. 

^|^fa3j|»  APPEAL  from  the  Lagranffe  Circuit  Court. 

Perkins,  J. — Indictment,  conviction,  and  sentence  to  the 
state  prison. 

The  indictment  is  in  these  words : 

"  State  of  Indianaj  Lagrange  county,  ss. 

"  State  pf  Indiana  v.  George  T.  Vbner. 

^^  In  the  Lagrange  Circuit  Court,  October  term,  A.  D. 
1858,  adjourned  to  January^  A.  D»  1859. 

'<  The  grand  jurors  of  the  state  of  Indiana,  duly  impan- 
neled,  sworn,  and  charged,  in  said  Court,  at  sa'd  term, 
to  inquire  within  and  for  the  hody  of  said  county  of  £a- 
grange,  upon  their  oath  present  and  charge  that  one  Asa 
Crape  and  one  William  Jones,  late  of  said  county,  on  the 
12th  day  of  September,  in  the  year  of  our  Lord  eighteen 
hundred  and  fifty-six,  at  and  in  the  county  of  Lagrange 
aforesaid,  two  horses  of  the  value  of  one  hundred  dollars 
each,  and  one  horse,  commonly  called  a  gelding,  of  the 
value  of  one  hundred  dollars,  the  personal  goods  and  chat- 
tels of  one  Ralph  Selby,  then  and  there  being  found,  did 
unlawfully  and  feloniously  steal,  take,  lead,  ride,  and  drive 
away,  contrary  to  the  form. of  the  statute  in  such  case 


*  A  petition  for  a  rehearing  of  this  case  was  filed  on  the  11th  of  January, 
and  OTermled  on  the  1st  of  May,  1860. 
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made  and  provided,  and  against  the  peace  and  dignity  of  Nov.  Term, 
the  state  of  Luiiana.  ^^^' 

"  And  the  said  grand  jurors  further  present  and  charge  trui«B 
that  George  T.  Ulmer^  late  of  the  county  aforesaid,  before  Thx  Statv. 
the  committing  of  the  felony  and  larceny  aforesaid,  to-wit, 
on  the  10th  day  of  September j  in  the  year  last  aforesaid,  at 
and  in  the  county  of  Lagrange  aforesaid,  did  unlawfully 
and  feloniously  incite,  move,  procure,  encourage,  counsel, 
hire,  and  command  the  said  Asa  Crape  and  the  said  Wilr 
liam  Jones,  to  do  and  commit  the  said  felony  and  larceny 
in  manner  and  form  aforesaid. 

^^  And  the  said  grand  jurors  do  further  present  and  charge 
that  the  said  George  T.  Ulmer,  at  and  irom  the  day  and 
year  last  aforesaid,  did  conceal  the  fact  of  said  crime  and 
offense  by  him  committed  in  manner  and  form  as  afore- 
said, for  the  period  and  time  of  one  year  from  and  after 
the  commission  thereof  by  him,  to-wit,  on  and  from  the 
10th  day  of  September,  A.  D.  eighteen  hundred  and  fifty- 
six,  to  the  10th  day  of  September,  eighteen  hundred  and 
fifty-seven. 

^' And  the  said  grand  jurors  do  further  present  and  charge 
that  the  said  George  T.  Ulmer,  after  the  commission  of 
said  offense  by  him  committed  as  aforesaid,  has  been  ab- 
sent from  the  state  of  Indiana  aforesaid  for  the  period  and 
time  of  five  months,  to-wit,  firom  the  thirtieth  day  of  Jan/u^ 
ary,  A.  D,  eighteen  hundred  and  fifty-eight,  to  the  first  day 
of  July,  A.  D.  eighteen  hundred  and  fifty-eight;  and  that 
the  said  George  T.  Ulmer  has  concealed  himself  so  that 
process  could  not  be  served  upon  him  for  the  period  and 
time  of  five  months  after  the  commission  of  said  offense 
by  him  committed  as  aforesaid. 

^^And  so  the  jurors  upon  their  oatl^s  aforesaid  do  say 
and  charge  that  the  said  George  T.  Ulmer  did  commit  the 
crime  aforesaid,  in  manner  and  form  aforesaid,  contrary  to 
the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Indiana^, 

"  Robert  Parrott, 
"Special  Prosecuting  Attorney." 

This  indictment  was  found  at  Un  adjourned  term  of  the 
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Not.  Tonn,  hagrange  Circuit  Court;  and  it  is  contended  that  for  that 
•'•^^'  reason  it  should  have  been  quashed;  but  we  think  other- 
Ulmbe   '  wise. 

The  Statb.  It  is  provided  by  an  act  of  1855  (Acts  of  1855,  p.  70), 
"that  if  at  the  close  of  any  term  of  the  Circuit  Court  of 
any  county,  or  when  it  shall  become  necessary  or  proper 
for  said  Court  to  adjourn  from  any  cause,  the  business 
pending  therein  shall  not  be  finished,  it  shall  be  lawful  for 
such  Court  to  adjourn  until  some  other  certain  time,  to  be 
specified  in  the  adjourning  order,  of  which  public  notice 
shall  be  given  in  some  manner,  to  be  specified  by  said 
Court;  and  at  such  time,  such  Court  shall  meet  and  con- 
tinue  in  session  so  long  as  the  business  shall  require,  and 
such  adjourned  session  shall  be  deemed  a  part  of  the  regu- 
lar term  of  such  Court" 

And  the  2  R.  S.  p.  363,  provides  that  "whenever  the 
grand  jury  is  dismissed  before  the  final  adjournment,  they 
may  be  summoned  to  attend  again  at  the  same  time,  if 
necessary;  and  if  a  full  jury  do  not  attend,  the  number 
may  be  completed  from  the  bystanders." 

It  thus  appears  that  criminal  business  may  arise,  and  be 
taken  cognizance  of,  at  any  time  during  the  term;  and, 
whenever  it  does  so  arise,  may  be  treated  as  unfinished 
business  of  the  term.  This  construction  violates  no  rule 
of  law,  and  tends  to  promote  speedy  trials  of  persons  ac- 
cused of  crime — ^a  result  called  for  alike  by  the  interest  of 
the  accused,  and  the  public  policy  of  the  state. 

It  is  claimed  that  the  allegations  in  the  indictment  are 
insufficient.  Ulmer  is  indicted  as  an  accessory  before  the 
fact.  He  may  be  thus  indicted  and  tried,  before  the  indict- 
ment and  conviction  of  the  principal.  2  R.  8.  pp.  422, 
423.  But  the  indictment  against  the  accessory  must  aver 
the  commission  of  the  offense  by  the  principal,  as  well  as 
the  counseling  of  it  by  the  accessory.  It  is  insisted  that 
the  indictment  in  this  case  does  not  contain  such  aver- 
ments, but  we  think  it  does.  1  Arch.  Crim.  PL,  p.  16. 
The  time  at  which  the  offense  is  charged  in  the  indict- 
ment to  have  been  conunitted  is  without  the  statute 
of  limitations;  but  the  case  is  alleged,  and   shown  by 
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averments,  to  fall  within  the  exceptions  in  the  statute.  Not.  Tam, 
This  is  necessary  in  indictments,  because,  in  criminal      •'•^^' 
cases,  the  defendant  may  avail  himself  of  the  statute  of      Uuub 
limitations  without  pleading  it     Ind*  Dig.,  p.  364,  §  81. —  Tbb  Stats. 
Whart  Crim.  Law,  4th  ed.,  §  445. 

And  the  only  remaining  point  to  be  decided  in  the  case 
is,  the  construction  to  be  given  to  the  exceptions  in  that 
statute  in  this  state.  The  statute,  with  the  exceptions,  is 
found  on  pp.  362,  363,  2  R.  S.,  and  provides  that  for  trea- 
son, murder,  arson,  and  manslaughter,  there  shall  be  no 
limitation;  for  offenses  punishable  by  fine  not  exceeding 
three  dollars,  the  limitation  shall  be  sixty  days,  and  for  all 
other  offenses,  two  years.  But  §  13  further  provides  that, 
'*if  any  person  who  has  committed  an  offense,  is  absent 
from  the  state,  or  so  conceals  himself  that  process  cannot 
be  served  on  him,  or  conceals  the  fact  of  the  crime,  the 
time  of  absence  or  concealment  is  not  to  be  included  in 
computing  the  period  of  limiiation." 

Upon  this  statute,  the  counsel  for  the  defendant  below 
argues  thus : 

**The  statute  of  limitations  contains  three  exceptions. 
The  first  exception  applies  to  a  person  who,  being  without 
the  state,  commits  an  offense  by  an  agent,  or  otherwise 
within  the  state,  and  it  applies  to  no  other  case.  The  evi« 
dence  in  the  record  proves  that  ZJlmer^  at  the  time  of  the 
commission  of  the  crime,  was  in  this  county  and  state. 
The  second  exception  is  equally  unsustained  by  the  evi- 
dence. Selby  swears  that  ^Ulmer  was  missing  from  the 
neighborhood  about  a  year  ago.'  Bevingion  swears  '  Ulmer 
went  away  some  time  in  last  January.  •  *  *  I  ^^as  not 
in  the  county  when  Ulmer  went  away ;  Ulmer  told  me  in 
jail  that  he  left  about  the  22d  of  last  January;  he  said 
there  was  great  excitement,  and  he  left  home  for  the  rea- 
son that  if  they  attempted  to  arrest  him,  life  would  be 
taken;  that  he  heard  a  mob  was  coming  to  take  him;  that 
he  intended  to  come  home  as  soon  as  he  could  safely  do 
BO.*  The  above,  selected  from  the  whole  record,  is  the 
only  evidence  on  this  point;  it  shows  that  some  seventeen 
months  after  the  larceny,  Ulmer  left  his  family  and  the 
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Not.  Tenn,   state  for  some  five  months;  that  he  left  not  to  avoid  pro- 

*^^^^*      cess,  but  he  left  to  avoid  being  taken  by  a  mob.     It  does 

UuiBs      not  prove,  or  tend  to  prove,  that  he  even  attempted  to  con- 

Tn  Statb.  ceal  himself  to  avoid  the  service  of  process.  Thus  far  as 
to  these  two  exceptions  in  the  statute,  (without  regard  to 
whether  the  indictment  be  good  or  bad),  the  evidence  does 
not  make  out  a  case  under  either  of  them.  As  to  the  first, 
as  above  stated,  the  evidence  proves  that  Ulmer  was  in  the 
state  at  the  time  the  act  was  done.  As  to  the  second, 
there  is  no  evidence  even  tending  to  prove  the  allegation 
that  he  concealed  himself.  But  as  to  these  two  excep- 
tions, the  indictment  is  bad;  it  shows  on  its  face  that  the 
statute  had  been  running  some  sixteen  months  before 
Ulmer  left  the  state;  and  the  evidence  shows  that  he  and 
his  family  resided  in  this  county  for  the  last  five  years,  and 
up  to  the  time  of  the  trial;  that  defendant,  during  that 
time,  had  been  absent  about  five  months  under  the  circum- 
stances, and  for  the  purpose  above  stated.  Hem  swears 
that  Ulmer  has  lived  on  Pretty  Prairiej  in  this  county,  for 
some  five  or  six  years  past.  As  to  both  of  these  excep- 
tions, it  is  plain  from  the  indictment,  and  also  from  the 
evidence,  that  the  statute  had  been  running  some  sixteen 
months,  and  the  law  is  well  settled,  that  'when  once  the 
statute  has  begun  to  run,  nothing  stops  its  course.'  See 
4  Taunt.  516,  826-" 

We  think  the  counsel  wrong  in  his  construction  of  the 
statute.  The  language  is,  ''who  has  committed,"  not  who 
commits.  We  admit  that  under  the  English  statute  of 
limitations  in  civil  cases,  and  under  those  of  Indiafha^  prior 
to  1843,  when  the  statute  once  commenced  running  it  con- 
tinued. This  was  the  legal  effect  of  a  fair  construction  of 
the  language  of  the  statute.  For  example,  that-  of  this 
state  of  1838,  provided  that  "on  all  contracts,"  &c.,  "if  the 
defendant  shall  be  without  the  state  when  the  cause  of 
action  accrued,"  &c.  But  in  1843,  the  phraseology  of  the 
statute  was  changed.  The  code  of  that  year  provides, 
p.  687,  ^  110,  that  "if,  after  any  cause  of  action  shall  have 
accrued,  the  person,"  &c.,  "shall  be  absent,"  &c.;  and  such 
is  substantially  the  language  of  the  code  of  1852,  touching 
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civU  actions.     See  2  IL  S.  p.  77,  §  216.     The  rule  as  to   Not.  Term, 
time,  is,  by  the  language  of  the  statute,  made  the  same  in       ^^^^^ 
case  of  absence,  as  in  that  of  concealment.  Towhsbhd 

The  provisions  of  the  limitations  of  civil  and  criminal  MoIhtosb. 
actions  in  our  present  code  are  very  similar,  and,  we  have 
no  doubt,  should  both  receive,  on  this  point — ^that  is,  as  to 
the  absence  being  at  the  time,  or  after  the  act — ^the  same 
construction.  The  time  of  absence  from  the  state,  of  the 
defendant,  or  of  his  concealment,  which  may  occur  during 
the  period  of  limitation  fixed  by  the  statute,  must  be  added 
to  that  period.  With  such  addition,  the  prosecution  in 
this  case  is  shown  by  the  indictment,  and  was  proved  on 
the  trial  to  be  in  time.  See  Whart.  Grim.  Law,  4th  ed., 
§  445.  The  clause  in  relation  to  the  concealnient  of  the 
crime  was  doubtless  suggested  by  that  touching  the  con* 
cea]ment  of  a  cause  of  action,  but  how  it  is  to  be  con- 
strued, who  can  tell  ?  There  is  no  analogy  between  civil 
and  criminal  cases  in  this  particular.  Must  there  be  a 
positive  act  of  concealment,  and  must  it  relate  io  the 
crime,  not  to  the  person  committing  it  ? 

The  jury  may  convict  upon  the  testimony  of  an  accom- 
plice.    Ind.  Dig.,  tit.  Accomplice. 

Per  Curiam.— The  judgment  is  affirmed  with  costs. 

A.  Ellison^  for  the  appellant. 

Ji  E.  McDonald^  Attorney  Greneral,  for  the  state. 


.  mi 


TowNSEND  and  Others  v.  McIntosh  and  Others.* 

Where,  in  a  proceeding  in  chancery  under  the  former  practice,  there  was  no 
exception  to  the  answer  of  heirs  who  were  made  parties  in  lien  of  their  dc- 
ceased  parent,  and  no  other  means  was  resorted  to  to  test  its  sufficiency, 
hot  a  replication  was  filed  taking  issue  upon  it,  it  was  hdd  that  no  objection 
could  be  raised  in  the  Supreme  Court  on  account  of  any  yariance  between 
the  answer  of  the  original  defendant  and  that  of  the  heirs. 


*  A  petition  for  a  rehearing  of  this  case  was  filed  on  the  4th  of  January,  and 
OTemded  on  the  8d  of  May,  1860. 
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Not.  T«nii,    It  waa  a  nde  of  evidence  in  ehancerjr  proceedings,  that  the  answer  of  one 


1859. 

TowNtnrD 

T. 
McIlTTOtB. 


throngii  whom  others  claim  most  be  taken,  as  against  them,  to  be  prima 
Jade  tme. 

Under  this  mle,  the  answer  of  one  through  whom  others  daim  would  be  con- 
sidered as  oyidence  against  them,  so  far  as  the  facts  stated  were  relevant  to 
the  issues  made  upon  their  answer. 

The  complainant  in  chancery  cannot  introduce  evidence  tending  to  contradict 
a  positive  averment  or  charge  in  his  bill. 

Where  the  defendant  does  not  profess  to  answer  from  his  own  knowledge,  it 
did  not  require  two  witnesses  to  overcome  a  dental  in  his  answer. 


ERROR  to  the  Allen  Circuit  Court. 

Hanna,  J. — This  was  a  suit  in  chancery  under  the  old 
practice,  originally  brought  by  Mcintosh  against  Barbara 
Townsend,  to  set  aside  a  deed  for  a  tract  of  land,  made  by 
one  Wblcott  to  said  Barbara^  after  the  death  of  her  hus- 
band, Joseph^  on  the  ground  that  the  land  had  been  pur- 
chased by  said  Joseph^  and  paid  for  by  him  in  his  lifetime, 
and  so  conveyed  after  his  decease,  in  fraud  of  the  rights  of 
his  creditors,  among  whom  was  said  complainant. 

During  the  progress  of  the  cause,  said  Barbara  died,  and 
her  heirs  were  made  defendants.  They  came  in  and  an- 
swered, denying  that  the  property  was  paid  for  by  said 
Joseph  out  of  his  own  money,  and  denying  all  fraud,  but 
admitting  that  the  property  was,  as  charged  in  the  bill,  en- 
tered by  one  Wolcott,  under  some  arrangements  by  which 
said  Totonsend  took  possession  of,  occupied,  and  improved 
said  land  from  1828  until  1843,  when  Joseph  died,  and  aver- 
ring that  the  money  which  paid  for  the  same  was  that  of 
Barbara^  their  mother,  derived  from  certain  legacies  re- 
ceived within  the  time  aforesaid;  and  that  it  was  under- 
stood between  said  Joseph  and  said  Barbara  that  the  said 
money  should  be  appropriated  to  the  payment  for  said 
land,  and  the  deed  taken  in  her  name. 

Before  her  death,  the  said  Barbara  answered  the  bill 
substantially  as  follows:  That  Wolcott^  about  the  time 
named,  purchased  said  land,  but  from  whom  she  did  not 
know.  She  denied  any  knowledge  of  any  agreement  at 
the  time  of  the  purchase,  or  afterwards,  by  which  the  same 
was  so  purchased  "solely  for  the  accommodation  of  said 
Joseph^  or  was  to  be  sold  to  said  Joseph.^^     She  admitted 
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that  said  Joseph  took  possession  of  said  land  about  the   ^ot.  Tonn, 
time  charged,  but  by  whose  approbation  she  did  not  know,       *^^' 
nor  did  she  know  of  his  having  purchased  said  land  of  Towhsbfd 
said  Wolcott^  or  paid  him  anything  therefor,  nor  that  he    moIiitobb. 
held  the  same  in  trust  for  said  Joseph*     She  admitted  that 
said  Joseph  made  improvements  on  said  lands,  but  says 
they  were  of  less  valne  than  charged;  and  that  certain  of 
said  improvements  had  been  made  since  his  death.     She 
admitted  that   Wolcott^  after  the  death  of  her  husband, 
made  a  deed  to  her  for  said  land  in  consideration  of  the 
payment  to  said  Wolcott  by  her  of  the  sum  of  200  dollars. 
She  denied  that  said  deed  was  executed  because  of  the 
payment  of  the  cpnsideration*money  by  said  Joseph  in  his 
lifetime,  and  denied  all  fraud,  &c. 

It  is  insisted  that  there  is  a  substantial  variance  between 
the  facts  set  up  in  the  answer  of  said  Barbara^  and  the 
matters  relied  on  in  the  answers  of  her  .heirs,  and  that  said 
heirs  are  estopped,  by  her  answer,  from  setting  up  any  con- 
tradictory statement  of  facts,  in  defense  to  the  merits  of 
the  original  controversy,  to  that  she  saw  proper  to  rest 
upon.     This  presents  the  first  point. 

There  were  no  exceptions  to  the  answers  of  the  heirs; 
nor  was  any  other  mode  resorted  to  to  test  the  sufficiency 
of  those  answers.     A  replication  was  filed  taking  issue  a 

npon  them.     We  think  it  is  now  too  late  to  attempt,  for 
the  first  time,  to  raise  that  question. 

The  cause  was  submitted,  as  the  record  states,  upon 
"bill,  answer,  replication,  and  depositions."  There  was  no 
decree  of  revivor;  but  there  was  a  finding  and  decree  that 
the  defendants  should  pay  the  debt  of  plaintiff,  and  of  sev- 
eral other  creditors,  who  came  in  under  the  bill  within 
thirty  days,  or,  in  default,  that  said  land  be  sold  under 
execution  as  on  judgments  at  law. 

The  case  was  heard  before  the  new  code  of  procedure 
was  in  force;  and  we  must,  therefore,  examine  the  evi- 
dence, which  is  in  the  record,  to  determine  whether  the 
finding  and  decree  is  correct. 

It  is  not  shown  how  much  personal  property  was  left  by 
the  decedent     The  bill  charges  that  only  about  60  doUars' 
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Not.  Twm,   worth  was  left,  and  that  was  taken  by  the  widow  under 

^°^^'      the  appraisement.     The  answers  of  the  heirs  admit  that 

TowifSBND   was  all  that  came  to  the  bands  of  the  administrator,  but 

MoIktobh.    aver  that  more  was  left  by  the  decedent,  upon  a  portion 

of  which  executions  were  levied,  &c.     The  said  Barbarous 

answer  admits  the  allegations  in  the  bill,  in  regard  to  the 

amount  of  personal  property,  to  be  true. 

We  understand,  the  rule  of  evidence  in  chancery  pro- 
ceedings to  be,  that  the  answer  of  one  through  whom 
others  claim,  must  be  taken,  as  against  them,  as  prima 
facie  true.  Earl  of  Sussex  v.  Temple,  1  Ld.  Raym.  310. — 
Countess  of  Dartfnouih  v.  Roberts,  16  East,  334. — ^1  GreenL 
Ev.,  §  178,  and  authorities  there  cited. 

Under  the  form  of  submission,  in  the  case  at  bar,  we 
think  the  plaintiff  had,  as  against  these  heirs,  to  be  con- 
sidered as  evidence,  the  answer  of  Barbara  Townsend,  and 
the  depositions,  soiar  as  the  facts  stated  were  relevant  to 
the  issues  made. 

The  complainant  introduced  the  deposition  of  Wolcott, 
who  testified  that  in  1826  or  1827,  he  entered  an  eighty- 
acre  tract  of  land,  description  not  recollected,  in  Allen 
county,  afterwards  occupied  by  Townsend,  at  whose  re- 
quest he  made  the  entry,  and  for  which  he  was  to  pay  wit- 
t  ness  150  dollars,  and  witness  was  to  make  him  a  deed. 

Over  the  objection  of  defendants,  this  witness  was  per- 
mitted to  testify  that  according  to  his  opinion  and  recol- 
lection, he  did  make  and  send  a  deed  to  said  Totvnsend  fot 
said  land. 

Witness  also  stated  that,  after  the  death  of  Townsend, 
he  made  a  quitclaim  deed  for  said  land  to  the  widow  of 
said  Toionsend;  and  he  also  stated  that  the  year  before 
Townsend  died,  he  spoke  to  the  witness  about  wishing  him 
to  make  the  deed  to  his  wife,  because  the  purchase-money 
had  belonged  to  his  wife,  and  on  that  account  he  wished 
the  deed  to  be  made,  &c. 

The  witness  did  not  state  directly  that  he  had  ever  re- 
ceived pay  for  the  land,  but  did  say  that  he  had  no  recol- 
lection of  ever  receiving  any  money  from  Mrs.  Townsend. 

The  complainant  also  introduced  the  deposition  of  jRtf- 
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/ftf  McDofuUdy  who  testified  that  at  about  the  time  of  the   Nor.  Tern, 
death  of  Townsend^  or  not  more  than  a  year  or  two  before,       ^o^^* 
the  personal  property  he  had  about  him  might  have  been    Towhbbhd 
worth  500  or  600  dollars.  McbrTosH. 

Ik  also  introduced  the  deposition  of  Elisha  B.  Harris^ 
who  testified,  over  the  objection  of  defendants,  that  he  had 
seen  a  title  deed  for  the  land  Townsend  lived  on,  as  he  un- 
derstood it,  from  said  WolcotU  This  was  some  four  or  six 
months  before  Townsend  died,  and  [the  deed]  was  shown 
to  witness  by  him,  and  was  dated  a  year  or  two  before 
that  time.     Witness  does  not  know  what  became  of  it. 

This  evidence,  and  that  of  WblcoU,  in  reference  to  his 
having  made  and  sent  a  deed  to  Toumsend^  if  offered  for 
the  purpose  of  contradicting  an  averment  in  the  bill,  was 
not  proper.  It  did  not  tend  to  establish  any  issue  made  in 
regard  to  the  execution  of  a  deed ;  and  to  the  reverse,  it 
tended  directly  to  contradict  a  positive  charge  in  the  bill, 
which  was,  that  no  deed  had  ever  been  made  by  Wolcott  to 
Joseph  Townsend  before  his  death.  The  answers  did  not 
make  an  issue  upon  that  averment. 

It  is  stated  in  2  Daniel's  Ch.  Pr.,  side  p.  974,  in  reference 
to  such  charges,  that  ^'whether  they  be  true  or  not,  the 
plaintiff,  by  introducing  them  into  his  bill,  and  making 
them  part  of  the  record,  precludes  himself  from  afterwards 
disputing  their  truth." 

Putting  out  of  view  the  evidence  that  a  deed  was  made 
to  Townsend  during  his  lifetime,  the  question  is  whether 
the  evidence  is  such  as,  under  our  repeated  decisions,  sus- 
tains the  decree,  upon  the  issues  made  by  the  answers  of 
the  heirs,  &:c. 

The  allegations  in  the  bill  that  Townsend  paid  for  the 
land  are  not  directly  denied,  nor  are  they  admitted,  by  the 
answers;  but  it  is  averred  that  whether  he  made  said  pay- 
ment or  not,  it  was,  whenever  made,  so  made  with  the 
separate  money  of  Barbara^  &c.  The  defendants  do  not 
profess  to  answer  from  their  own  knowledge,  and  were  not, 
therefore,  in  such  a  position  that  a  denial,  in  their  answers, 
would  require  two  witnesses,  &c.,  to  overcome  the  same. 
TTie  State  v.  HoUoway,  8  Blackf.  48. 
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Not.  Tenn,        We  think,  in  this  view  of  the  case,  that  the  plaintiff 

^^^'      made  out  a  prima  facie  right  to  recover.     The  allegations 

MiixvB      in  the  answer,  not  in  response  to  the  averments  in  the  bill, 

Blackbubv.  required  proof  upon  the  part  of  the  defendants.     None 

such  was  offered.     We  are,  therefore,  of  opinion  that  the 

decree  below  should  be  affirmed. 

Per  CurioMi — The  decree  is  affirmed  with  coats. 

D.  if.  Colerick,  for  the  plaintiffs. 

L.  M.  Ninde  and  H.  W.  Pucketiy  for  the  defendants. 


Miller  and  Others  v.  Blackburn. 

Under  the  statute  of  fraads  of  1831,  a  declared  trust  in  respect  to  lands,  could 
not  be  set  up  by  parol  against  an  absolute  deed  importing  a  yaluablc  con- 
sideration on  its  face;  for  such  trust  was  inoperative,  unless  expressed  in 
writing. 

Alitor,  with  implied  or  resulting  trusts. 

Where  a  legacy  in  the  hands  of  the  guardian  of  a  married  woman  was  used 
by  him  to  purchase  land,  and  the  deed  was  made  to  her  hnsbi)nd,  with  the 
parol  understanding  and  agreement  that  the  land  was  purchased  for  the 
wife,  it  was  hdd,  Hanna,  J.,  dissenting,  that  the  purchase-money  was  not 
the  separate  property  of  the  wife,  and  that  there  was,  consequently,  no  re- 
sulting trust  in  her  ftiTor. 

Resor  y.  Betor,  9  Ind.  R.  347,  distinguished  from  this  case. 

The  inyestment  of  the  wife's  legacy  in  real  estate,  taking  the  deed  in  the  hus- 
band's name,  and  his  subsequent  disposition  of  the  same  estate  by  will, 
operated  as  a  reduction  to  the  husband's  possession  of  money  to  which  ha 
was  entitled  in  right  of  his  right  of  his  wife.    Hanwa,  J.,  dissented. 

Wednadojf,  APPEAL  from  the  Montgomery  Circuit  Court. 

Davison,  J. — The  appellee  was  the  plaintiff  below,  and 
the  appellants,  who  are  the  heirs  at  law  of  one  Robert 
Millery  were  the  defendants. 

The  complaint,  the  object  of  which  is  to  quiet  the  title 
to  a  tract  of  land  in  Montgomery  county,  alleges  that  on 
the  17th  of  Mapj  1855,  Isaac  Castor  and  his  wife,  Amy 
Castarj  formerly  Amy  Miller,  by  deed  in  fee,  conveyed  all 
the  title  of  Amy  Castor,  and  of  her  husband,  Isaac  Castor, 
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in  and  to  the  lands  described,  &c.,  to  the  plaintiff;  and   ^o^-  Term,  ' 
that  Robert  Miller^  the  former  husband  of  the  said  Amyy       ^^^* 
while  her  husband,  purchased,  with  her  separate  property,      Miluih 
the  land  in  question,  but  took  a  deed  therefor  in  his  own  Blackburk. 
name,  and  held  it  in  trust  for  her.     It  is  averred  that  prior 
to  his,  Miller^Sy  death,  which  occurred  in  October^  1838,  he 
executed  a  will,  whereby  he  devised  the  land  so  purchased, 
to  said  Ampj  his  then  wife,  during  her  natural  life,  which 
will  was,  after  his  death,  viz.,  on  the  20th  of  November^ 
1838,  admitted  to  probate;  and  that  Amy  afterwards  inter- 
married with  Isaac  Castor^  who,  with  his  wife,  took  pos- 
session of  the  land,  and  conveyed  it  in  fee  simple  to  the 
plaintiff     It  is  further  alleged,  that  Rober^  Miller  died 
without  issue,  and  that  the  defendants  are  his  heirs,  &c. 
The  relief  prayed  is,  that  the  title  of  the  plaintiff  derived 
from  Castor  and  wife  be  quieted,  &c. 
Defendants  answered — 

1.  By  a  general  denial. 

2.  That  the  land  in  contest  was  not  purchased  with  the 
separate  property  of  Amy  Miller. 

3.  That  said  land  was  not  held  in  trust  for  her,  &c.,  but 
was  held  by  Robert  Miller  in  fee  simple;  that  he  was  so 
seized  at  his  death;  and  that  the  same  descended  to  the 
defendants  as  his  heirs  at  law,  &:c. 

There  was  a  reply  in  denial  of  the  answer,  &c. 

The  issues  were  submitted  to  the  Court,  who  found 
generally  for  the  plaintiff,  and  specially  as  to  the  facts 
upon  which  its  general  finding  was  based.  The  defend- 
ants moved  for  a  new  trial;  but  their  motion  was  over- 
ruled. Judgment  for  the  plaintiff  was  accordingly  ren- 
dered. 

The  facts,  so  far  as  they  relate  to  questions  presented 
for  our  consideration,  are  these:  On  the  10th  of  April, 
1835,  one  William  Bkbckbum^  the  father  of  Amy  Miller, 
then  the  wife  of  Robert  Miller,  purchased  the  land  in  dis- 
pute of  one  Peter  Binford,  and  paid  for  it  with  money  then 
in  his,  Blackbum^s,  hands  as  her  guardian.  The  money 
thus  used  had  been  bequeathed  to  her  by  her  grandfather. 
At  the  time  of  the  purchase.  Miller  was  present,  when 
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Nov.  Term,  Blockbum  distinctly  stated  that,  he  was  purchasing  the 
^^^*  land  for  Amy  Miller,  and  with  her  money.  Binfordj  the 
MiLUBs  vendor,  at  the  instance  of  Blackburn^  executed  the  deed  to 
BLACKBURir.  Robert  Miller,  who  with  his  wife,  Amy  Miller,  took  pos- 
session of  the  land,  and  continued  in  such  possession  un- 
til his  death. 

As  stated  in  the  complaint,  Robert  Miller  devised  the 
land  to  Amy  MiUer  during  her  life.  He  died  without  is- 
sue, and  the  defendants  are  his  heirs,  &c.  After  this.  Amy 
Miller  intermarried  with  Isaa€  Castor,  who,  with  his  wife, 
conveyed  the  land  in  fee  simple  to  the  plaintiff.  The 
Court,  in  its  special  finding,  say  that  at  the  time  the  land 
was  purchased  and  paid  for,  it  was  understood  and  agreed 
between  William  Blackburn,  Robert  Miller,  and  Amy  MH^ 
ler,  that  the  same  was  for  her  use  and  benefit;  that  Robert 
Miller  entered  into  possession  in  pursuance  of  said  under* 
standing  and  agreement,  and  held  said  land  in  trust  for 
his  wife.  Amy  Miller;  and  that  the  trust  thus  declared  was 
by  parol  and  not  in  writing,  but  it  was  made  during  the 
negotiation  for  the  purchase,  and  constituted  the  terms 
upon  which  the  money  was  invested. 

There  is  a  bill  of  exceptions,  whereby  it  appears  that 
when,  during  the  trial,  the  plaintiff  offered  to  prove  by 
parol  the  understanding  and  agreement  of  Miller  that  the 
laud  was  held  by  him  in  trust  for  his  wife,  the  defendants 
objected,  but  their  objection  was  overruled,  and  the  parol 
evidence  was  admitted. 

The  statutory  rule  is,  that  *^  all  declarations  or  creations 
of  trust  or  confidence  in  any  lands,"  &c.,  '<  shall  be  mani* 
fested  and  proved  by  some  writing  signed  by  the  party 
who,  by  law,  may  be  enabled  to  declare  such  trust  or  con- 
fidence," &c.,  *'or  ^Ise  the  same  shall  be  utterly  void  and 
of  none  effect;  provided,  that  when  any  conveyance  shall 
be  made  of  any  lands,"  &c.,  '^by  which  a  trust  or  confi- 
dence may  arise  or  result  by  implication  or  construction  of 
law,"  &c.,  ^^such  trust,"  &c.,  ^^  shall  be  of  like  force  and 
effect  as  the  same  would  have  been  if  this  act  had  never 
been  passed."  R.  S.  1831,  pp.  269,  270.  Thus,  it  will  be 
seen  that,  in  this  case,  there  is  no  declared  trust,  because 
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the  deed  to  Robert  Miller  is  in  tenns,  absolute,  and  upon  Nov.  Tenn, 

its  face  imports  a  valuable  consideration ;  hence,  it  was       •^^^' 

not  competent  for  the  plaintiff  to  set  up  by  parol  a  de-  Millbr 
clared  trust,  because  such  trust  is  inoperative  unless  it  be  Blackburn. 
in  writing.  But  the  statute  to  which  we  have  referred  set- 
tles the  rule  that  a  resulting  or  an  implied  trust  need  not 
be  in  writing.  It  may  be  proved  by  parol,  even  against 
the  face  of  the  deed  or  the  answer  of  the  trustee.  And 
the  inquiry  at  once  arises — Is  the  present  a  case  of  result- 
ing trust? 

It  has  been  decided  that  a  trust  results  by  operation  of 
law,  "when  the  estate  is  purchased  in  the  name  of  one 
person,  and  the  consideration  comes  from  another;  for  in- 
stance, if  A.  furnishes  money  to  J3.,  with  a  view  to  the 
purchase  of  an  estate,  and  B.  makes  the  purchase  with  the 
money  so  furnished,  and  takes  the  deed  in  his  own  name, 
a  trust  results  to  A^  because  he  furnished  the  money." 
Uoyd  V.  SpiUei,  2  Atk.  150.— 4  Kent^s  Comm,  306^--Bo/5- 
fard  V.  Burr,  2  Johns.  Ch.  406. — Irtriw  v.  Ivers,  7  Ind.  R. 
308. 

Unless,  then,  the  money  invested  in  the  land,  at  the 
time  it  was  so  invested,  belonged  to  Amy  Miller,  as  her 
separate  property,  it  cannot  be  assumed  that  she  furnished 
the  consideration  upon  which  the  purchase  was  made. 
True,  the  money  invested  being  a  chose  in  action,  could 
not  become  the  absolute  property  of  her  husband  until  he 
reduced  it  to  possession.  Still  the  wife  could,  in  point  of 
law,  have  no  control  over  it,  and  consequently  no  right  to 
make  any  agreement  respecting  it  Her  mere  right  to  the 
money,  in  case  she  survived  her  husband,  he  having  failed 
to  reduce  it  to  possession,  would  not  authorize  the  conclu- 
sion that  it  was  her  separate  property.  Indeed,  in  a  recent 
well  considered  cs^,  it  has  been  expressly  decided  that 
the  interest  of  the  husband  in  a  legacy  bequeathed  to  his 
wife,  before  he  reduced  it  to  possession,  was  fixed,  certain^ 
and  vested)  and  it  was  not  her  separate  property.  Wester- 
veli  V.  Gregg,  2  Kern.  202,  and  cases  there  cited. 

We  are  referred  to  Resor  v.  Resor,  9  Ind.  R.  347.    There, 

the  wife  having  an  estate  in  land,  at  the  instance  of  her 

Vol.  XIV.- 
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Nov.  Tenn,    husband  sold  it,  and  placed  the  proceeds  of  the  sale  in  his 

^^^'      hands  for  the  purchase  of  a  certain  forty-acre  tract  of  land, 

MiLUBR      on  the  express  condition  that  that  tract  when  purchased 

Blackbueit.  should  be  conveyed  to  her  and  her  son,  it  being  her  inten- 
tion to  reserve  the  fund  for  the  benefit  of  her  son.  With 
the  money  so  placed  in  his  hands,  he  bought  the  land  and 
took  the  title  in  his  own  name,  which  he  held  until  his 
death.  In  view  of  these  facts,  it  was  held  that  the  agree- 
ment between  the  husband  and  wife  was  valid  in  equity, 
and  that  there  was  a  resulting  trust  created  in  the  land  in 
her  favor. 

The  case  thus  cited  is  not,  in  our  opinion,  applicable  to 
the  one  before  us.  The  land  sold  belonged  to  the  wife  in 
her  own  right,  and  the  agreement  between  her  and  her 
husband  being  valid,  the  proceeds  of  the  sale  were,  of 
course,  her  separate  property;  while,  in  the  case  at  bar, 
the  money  advanced  in  payment  for  the  land  purchased 
by  the  husband  was  not  the  separate  property  of  the  wife, 
and  it  seems  to  follow  that  there  was  no  resulting  trust 
The  parties  may  have  intended  by  their  agreement  that 
the  land  conveyed  to  Miller  should  be  by  him  held  in  trust 
for  his  wife;  but  that  agreement  not  being  in  writing,  was 
void  by  the  statute  of  frauds,  and  the  case  stands  as  it 
would  have  stood  bad  no  such  agreement  been  made. 
The  result  is,  that  the  vesting  of  the  money  in  real  estate, 
the  taking  of  the  deed  in  his  own  name,  and  his  subse- 
quent disposition  of  the  same  estate  by  will,  must  be  held 
to  have  operated  as  a  reduction  to  the  husband's  posses- 
sion, of  money  to  which  he  was  entitled  in  right  of  his 
wife, 

Perkins,  J. — In  this  case,  I  am  constrained  to  concur 
in  the  opinion  of  Judge  Davison.  By  the  common  law, 
marriage  vests  in  the  husband  the  personal  property  of  the 
wife,  and  vests  in  him  the  absolute  right  to  reduce  her 
choses  in  action  to  his  possession  and  use.  He  needs  not 
her  consent,  and  may  disregard  her  opposition  to  such  re- 
duction, where  it  can  be  effected  without  the  aid  of  a 
Court  of  chancery. 
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By  the  common  law,  marriage  does  not  vest  in  the  bus-   ^ov-  Tei-m, 
band  either  the  title,  or  the  right  to  acquire  it,  of  her  real       •^°^^' 
estate.     If.  he  obtains  this  description  of  her  property,  it      Milleb 
must  be  by  her  free  gift,  or  by  a  contract  with  her.     If  he  BLACKisuRx. 
is  driven  to  obtain  it  by  contract,  then  he  will  be  bound 
by  the*  stipulations  of  the  contract,  because  they  will  be 
supported  by  a  valid  consideration;  and,  hence,  will  be 
enforced  by  the  Cburts.     If  it  is  a  stipulation  of  the  con- 
tract that  he  shall  hold  the  real  estate,  or  the  proceeds  of 
its  sale,  as  a  trustee  for  the  wife;  or  shall  invest  them 
again  for  her  use  and  benefit,  execution  of  the  stipulation 
will  be  compelled.     Such  were  the  cases  of  Bamett  v. 
GoinffSj  8  Blackf.  284,  and  Resor  v.  Resor^  9  Ind.  R.  347. 
The  stipulations  relate  to  her  property,  not  his. 

But  where  the  wife  has  money  or  choses  in  action,  ab- 
solutely hers,  at  the  time  of  the  marriage,  and  which  the 
husband  can  reduce  to  possession  without  the  aid  of  chan- 
cery, a  promise  of  his,  upon  so  reducing  them  to  posses- 
sion,  to  hold  them  in  trust  for  the  wife,  is  without  consid- 
eration, and  cannot  be  enforced.  Such  promises  do  not 
make  it  her  property  in  his  hands,  and  therefore  no  trust 
arises.     They  do  not  prevent  it  becoming  his  property. 

Totten  V.  McManus^  5  Ind.  R.  407,  is  not  in  conflict  with 
this  position.  There  the  husband  did  not  reduce  the  prop- 
erty of  the  wife  to  possession.  He  permitted  her  to  retain, 
and  vest  it  in  real  estate,  in  her  own  name.  When  that 
was  done,  it  was  placed  beyond  his  reach,  without  the  aid 
of  a  Court  of  chancery.  It  remained  the  wife's  property, 
unreduced.  So,  in  this  case,  had  the  real  estate  been  con- 
veyed to  the  wife,  the  husband,  by  his  own  consent,  would 
have  conferred  his  rights  of  reducing  upon  his  wife,  or, 
rather,  waived  it  as  to  himself,  by  an  executed  contract, 
which  he  could  not  have  asked  a  Court  of  equity  to  set 
aside.  It  would  have  been  trifling  with  it  to  do  so.  On 
the  other  hand,  as  the  husband,  in  this  case,  had  a  legal 
right  to  the  conveyance  to  his  own  use,  and  so  took  it,  his 
promise  to  hold  it  for  the  benefit  of  the  wife,  was  without 
consideration;  and  such  a  contract,  it  is  well  settled,  a 
Court  of  equity  will  not  enforce.     Froman  v.  Frotnan^  13 
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Not.  Term,    Ind.  317.     Such  a  contract  did  not  have  the  effect  to  con- 

^^^'      tinue  the  consideration — the  choses  in  action,  the  property 

MiLLBK      of  the  wife. 

Blaokbvrv.       And  as  to  ToUen  v.  McManus,  supra^  the  case  does  not 

show  that  it  was  not  real  estate  that  the  wife  changed  into 

cash  and  reinvested. 

The  case  of  Tagg'ard  v.  Talcot,  cited  in  Totten  v.  JMfc- 
ManuSj  is  without  point  in  the  case  at  bar.  In  that  case, 
it  was  not  the  property  of  the  wife  which  the  husband  re- 
ceived, but  the  property  of  her  father;  and  it  was  compe- 
tent for  him  to  give  it  to  the  husband  upon  such  terms 
and  conditions  as  he  pleased.     [2  Edw.  Ch.  628.] ' 

And  it  may  here  be  remarked  that,  by  ways  of  jointure 
and  marriage  settlement,  property  might  be  vested  for  the 
exclusive  use  of  the  wife,  and  be  placed  beyond  the  con- 
trol of  her  husband,  during  marriage.  Walk.  Am.  Law, 
3d  ed.,  236.  Such  property  the  husband  could  not,  against 
the  consent  of  his  wife,  take  possession  of.  And  if  he  did, 
and  used  it,  doubtless  he  might  be  held  as  a  trustee  of  it, 
and  his  estate  charged  with  it  after  his  death. 

So  where  property  was  given  to  her  during  coverture, 
coupled  with  the  condition  that  it  should  be  for  her  sepa- 
rate use,  and  under  her  sole  control.  See  2  Kent's  Comm., 
6th  ed.,  p.  163.  In  all  such  cases,  the  husband,  as  such,  has 
no  right  to  take  possession  of  the  property. 

And  our  statute  seems  now  to  have  placed  all  the  sepa- 
rate property  of  the  wife  on  the  same  footing  with  that 
specially  given  or  conveyed  to  her  use  at  common  law^,  ex- 
cept that  she  cannot  dispose  of  it,  under  the  statute,  while 
she  could  when  placed  at  her  separate  disposal  at  com- 
mon law.  See  Hetrick  v.  Hetrick^  13  Ind.  R.  44,  and  cases 
cited.  It  is  true,  that  a  husband  may  refuse  to  reduce  to 
possession  the  property  of  his  wife,  and  thus  leave  it  hers. 
Gochenaur^s  Estate^  3  Am.  Law  Reg.,  p.  486.  But  sup- 
pose he  should  so  refuse  on  one  day,  if  the  refusal  was  not 
upon  a  consideration,  he  might  exert  his  right  of  reduction 
on  a  subsequent  day.  Did  he  not  do  that  in  this  case? 
See  1  Shars.  Blacks.  Comm.,  p.  442,  notes. 

In  the  case  now  before  us,  then,  there  being  no  contract 
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upon  a  consideration,  on  the  part  of  the  husband,  in  tak-   Nov.  Term, 
ing  the  deed  for  the  real  estate  in  his  own  name,  and  it       ^^^' 
being  purchased  with  funds  to  which  he  had  a  legal  right,      Millbb 
and  no  trust  being  declared  in  writing,  the  property  be-  Blaokbusk. 
came  the  husband's  absolutely. 

In  RamsdeU  v.  CraighUlj  9  Ohio  (Ham.)  R.  198,  it  is 
held  that  if  husband  and  wife  sell  her  land,  without  any 
special  agreement,  and  he  receives  the  consideration  and 
invests  it  in  land  in  his  own  name,  no  Irust  arises  for  the 
wife.  And  a  subsequent  unexecuted  promise  to  pay  it  to 
her,  amounts  to  nothing. 

Hanna,  J. — I  cannot  concur  in  the  conclusion  arrived  at 
by  the  majority  of  the  Court  in  this  case,  and  desire,  as 
briefly  as  I  can,  to  give  my  reasons. 

The  Circuit  Court  found  <^that  the  money  invested  in 
the  land  in  controversy  was  invested  and  paid  by  William 
Blackburn,  late  guardian  of  Amy  Castor^  late  Amp  Miller^ 
and  was  held  by  him  for  her  use,  and  received  by  him, 
as  her  guardian,  in  part  from  the  estate  of  her  maternal 
grandfather,  being  a  bequest  to  her,"  &c.,  ^'as  one  of  the 
daughters  of  Amy  Blackburn;  and  in  part  from  the  estate," 
&c.,  "of  her  uncle." 

By  reference  to  the  evidence,  it  will  be  seen  that  the  be- 
quest to  Amy  Blackburn  was  made  in  1817;  that  she  was 
married  to  Robert  Miller  in  1831  or  1832;  and  that  the 
money  was  so  invested  in  1835;  upon  which,  together  with 
other  evidence,  the  Court  based  the  second  paragraph  of 
the  finding,  namely,  that  "at  the  time  said  WilUam  Black' 
bum  purchased  said  lands,  and  paid  and  invested  said 
funds  in  the  same,  the  said  investment  was  made  with  the 
agreement  and  understanding  between  the  said  Robert 
Miller  and  William  Blackburn  and  Amy  Miller,  that  the 
same  was  for  her  use  and  benefit;  and  that  said  deed  to 
Robert  Miller  for  the  same  was  directed  by  the  said  Wil- 
liam  Blackburn  to  be  executed  by  Peter  Binford,  the  gran- 
tor, in  pursuance  of  said  agreement;  and  that  the  said 
Robert  Miller  entered  into  possession  of  said  lands  in  pur- 
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Nov.  Term,    suance  of  said  agreement  and  understanding,  and  held  the 
^^^'      same  in  trust  for  the  said  Amy  Miller^  his  wife ;"  and, 
MiLLBR         "  Third,   That  the  declared  trust  was  by  parol,  and  not 
Blackbubv.  in  writing;  but  that  it  was  made  at  the  time  and  .pending 
the  negotiation  for  the  purchase  and  investment,  and  con- 
stituted the  terms  upon  which  said  investment  was  made." 

I  take  it  to  be  an  undeniable  proposition  that,  so  far  as 
any  question  in  the  case  at  bar  may  be  involved,  the  pos- 
session of  the  guardian  of  Amp  Miller^  of  the  said  fund, 
was  so  far  the  possession  of  the  said  Amy,  to  her  separate 
use,  as  to  constitute  the  fund  her  separate  property,  and 
give  her  the  right  of  possession,  in  fact,  when  she  arrived 
at  a  proper  age,  if  she  was  then  unmarried.  Barron  v. 
Barron,  24  Verm.  R.  390. — Pinney  v.  Fellows,  15  id*  525. — 
Porter  v.  The  Bank  of  Rutland,  19  id.  410.  If  this  is  true, 
it  may  be  conceded  (although  there  are  authorities  the 
other  way)  that  it  follows  that,  at  law,  her  husband  would 
have  had  the  right,  after  marriage,  to  have  made  this  fund 
his  own,  by  reducing  it  to  possession,  whatever  his  rights 
might  have  been  in  equity.  As  to  this,  see  2  Kent's  Comm. 
p.  117.  But  the  fund  not  being  in  her  possession,  in  fact, 
the  marriage,  of  itself,  would  not  divest  her  of  that  sepa- 
rate estate,  and  vest  it  in  him.  This  is  manifest  from  the 
fact  that,  if  he  died  before  he  reduced  it  to  possession,  it 
would  not  go  to  his  representative,  but  remain  her  prop- 
erty. 5  Johns.  Ch.  196.— 33  Maine  R.  43.— 15  N.  Hamp. 
R.  568.-8  Mass.  R.  99.— ITtrf.  57.— 14  B.  Mon.  379. 

It  is  also  true,  that  if  he  had  resorted  to  a  Cotirt  of 
equity,  to  enable  him  to  reduce  the  property  to  possession, 
the  Court  might,  and  most  probably  would,  have  com- 
pelled him  to  make  a  suitable  provision  for  her.  14  S.  & 
M.  59.— Story's  Eq.,  §  1403.— Hill  on  Trustees,  p.  408,  and 
note. 

She  possessed,,  then,  at  the  time  of  the  marriage,  the 
right  to  this  separate  personal  property  in  the  hands  of 
her  guardian.  No  trust  as  to  that  property  was  tt^en  in- 
terposed; and  if  any  exists,  it  rests  upon  a  post-nuptial 
agreement.    As  to  ihe  power  of  the  wife  to  dispose  of  her 
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separate  property  by  such  agreement,  Judge  Story  says:  Nov.  Term, 
"  There  is  a  material  distinction  whether  it  be  personal  or       ^^"* 
whether  it  be  real  estate.     In  the  former  case,  her  power     Millbh 
to  dispose  of  it  can  affect  her  husband's  rights  only;  and,  Blackburn. 
therefore,  his  assent  is  conclusive  upon  him."     2  Story's 
£q.,  §  1391,  and  note.     That  after  marriage,  agreements 
may  be  made,  in  regard  to  the  wife's  separate  property, 
binding  in  equity  upon  the  husband,  is  fully  established  by 
our  own  Court.     Resor  v.  Resor,  9  Ind.  R.  347. — Id,  100. 
— 5  id.  407. — 8  Blackf.  284.     And  is  conceded  in  the  lan- 
guage used  in  the  opinion  in  this  case.     And,  as  a,  general 
rule,  whenever  a  contract  would  be  good  at  law,  when 
made  with  trustees  for  the  wife,  that  contract  wall  be  sus- 
tained in  equity,  when  made  with  each  other  without  the 
intervention  of  trustees.     Story's  Eq.,  §§  1372, 1380.— 24 
Verm.  398.-2  Kent's  Comm.,  pp.  147, 154.— 1  P.  W'ms, 
125.— 2  Verm.  R.  669.-.-2  Johns.  Ch.  637.— 10  Ves.  146.— 
9  Paige,  284. 

In  the  case  at  bar,  whatever  might  have  been  the  right 
of  Miller  to  sue  at  law  and  recover,  and  in  that  manner, 
or  otherwise,  reduce  to  possession  this  separate  property 
of  the  wife,  yet  as  he  did  not  see  proper  to  exercise  that 
right,  but,  as  the  Court  find,  agreed  to  a  disposition  of  it 
in  derogation  of  his  marital  rights,  he  in  effect  waived  any 
right  which  he  might  have  to  the  property.  I  am  not  able 
to  perceive  why  the  case  does  not  fall  within  the  doctrine 
laid  down  in  2  Story's  Eq.,  §  1380,  namely — 

"That  whenever  real  or  personal  property  is  given,  or 
devised,  or  settled  upon  a  married  woman,  either  before  or 
after  marriage,  for  her  separate  or  exclusive  use,  without 
the  intervention  of  trustees,  the  intention  of  the  parties 
may  be  effectuated  in  equity,  and  the  wife's  interest  pro- 
tected against  the  marital  rights  and  claims  of  her  hus- 
band. In  all  such  cases,  her  husband  will  be  held  a  mere 
trustee  for  her;  and  though  the  agreement  is  made  be* 
tween  him  and  her  alone,  the  trust  will  attach  upon  him, 
and  be  enforced  in  the  same  manner,  and  under  the  same 
circumstances,  that  it  would  be,  if  he  were  a  mere  stranger. 
And  it  will  make  no  difference,  whether  the  separate  es- 
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Nov.  Term,  tate  be  derived  from  her  husband  himself,  or  from  a  mere 
^^^'  stranger ;  for,  as  to  such  separate  estate,  when  obtained  in 
MiLLBK  either  way,  her  husband  will  be  treated  as  a  mere  trustee, 
Blackburk.  and  prohibited  from  disposing  of  it  to  her  prejudice." 

It  is  true,  the  section  last  quoted  speaks  of  property 
given,  &c.,  "for  her  separate  use,"  and,  in  the  case  at  bar, 
neither  the  finding  of  the  Court  nor  the  evidence  shows 
that  the  bequest  was  thus  limited;  but,  under  the  author- 
ity of  Story,  first  above  quoted,  §  1391,  I  do  not  see  but 
that  the  husband  is  as  completely  controlled  in  an  instance 
where,  after  marriage,  he  should  agree  with  her  that  she 
might  thus  dispose  of  her  personal  property,  namely,  "for 
her  separate  use,"  as  in  an  instance  where  the  bequest  it- 
self contained  such  a  limitation. 

K  I  am  correct  in  this  conclusion,  then,  by  the  last  sec- 
tion quoted  from  Story,  it  is  established  that  the  husband 
himself  may  become  the  trustee,  and  will  be  held  bound  as 
such.  See,  also,  HiU  on  Trustees,  p.  75,  where  it  is  said 
that  "  there  is  no  question  but  that  a  husband  may  hold 
property  as  a  trustee  for  the  separate  use  of  his  wife." 

In  the  case  at  bar,  the  Court  found  that  the  husband 
held  the  property  as  the  trustee  of  the  wife.  In  other 
words,  the  Courts  by  its  finding,  negatives  the  idea  that 
the  husband  had  reduced  the  property  of  the  wife  to  his 
possession,  as  husband. 

Mr.  Hill  uses  the  follovdng  language:  "What  will 
constitute  an  actual  reduction  into  possession,  is  not  sus- 
ceptible of  exact  definition,  but  depends  on  intention. 
There  must  be,  in  the  first  place,  some  distinct  act,  evinc- 
ing a  determination  to  take,  as  husband."  Hill  on  Trus- 
tees, 415,  note  1. 

Thus,  where  a  mother  and  daughter  were  entitled  to 
certain  slaves  as  co-distributees,  but  the  slaves  were  never 
divided,  and  the  husband  of  the  daughter,  residing  on  the 
mother's  plantation,  worked  the  slaves  together,  it  was 
held  that  the  marital  rights  of  the  husband  had  not  at- 
tached. DurofU  V.  Salley^  3  Strobh.  Eq.,  p.  159. — Rogers 
V.  Bumpass,  4  Ired.  Eq.,  p.  385. 

So  where  the  husband  receives  from  the  executors  of  an 
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estate,  from  which  his  wife  is  entitled  to  a  legacy,  money,   Nov.  Term, 
not  as  an  advance,  but  under  a  contract  to  refund,  or  an       •^^^^' 
understanding  that  it  is  to  be  employed  in  part  payment      Miller 
of  land  bought  in  the  wife's  name.     Savage  v.  Benham^  Bl^ckbubn. 
17  Ala.  R.  120.— Barron  v.  Barron,  24  Verm.  R.  375.    In 
the  latter  case,  it  is  held  that  the  receipt  of  tbie  money 
must  be  the  result,  or  by  virtue  of  his  marital  rights. 

The  question  of  reduction  to  possession  thus  depend- 
ing, in  a  great  measure,  upon  the  husband's  intention,  acts 
which,  prima  faciei  would  establish  a  reduction,  may  be 
shown  by  other  circumstances,  or  by  his  declarations  at  the 
time,  or  subsequently,  to  have  been  intended  for  the  bene- 
fit of,  or  in  trust  for,  his  wife.  EtncPs  Estate,  5  Whart. 
138.— Gray's  Estate,  1  Barr,  327.—McDowell  v.  Potter, 
8  id.  191.r-^Goch€naur's  Estate,  23  Penn.  St.  R.  460.— 
Mason  v.  McNeil,  23  Ala.  R.  201. — B^sor  v.  Resor,  9  Ind. 
R.349. 

Keeping  these  authorities  in  view,  and  looking  at  the 
finding  of  the  Court .  below,  and  the  evidence  which  sus- 
tains that  finding,  I  dissent  from  the  conclusion  arrived 
at  by  this  Court,  namely,  that  the  several  acts  of  the  par- 
ties, based  upon  that  agreement  and  heretofore  stated, 
"operated  as  a  reduction  to  the  husband's  possession,  of 
money  to  which  he  was  entitled  in  right  of  his  wife." 
This  implied  or  constructive  reduction  to  possession  could 
not  exist,  in  the  case  at  bar,  because  the  intention,  upon 
the  part  of  the  husband,  to  so  act,  was,  so  far  as  the  record 
speaks,  entirely  absent,  at  the  time  he  took  the  deed  to  the 
land,  and  thereby  received,  in  that  form,  the  fund  which 
had  been  the  separate  property  of  the  wife.  He  received 
it,  as  we  have  seen,  under  an  agreement  which,  I  believe, 
in  equity,  constituted  him  a  trustee  of  the  property  for  her 
use.  He  could  not  afterwards,  in  my  opinion,  by  his  own 
act,  change  the  relation  which  he  bore  to  the  property  and 
the  person  for  whose  use  he  held  it,  so  far  as  to  then  make 
it  his  own;  for  the  reason  that  to  permit  him  to  do  so 
would  be  opening  the  door  to  a  wide  field  of  fraud  upon 
the  rights  of  persons  for  whose  use  property  is  held,  and 
who  would  thus,  >^dthout  their  consent,  be  deprived  of  it 
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Nov.  Term,    by  those  standing  in  a  fiduciary  capacity  towards  Ihem. 

•*^^'^"'       Having  received  the  property,  as  a  trustee,  all  his  acts, 

MiLLBK      in  reference  thereto,  must  conform  to,  and  be  presumed 

V. 

Blackbubv.  to  be  intended  by  him  to  carry  out  in  good  faith,  that 
trust;  unless  that  relation  should  be  afterwards  changed. 
The  circumstances  of  the  case  at  bar  are  such  that  I  am 
not  aware  of  anything  that  could  have  intervened  to  have 
changed  that  relation,  unless  it  might  be  a  subsequent 
agreement  made  between  him  and  his  wife  in  reference 
thereto.  How  far  such  an  agreement,  if  made,  might  have 
been  binding  upon  her,  it  is  not  necessary  to  inquire,  as 
none  such  was  established. 
,  Having  thus  shown  that  the  said  Amy  Blackburn  had 

the  right,  before  her  marriage  to  Robert  Miller,  to  certain 
legacies,  as  her  own  separate  property;  that  the  marriage 
did  not,  of  itself,  vest  that  property  in  him ;  that  up  to  the 
time  the  deed  to  the  land  in  controversy  was  made  to  him, 
he  had  not  reduced  her  property  to  possession;  that  by 
the  agreement  then  made,  the  intention  of  the  parties  was 
manifested  that  it  should  remain  her  separate  property, 
though  vested  in  his  name,  but  for  her  use;  the  only  in- 
quiry now  to  be  made  is,  whether  these  several  proposi- 
tions were  established  by  legitimate  evidence. 

It  is  insisted  by  the  appellants,  that  the  trust,  to  have 
been  operative,  should  have  been  in  writing.     In  this  a 
^  majority  of  the  Court  concur,  and  make  the  whole  case 
turn  upon  that  question. 

The  appellants  rely  mainly  upon  the  case  of  Irwin  v. 
Ivers,  7  Ind.  R.  308.  The  facts  in  that  case  were  that  the 
father  and  mother  of  the  parties  held  a  certain  demand  for 
money,  &c.,  also  a  tract  of  land  in  Ohio,  both  of  which 
they  transferred,  by  proper  instruments  in  writing,  abso- 
lute on  their  face,  to  the  defendant,  their  son,  who  sold  the 
land  and  collected  the  money.  His  brothers  and  sisters 
sued,  charging  that  he  held  it  in  trust  for  all  the  children, 
&c.  The  charge  was  sustained  by  parol  evidence.  The 
Court  held  that  the  parol  evidence  varied  materially  both 
the  assignment  and  the  deed,  and  proved  a  specific  trust,, 
verbally  declared,  and,  therefore,  void  under  the  statute. 
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In  that  case,  the  Court  also  held  "that  a  resulting  or  im-  Not.  Teim, 
plied  trust  need  not  be  in  writing,  and  [might]  be  proved  _J^^:__ 
by  parol,  even  against  the  face  of  the  deed  or  the  answer      Miller 
of  the  trustee,  is  a  principle  too  plain  to  admit  of  contro-  Blackbubk. 
versy."    The  Court  held  further,  as  I  construe  the  opinion, 
that  there  was  no  implied  or  resulting  trust,  for  two  rea* 
sons;  first,  that  where  a  trust  was  declared,  there  could  be 
no  room  for  implication;  and,  second,  that  no  money  had 
been  advanced  by  the  cestui  qite  trustJ 

From  the  facts  in  the  case,  as  stated,  proved,  and  found 
by  the  Court,  it  will  be  at  once  seen  that  the  second  reason 
given  by  the  Court,  in  the  case  cited,  has  no  application 
in  the  case  at  bar.  Here  the  money  was  all  advanced  by 
Amy  Miller^  or  her  guardian  for  her,  out  of  her  -separate 
property,  as  I  maintain,  for  I  cannot  concur  in  the  conclu- 
sion of  the  Court  that  the  legacy,  &c.,  was  not  her  sepa- 
rate property  after  marriage.  It  is  necessary  to  inquire 
how  far  she  had  the  right  to  control  it  against  her  hus- 
band's will,  or  without  his  consent;  for  the  facts  in  the 
case,  and  the  finding  of  the  Court,  show,  that  whatever 
control  she  may  have  exercised  over  it,  was  with  his  full 
consent  as  to  the  disposition  thereof;  and  in  such  an  in- 
stance, the  authority  of  Story,  §  1391,  is,  that  he  is  con- 
cluded by  that  consent,  and  of  course  his  heirs  also.  But 
there  are  many  authorities  fully  sustaining  the  position, 
that  a  legacy  or  distributive  share  of  a  wife,  in  Ihe  hands 
of  an  executor  or  guardian  of  the  wife,  is,  before  marriage, 
and  continues  after  marriage  to  be,  her  separate  property, 
until  reduced  to  the  actual  possession  of  the  husband. 
5  Ves.  737.— 1  Lead.  Cas.  in  Eq.,  333,  352.— 19  Verm.  R. 
410.— 2  Kent's  Comm.,  p.  146.— 1  Ves.  186.— 9  N.  Hamp. 
R.  309.-12  id.  164.— 6  Met.  537.-6  Johns.  Ch.  178.— 5  U. 
198.— 10  Verm.  R.  446.-24  id.  396. 

A  broad  distinction,  as  it  appears  to  me,  exists  between 
the  case  in  7  Ind.  and  this,  in  other  respects.  That  was  a 
case  in  which  a  specific  trust  might  have  been  very  pro- 
perly declared  by  the  parties  to  the  original  transaction. 
In  this  case,  the  grantor  of  the  land  was  a  stranger  to  the 
parties  to  the  mutual  arrangement,  and  had  no  interest 
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Nov.  Tonn,  whatever  in  declaring  a  trust.  No  writing,  other  than  the 
'^^^'  defed  from  such  grantor,  was  necessary  to  complete  the 
MiLLBB  conveyance  of  the  land;  so  that  neither  of  the  parties  to 
Blackburn,  that  agreement  had  an  opportunity  to  insert  such  a  clause 
in  any  writing  then  executed,  or  necessary  to  be  executed, 
unless  it  should  be  held  that  a  separate  writing  to  that 
effect  should  have  been  executed.  Such  a  writing,  as  to 
an  innocent  purchaser  for  a  valuable  consideration,  it  ap* 
pears  to  me,  would  *form  no  part  of  the  deed,  and  could 
have  no  more  force,  nor  be  any  further  a  notice,  than  the 
verbal  agreement.  It  is  not  a  case,  therefore,  peculiarly 
or  positively  requiring  a  declaration  in  writing,  of  the 
trust  intended  to  be  created.  It  is  not  necessary  to  inquire 
whether 'the  first  reason  given  by  the  Court  in  the  case 
cited,  is  the  law  to  the  full  extent  there  indicated,  to-wit,' 
that  where  a  trust  is  declared  there  is  no  room  for  implica* 
tion.  See,  on  this  point.  Hill  on  Trustees,  116,  and  note. 
But  it  is  clear  to  my  mind  that  the  facts  in  the  case  cited 
in  7  Ind.  were  so  different  from  those  in  the  case  at  bar, 
that  it  is  not  authority  in  point  to  sustain  the  position  as- 
sumed by  the  appellant. 

If  this  is  a  case  in  which  the  trust  was  not  imperatively 
required  to  be  in  writing,  the  next  question  is,  whether 
there  could  arise  a  resulting  trust.  That  the  purchase  of 
land,  and  payment  of  the  consideration-money  by  one  per- 
son, where  the  deed  is  taken  in  the  name  of  another,  will 
raise  a  trust  in  favor  of  the  purchaser,  is  a  doctrine  too 
well  settled  to  need  more  than  a  reference  to  it.  2  Story's 
Eq.,  §  1201.  And,  going  a  step  further,  it  might  be  safely 
said  that  there  are  now  so  many  authorities  and  adjudi- 
cated cases,  establishing  the  doctrine  that  a  trust  results  to 
the  wife,  where  the  husband  buys  land  with  her  separate 
property  or  the  savings  of  her  separate  estate,  that  it  can 
scarcely  be  classed  among  questions  open  to  controversy. 
•  See  1  Johns.  Ch.450;  3  id.  77;  1  Johns.  (Md.)  Ch.  523;  1 
Sandf.  Ch.  214;  15  Verm.  R.  525 ;  24  id.  375 ;  23  L.  J.  Ch. 
890 ;  14  lU.  R.  505 ;  10  Hare,  209 ;  and  also  the  cases  in 
our  own  Court  heretofore  cited. 

That  an  implied  or  resulting  trust  may  be  established 
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by  parol  evidence,  has  been  so  often  decided  by  this  Court,   Nov.  Term, 
that  it  is  too  late  now  to  insist  upon  the  adoption  of  any       ^^^' 
other  rule  of  evidence  in  relation  to  that  point.     Indeed,      Miller 
the  change  of  the  rule,  in  that  respect,  at  this  day,  would  Blackburn. 
overrule  many  adjudicated  cases,  beginning  as  far  back  as 
Elliott  V.  Armstrong',  2  Blackf.  198,  and  continuing  down 
through  Jenison  v.  Gfraves,  id.  440;  Blair  v.  Bass,  4  id. 
539;  Baker  v.  Leathers,  3  Ind.  R,  568;  Fausler  v.  Jones,  7 
id.  277;  Bamett  v.  Going,  8  Blackf.  285;  Totten  v.  McMa- 
nus,  5  Ind.  R.  408;  Resor  v.  Resor,  9  id.  347;  and  many 
other  cases  that  might  be  referred  to. 

If  this  current  of  decisions  is  sustained,  it  follows  that 
of  a  mere  resulting  trust  parol  evidence  was  properly  re- 
ceived. That  this  was  a  resulting  trust  I  entertain  no 
doubt. 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

R.  C.  Gregory,  A.  Thompson,  and  J.  Ristine,  for  the  a]> 
pellants. 

J.  E.  McDonald  and  S.  C.  Willson,  for  the  appellee. 
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Miller  and  Others  v.  Blackburn. 
ON  PETITION  for  a  Rehearing.  S««fay» 

^  Jbfay  15, 1860. 

WoRDEN,  J. — Each  of  the  other  members  of  the  Court 
having  deUvered  opinions  in  this  cause  when  it  was  de- 
cided, it  may  not  be  improper  for  me  now  to  state  briefly 
why,  in  my  opinion,  the  judgment  below  should  be  re- 
versed, and  consequently  why  the  petition  for  a  rehearing 
should  be  overruled. 

The  general  facts  of  the  case  need  not  be  here  re-stated, 
bat  a  portion  of  the  complaint  may  be  adverted  to,  as  well 
as  the  findings  of  the  Court  in  relation  to  the  points,  pre- 
senting the  merits  of  the  controversy. 


* 
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Nov.  Term,  The  complaint  alleges  that  the  land  "was  by  one  Robert 
MiUer^  former  husband  of  the  said  Amy^  purchased  with 
MiLLBB  the  separate  property  of  the  said  Amy^  on,"  &c,,  "and  in 
Blackbcrk.  truth  and  in  fact  belonged  to  her  in  her  own  right;  but  the 
deed  to  the  same  was  taken  in  the  name  of  said  Robert 
Miller,  her  former  husband,  and  was  by  him  held  in  trust 
for  her."  On  the  trial,  the  plaintiff  obtained  leave  and 
amended  the  complaint  by  striking  out  the  word  "sepa- 
rate," where  it  occurs  in  the  above  allegation. 

The  Court  found — 

^^  First,  That  the  money  invested  in  the  lands  in  contro- 
versy was  invested  and  paid  by  William  Bluckburn,  late 
guardian  of  Amy  Castor,  late  Amy  Miller,  and  was  thereby 
held  by  him  for  het  use,  and  received  by  him  as  her  guar- 
dian, in  part  from  the  estate  of  her  maternal  grandfather, 
William  Kenworthy,  being  a  bequest  to  her  in  the  last  will 
of  the  said  William  Kenworthy,  as  one  of  the  daughters  of 
Amy  Blackburn,  and  in  part  from  the  estate  of  Isaac  Ken- 
worthy,  her  uncle. 

^^  Second.  At  the  time  said  William  Blackburn  purchased 
said  lands,  and  paid  and  invested  said  funds  in  the  same, 
the  said  investment  was  made  with  the  agreement  and 
understanding,  between  the  said  Robert  Miller  and  Wil- 
liam Blackburn  and  Amy  Miller,  that  the  same  was  for  her 
use  and  benefit,  and  that  said  deed  to  Robert  Miller  for 
the  same  was  directed  by  the  said  William  Blackburn  to 
be  executed  by  Peter  Binford,  the  grantor,  in  pursuance  of 
said  agreement;  and  that  the  said  Robert  Miller  entered 
into  possession  of  said  lands  in  pursuance  of  said  agree- 
ment and  understanding,  and  held  the  same  in  trust  for 
said  Amy  Miller,  his  wife. 

"  Third,  That  the  declared  trust  was  by  parol,  and  not 
in  writing,  but  that  it  was  made  at  the  time  and  pending 
the  negotiations  for  the  purchase  and  investment,  and  con- 
stituted the  terms  upon  which  the  investment  was  made." 

The  statute  of  frauds  applicable  to  the  case  (R.  S.  1831, 
p.  269),  provides  that  "all  declarations  of  trust  or  confi- 
dence, of  any  lands,  tenements,  or  hereditaments,  shall  be 
manifested  and  proved  by  some  writing,  signed  by  the 
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party  who,  by  law,  may  be  enabled  to  declare  such  trust   Nov.  Tenii, 
or  confidence,  or  by  his  last  will  in  writing,  or  else  the       •'^^^' 
same  shall  be  utterly  void  and  of  none  effect,"     Trusts      Miller 
arising  by  implication  or  construction  of  law  are  excepted.  Blackburh. 

This  statute  does  not,  as  I  think,  require  the  trust  to  be 
created  in  writing.  It  is  sufficient  if  it  be  manifested  or 
proved  by  writing,  signed  by  the  party  enabled  to  declare 
the  trust.  This  is  believed  to  be  the  settled  construction 
of  the  English  statute,  of  which  ours  is  a  transcript.  Hill 
on  Trustees,  56. — Browne  on  Stat,  of  Frauds,  94,  et  seq. 

Now,  the  finding  of  the  Court  upon  this  point,  is,  that 
"the  declared  trust  was  by  parol,  and  not  in  writing,"  that 
is  to  say,  it  was  not  declared  in  writing.  This  does  not 
necessarily  imply  that  the  trust  may  not  have  been  proven 
or  manifested  in  the  manner  prescribed  by  the  statute. 
But  an  examination  of  the  evidence,  all  of  which  is  set 
out,  shows  that  the  trust  was  not  proven  by  any  writing 
signed  as  provided  for;  hence,  it  appears  that  the  statute 
was  not  complied  with.         ^ 

That  the  trust  set  up,  viewed  as  an  express  trust,  is 
within  the  statute,  and  void  unless  manifested. or  proven 
as  therein  provided,  I  have  no  doubt.  It  is  unnecessary 
here  to  discuss  the  question  as  to  what  person  is  enabled 
by  law  to  declare  the  trust.  In  Browne  on  Stat,  of  Frauds, 
§  106,  it  is  laid  down  that  "the  requisition  in  the  statute 
that  the  writing  shall  be  *  signed  by  the  party  who  is  by 
law  enabled  to  declare  such  trusts,  or  by  his  last  will  in 
writing,'  will  be  met  by  the  signature  by  the  grantor  him- 
self, if  the  declaration  be  previous  to,  or  contemporaneous 
with,  the  act  of  disposition.  If  subsequent  to  it,  the  per- 
son legally  entitled  to  declare  the  trust  will  be  the  trustee 
himself." 

Had  Binford^  the  grantor,  by  the  consent  and  agreement 
of  the  parties,  in  making  the  deed  to  Miller^  expressed 
therein  that  the  conveyance  was  for  the  use  of  and  in  trust 
for  said  Amy^  I  see  no  reason  why  that  would  not  have 
been  a  sufficient  declaration  of  the  trust,  although  it  might 
have  been  a  matter  of  entire  indifference  to  him  how  the 
conveyance  was  made.     Again,  had  Miller,  after  the  con- 


80  CASES  IN  THE  SUPREME  COURT 

Nov.  Term,  veyance  to  him,  declared  the  trast,  and  manifested  that 
^^^'  declaration  in  the  mode  prescribed,  I  do  not  perceive  why 
MiLLBB  that  would  not  have  been  sufficient.  But  however  this 
Bi^ACKBURK.  may  be,  there  must  always  be  some  person  enabled  to  de- 
clare every  express  trust;  and  it  is  not  roa,terial  here  to  de- 
termine who  was  the  proper  person,  as  none  was  proven, 
in  the  mode  prescribed,  to  have  been  declared  by  any  per- 
son. 

The  express  trust  set  up  being  void,  it  remains  to  inquire 
whether  there  was  any  resulting  trust  that  can  be  made 
available. 

At  the  threshold  of  this  examination,  we  are  met  with 
a  proposition  laid  down  by  Sugden  (Sug.  on  Vend,  and 
Pur.,  p.  417),  as  follows:  "An  express  trust,  although  by 
parol  only,  will  prevent  the  resulting  trast ;  because  result- 
ing trusts  are  left  by  the  statute  of  frauds  and  perjuries  as 
they  were  before;  and  previously  to  the  act,  a  bare  decla- 
ration by  parol  would  prevent  any  resulting  trust."  Vide^ 
also,  1  Greenl.  Cruise,  tit.  12,  ch.  1,  §  46;  1  L.  C.  E.,  196. 
This  doctrine,  "as  a  general  rule,"  has  been  approved  by 
this  Court  Lrwin  v.  Ivers^  7  Ind.  R.  310.  The  Court  say: 
"  The  appellee  assumes  in  argument  that  there  is  a  broad 
distinction  between  declared  and  implied  trusts.  The  law 
implies  a  trust  in  the  absence  of  one  declared.  Where  a 
trust  is  declared,  there  is  no  room  for  implication,  and  a 
declared  trust  must  be  in  ^nriting.  As  a  general  rule,  we 
concur  in  this  doctrine,"  &c. 

If  the  proposition  laid  down  by  Sugden  is  to  be  taken 
as  law,  in  the  broad  and  unqualified  extent  which  would 
seem  to  be  indicated  by  the  language  employed  by  him,  it 
is  decisive  of  this  case,  as  here  there  was  an  express  trust 
proven  by  parol,  and  any  implied  trust  being  prevented 
thereby,  it  follows  that  there  is  no  trust  in  the  case  that 
can  be  enforced. 

But  I  do  not  choose  to  stop  the  inquiry  here,  as  it  seems 
to  me  that,  whatever  may  be  the  law  in  a  case  where  the 
express  trust  is  materiaUy  different  from  the  one  to  be  im- 
plied by  law  from  the  facts,  the  rule  laid  down  may  not 
be  applicable  to  a  case  where  the  express  trust  proven  by 


OF  THE  STATE  OF  INDIANA.  81 

parol  is  the  same  as  the  one  resulting  by  implication,  there    ^o^-  Term, 
being  no  antagonism  between  them.     To  illustrate:   If  A.       ■^^^' 
buy  an  estate  with  his  own  money,  and  take  a  deed  in  the      Miller 
name  of  J?.,  with  a  parol  agreement  between  them  that  B,  Blackbubh. 
is  to  hold  the  property  in  trust  for  A.y  I  am  not  satisfied 
that  the  trust  thus  declared,  would  prevent  the  trust  result- 
ing to  A.  from  the  fact  that  the  estate  was  purchased  with 
his  money. 

As  a  general  proposition,  it  may  be  stated  that  where 
lands  are  bought  with  the  money  of  one  person,  and  a 
deed  taken  in  the  name  of  another,  a  trust  results  in  favor 
of  the  party  whose  money  is  thus  invested.  Numerous 
authorities  upon  this  point  are  collected  in  note  to  page  92 
of  Hill  on  Trustees,  and  notes  to  Di/er  v.  Dyerj  1  L.  C.  E. 
138. 

In  this  case,  if  there  is  any  resulting  trust  in  favor  of 
Amy  Miller^  it  is  because  it  was  her  money  that  was  in- 
vested in  the  purchase. 

This  leads  to  an  examination  of  the  only  question  in 
the  case  that  presents  any  difficulty,  viz.,  whose  money 
was  it  that  was  thus  invested?  This  question  must  be 
tested  by  the  law  in  force  at  the  time  of  the  transaction, 
which  was  before  the  recent  statutes  enlarging  the  rights 
of  married  women.  The  money  in  the  hands  of  the 
guardian  of  Amy  Miller  can,  in  no  sense,  as  I  conceive, 
be  deemed  to  have  been  her  separate  property.  There  is 
nothing  in  the  finding  of  the  Court,  nor  in  the  evidence,  to 
show  that  it  was,  in  any  manner,  limited  to  her  separate 
use.  In  2  Story's  Eq.,  ^  1381,  it  is  said  that  ^^  there  is  no 
doubt  that  when,  from  the  terms  of  the  gift,  settlement,  or 
bequest,  the  property  is  expressly,  or  by  just  implication, 
designed  to  be  for  her  separate  and  exclusive  use  (for  tech- 
nical words  are  not  necessary),  the  intention  will  be  fully 
acted  upon,  and  the  rights  and  interests  of  the  wife  sedu- 
lously protected  in  equity.  But  the  question  that  roost 
frequently  arises,  is,  what  words  are  sufficiently  expressive 
of  that  purpose;  for  the  purpose  must  clearly  appear  be- 
yond any  reasonable  doubt;  otherwise,  the  husband  will 
retain  his  ordinary,  legal,  and  marital  rights  over  it." 
Vol.  XIV.— 6 
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Nov.  Tenn,  Undoubtedly,  property  may  be  bequeathed,  or  otherwise 
^^^*  conveyed,  to  a  woman,  either  sole  or  married,  for  her  sole 
MiLLBR  ahd  separate  use,  so  as  to  prevent  her  husband,  future  or 
BLACKBusr.  present,  from  claiming  it  by  virtue  of  the  marriage.  But, 
as  before  observed,  there  is  nothing  in  the  present  case  to 
show  that  the  bequest  to  Ampi  or  the  share  that  she  re- 
ceived from  the  estate  of  her  uncle,  was  to  be  for  her  sepa- 
rate use.  Indeed,  the  plaintiff,  on  the  trial,  abandoned  the 
claim  that  the  money  was  her  separate  property,  by  strik- 
ing the  allegation  out  of  the  complaint. 

The  money  invested  in  the  land,  not  being  the  separate 
property  of  the  wife,  became,  in  my  opinion,  the  property 
of  the  husband  by  virtue  of  the  marriage.  It  was  not  a 
mere  chose  in  action,  which,  in  order  to  make  it  the  prop- 
erty of  the  husband,  required  a  reduction  to  his  actual  pos- 
session. Money  in  the  hands  of  a  guardian  is  deemed  in 
law  to  be  in  the  possession  of  the  ward,  and  that  posses- 
sion of  the  ward  became  the  possession  of  her  husband 
upon  her  marriage.  This  view  is  fully  sustained  by  the 
following  authorities:  Magee  v.  Toland,  8  Port.  (Ala.)  86; 
McDaniel  v.  Whitman^  16  Ala.  R.  343. — Chambers  v.  Per- 
ry, 17  trf.  726. 

The  case  of  Magee  v.  Toland^  involved  the  right  of  To- 
land,  the  plaintiff,  to  a  slave.  The  facts  were  that  the 
guardian  of  Jane  Camathan  was  in  possession  of  a  slave 
belonging  to  Jane,  his  ward.  On  the  1st  of  January,  1835, 
the  guardian  hired  the  slave  to  the  defendant,  Magee,  for  a 
year.  In  Jwie  of  the  same  year,  Jane  intermarried  with 
Toland,  and  in  August  following  she  died  without  issue, 
leaving  brothers  and  sisters.  The  slave  was  not  in  the 
actual  possession  of  either  Toland  or  his  wife  during  the 
coverture.  The  Court  say:  "It  appears  that  the  slave 
;wa8  owned  by  the  wife  previous  to,  and  at  the  time  of, 
the  marriage,  and  was  in  the  possession  of  the  defendant, 
as  a  bailee,  for  hire,  holding  under  the  guardian  of  the 
wife.  The  authority  already  referred  to  expressly  states 
that  the  possession  of  the  bailee  is  also  that  of  the  bailor, 
and  it  only  remains  to  show  that  the  possession  of  the 
guardian  is  also  the  possession  of  the  ward.     Independent 
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of  the  manifest  reason  that  such  a  rule  should  obtain,  we  Nov.  Term, 
find  no  direct  decision  on  the  precise  point,  in  relation  to  ■^^^' 
personal  property,  but  the  authorities  are  numerous  and  Miujek 
concurrent  that  the  possession  of  lands  by  the  guardian  in  Blackbubn. 
socage,  is  the  possession  of  bis  ward,  and  that  no  entry  is 
required  to  be  made  by  him.  *  ♦  ♦  No  reason  is  con- 
ceived by  the  CJourt  why  the  possession  of  the  guardian 
should  not  be  held  as  the  possession  of  the  ward,  in  rela- 
tion to  all  personal  chattels  capable  of  possession,  as  it  is 
clearly  a  title  derived  under  the  ward,  and  held  solely  and 
exclusively  for  his  benefit.  The  guardian  has  an  interest 
in  the  thing  possessed,  without  which  he  would  not  be  able 
to  sustain  an  action ;  but  such  interest  is  consistent  with, 
and  ancillary  to,  the  property  of  the  ward;  it  never  has 
been  supposed  otherwise.  As  the  possession  of  the  de- 
fendant below  was  the  possession  of  the  wife  at  the  time 
when  the  marriage  was  contracted,  it  results  that  the  prop- 
erty in  the  slave  in  question  was  transferred  to  the  hus- 
band at  the  instant  of  marriage,  and  was  then  as  much  in 
his  possession,  in  point  of  law,  as  it  could  afterwards  have 
been  by  actual  manucaption." 

The  case  of  McDaniel  v.  Wkitman  was  this,  A  ward, 
having  money  in  the  hands  of  her  guardian,  married  Mc" 
Daniel^  and  died  without  .anything  being  done  to  reduce 
the  money  in  the  guardian's  hands  to  the  actual  posses- 
sion of  the  husband.  The  Court  say:  "The  only  ques- 
tion raised  by  the  record  is — Is  the  husband  entitled  to 
moneys  in  the  hands  of  the  guardian  of  the  wife,  after 
her  death,  which  he  had  never  recovered  or  had  in  his 
actual  possession  during  the  existence  of  the  coverture? 
According  to  repeated  decisions  of  this  Court,  the  hus- 
band is  not  entitled  to  his  wife's  choses  in  action,  unless 
he  reduce  them  to  possession  during  coverture.  *  *  ♦ 
It  was,  however,  decided  by  this  Court,  some  ten  years  . 
since,  that  the  possession  of  personal  property  by  the 
wife's  guardian,  must  be  considered  the  possession  of  the 
wife,  and  as  upon  the  marriage  of  the  ward,  her  legal  ex- 
istence becomes  merged  in  that  of  her  husband,  the  pos- 
session, by  operation  of  law,  is  eo  instanti  transferred  to 
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Nov.  Term,  the  husband,  and  requires  no  farther  act  on  his  part  to 
■'^^^'  vest  his  marital  rights.  McOee  v.  Toland,  supra.  True, 
HiLLBK  that  case  involved  a  controversy  in  respect  to  a  slave  which 
Blaokburh.  had  gone  into  the  guardian's  possession;  but  I  can  see  no 
difference,  so  far  as  respects  the  application  of  the  rule, 
between  one  description  of  personal  property  and  another. 
The  constructive  possession  of  the  husband,  by  virtue  of 
which  his  marital  rights  attach,  arises  out  of  the  relation 
in  which  the  guardian  stands  towards  him,  as  well  in  re- 
spect to  the  money  which  the  guardian  has  received,  as 
to  the  slave.  Ab  to  both,  the  possession  of  the  guardian 
must  be  regarded  as  the  husband's  possession,  and  upon 
the  final  settlement  of  the  account,  the  husband,  who  has 
survived  his  wife,  must  be  considered  as  the  person  enti- 
tled." 

The  same  doctrine  is  maintained  in  Chambers  v.  Perry, 

^^  The  guardian  is  held  in  this  country  to  have  only  a 
naked  authority,  not  coupled  with  an  interest.  His  pos- 
session of  the  property  of  his  ward  is  not  such  as  gives 
him  a  personal  interest,  being  only  for  the  purpose  of 
agency."     1  Pars.  Cont.,  p.  114. 

Undoubtedly,  a  legacy,  or  distributive  share  in  an  estate, 
so  long  as  it  remains  unpaid  by  the  executor  to  the  legatee 
or  distributee,  or  to  some  one  entitled  to  receive  it  on  his 
behalf,  is  a  mere  chose  in  action.  But  when  it  is  received 
by  the  guardian  of  the  legatee  or  distributee,  it  loses  its 
character  of  a  thing  in  action,  for  it  is  reduced  to  the  pos- 
session of  the  ward  through  the  person  appointed  by  law 
to  receive  it  on  his  behalf. 

Being  satisfied,  as  I  am,  that  the  money  of  Amy,  in  the 
hands  of  her  guardian,  became  vested  in  her  husband  by 
virtue  of  the  marriage,  and  would  have  gone  to  him  had 
he  survived  her,  not  merely  as  her  representative,  but  in 
virtue  of  his  marital  rights,  or  in  case  of  his  death  leaving 
her  surviving,  would  have  gone  to  his  administrator,  al- 
though not  reduced  to  his  actual  possession  during  cover- 
ture, I  deem  it  unnecessary  to  inquire  whether,  had  it  been 
a  mere  chose  in  action,  the  taking  possession  thereof  by 
the  husband,  as  her  trustee,  and  not  in  virtue  of  his  mari- 
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tal  rights,  would  have  been  such  a  reduction  to  posses*   ^ot.  Term, 
sion  as  would  have  made  the  money  the  husband's,  and       ^^^' 
deprived  the  wife  of   the  benefit  of  the  implied  trust       Vail 
that  might  have  arisen  if  the  money  invested  were  to  be     Hbustis. 
deemed  hers. 

For  these  reasons,  I  am  of  opinion  that  there  can  be  no 
implied  trust  in  favor  of  Ampj  arising  out  of  any  supposed 
investment  of  her  money  in  the  land,  as  the  money  in- 
vested was,  in  law,  her  husband's,  and  not  hers;  and  the 
express  trust  set  up  being  void  by  the  statute  of  frauds,  it 
follows  that  the  decision  heretofore  pronounced  was  cor- 
rect; hence,  I  think  the  petition  for  a  rehearing  should  be 
overruled. 

Per  Cfuriam, — The  petition  is  overruled. 

Ck>un8el  the  same  as  on  the  former  hearing. 


im  » 


Vail  v.  Heustis.* 

APPEAL  from  the  Dearborn  CJourt  of  Common  Pleas,  ^ondw, 

Per  Curiam. — The  judgment  in  this  case  is  affirmed  for 
the  reasons  given  in  Vail  v.  Heustis^  at  the  present  term  (1), 
the  facts  and  questions  cjrising  in  the  record  of  each  case 
being  similar. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

J.  Schwartz  and  P.  L.  Spooner^  for  the  appellant. 

D,  &  Mcgor,  for  the  appellee. 


12. 


(1)  There  U  no  Bach  case 


.   .    ftt  9*<[r*.    \'^'<'/ 


*  A  petition  for  a  rehearing  of  this  case  was  filed  on  the  21st  of  Januanff 
and  oyemded  on  the  8th  of  May,  1860. 
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Not.  Term, 

}^^!__  TiBBBTTS   V.    ThaTCHEB.* 

TiBBBTTS 

Thatchbb.    -^  written  promise  to  pay  ft  earn  of  money  was  assignable  by  indorgement 

under  the  statute  of  1838,  and,  therefore,  where  no  consideration  for  the 
promise  was  expressed,  it  was  held  that  a  valid  consideration  must  be  pre- 
sumed. 

Thurdday,  APPEAL  from  the  Dearborn  Court  of  Common  Pleas. 

Davison,  J. — The  appelle^  was  the  plaintiff  below,  and 
the  appellant  the  defendant. 

The  complaint  charges  that  John  TibbettSy  on  the  21st  of 
Marchy  1837,  made  his  promissory  note,  whereby  he  pro- 
mised to  pay  Isaac  Jones,  at  twelve  months,  87  dollars,  50 
cents,  and  that  Jones,  on  the  14th  of  Septembery  in  the 
same  year,  assigned  the  note  to  the  plaintiff;  that  the  de- 
fendant, on  the  27th  of  April,  1838,  agreed  with  the  plain- 
tiff, in  writing,  that  he  would  pay  the  plaintiff  the  said 
note,  and  would  also  pay  him  10  per  cent,  interest  thereon 
until  it  was  paid;  but  in  drawing  up  said  agreement,  the 
defendant,  by  mistake,  omitted  and  left  out  of  the  same 
the  promise  to  pay  the  note,  and  only  inserted  therein  the 
promise  to  pay  10  per  cent,  interest  thereon.  The  agree- 
ment as  drawn  up  reads  thus: 

"  Mr.  Elijah  Thatcher :  I  will  pay  10  per  cent,  on  that 
note  given  to  Isa4ic  Jones  by  John  Tibbetts,  for  37  dollars, 
50  cents,  from  the  first  of  March  last  until  paid.  [Dated] 
April  27, 1838."  ''Benjamin  Tibbetts:' 

The  relief  prayed  is,  that  the  agreement  be  reformed, 
and  the  mistake  corrected,  and  that  the  plaintiff  have 
judgment,  &c. 

Defendant  demurred  to  the  complaint  on  two  grojinde — 

1.  It  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

2.  It  fails  to  show  any  consideration  for  the  promise  al- 
leged to  have  been  made  by  the  defendant. 


*  A  petition  for  a  rehearing  of  this  case  was  filed  on  the  8th  of  February, 
and  OTermled  on  the  8th  of  May,  1860. 
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The  demurrer  was  overruled,  and  thereupon  the  defend-   Not.  Term, 
ant  answered  by  a  general  denial.  i.oov. 

The  cause  was  submitted  to  the  Court  for  trial,  and,  Tibbbtts 
upon  final  hearing,  it  was  adjudged  that  said  agreement  Thatchbb. 
be  reformed,  and  said  mistake  stand  corrected,  so  as  to 
read  that  defendant  should  ^'pay  said  note  of  37  dollars, 
50  cents,  and  10  per  cent,  interest  thereon  from  the  first  of 
March,  1853,  until  paid."  And  further,  it  was  adjudged 
that  plaintiflT  recover  of  the  defendant  112  dollars,  50  cents, 
being  the  amount  of  the  note,  and  interest  computed  at  10 
per  cent,  from  the  first  of  March,  1838. 

The  second  ground  of  demurrer,  namely,  that  the  com- 
plaint fails  to  show  a  consideration  for  the  written  promise 
alleged  to  have  been  made  by  the  defendant,  involves  the 
only  question  to  settle  in  the  case.  Outside  of  thb  con- 
tract in  suit,  the  complaint  alleges  np  consideration,  and 
unless  the  contract,  on  its  face,  imports  a  consideration, 
the  demurrer  is  well  taken. 

As  a  general  rule,  all  negotiable  paper  is  presumed  to 
have  been  given  upon  a  sufficient  consideration;  and  this 
rule  obtains  whether  the  paper  sued  on  be  negotiable  un- 
der the  law  merchant,  or  assignable  under  the  provisions 
of  a  statute.  Arnold  v.  Brown,  3  Blackf.  273. — Nichols  v. 
Woodruff,  8  id.  4:93.—Streeter  v.  Henley,  1  Ind.  R,  401.— 
Rog'crs  V.  Maxwell,  4  id.  243.  It  follows  that  if  the  con- 
tract before  us  was  negotiable,  or  assignable  under  a  stat- 
ute, the  complaint  is  sufficient  without  alleging  the  con- 
sideration upon  which  it  was  given. 

The  statutes  in  force  when  this  contract  was  made,  de- 
clared that  "  All  notes,  bills,  bonds,  or  other  instruments  of 
writing,  that  shall  hereafter  be  made  by  any  person,"  &c., 
"whereby  such  person,"  &c.,  "shall  promise  to  pay  any  « 

sum  of  money,  or  acknowledge  any  sum  of  money  to  be 
due,"  &c.,  "  or  for  the  delivery  of  any  specific  article,"  &c., 
'*  shall  be,  and  the  same  are  hereby  made,  assignable  by  in- 
dorsement thereon,"  &c.     R.  S.  1838,  p.  118,  §  4. 

Here,  the  contract  involved  a  promise  to  pay  a  sum  of 
money,  and  was,  therefore,  assignable  under  the  above- 
recited  provision  of  the  statute,  and,  in  view  of  the  deci- 
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Mat 

V. 

McCrat. 


Nov.  Term,  sions  to  which  we  have  referred,  is  presumed  to  have  been 
^°^^'  given  upon  a  valid  and  adequate  consideration.  True,  be- 
tween the  original  parties  to  the  contract,  or  between  the 
assignee  and  the  maker  of  such  instrument,  its  considera* 
tion  may  be  made  the  subject  of  inquiry;  but  the  burden 
of  proof  lies  on  the  defendant  to  rebut  the  presumption 
raised  by  implication  of  law. 

The  demurrer,  in  our  judgment,  was  not  well  taken. 

Per  Curiam. — The  judgment  is  affirmed  with  6  per  cent 
damages  and  costs. 

B.  J.  and  P.  L.  Spooner^  for  the  appellant. 

D.  S,  Major,  for  the  appellee. 


.  ^»» » 


Saturdeuff 
January  14, 
1860. 


May  and  Others  v.  McCray.* 

APPEAL  from  the  Marion  Circuit  Court. 

Per  Curiam. — This  was  a  suit  upon  notes,  and  to  fore- 
close a  mortgage  given  to  secure  the  payment  thereof. 
Judgment  for  the  amount  of  the  notes  and  of  foreclosure. 

There  is  no  error  pointed  out  by  the  brief  of  counsel. 

The  judgment  is  affirmed  with  2  per  cent,  damages  and 
costs. 

A.  May^  in  person. 

J,  W.  Gordon^  for  the  appellee. 


*  A  petltton  for  a  rehearing  of  thifl  case  was  filed  on  the  14th  of  Mcatk,  and 
oyeimled  on  the  3d  of  May,  1860. 
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Jones  v.  The  Cincinnati  Type  Foundry  Company. 

A  contract  with  a  party  as  a  corporation,  estops  the  party  so  contracting  to 
deny  the  existence  of  the  corporation  at  the  time  it  was  contracted  with  as 
snch. 

If  the  style  by  which  a  party  is  contracted  with  is  snch  as  is  nsnal  in  creating 
corporations — yiz.,  naming  an  ideality,  bnt  disclosing  the  name  of  no  indi- 
yidnal,  as  is  nsnal  in  cases  of  simple  partnership— it  wonld  seem  to  indicate, 
prima  facte,  a  corporate  existence. 

The  general  denial  in  the  answer,  admits  the  capacity  of  the  plaintiff  to  sne; 
and  a  special  answer  in  a  subsequent  paragraph,  denying  his  competency,  is 
in  the  nature  of  a  plea  in  abatement — a  dilatory  answer — and  is  inconsistent 
with  the  general  dcniaL 

Answers  to  the  jurisdiction,  the  disability  of  parties,  &c.,  must  precede  those 
to  the  merits;  because  each  subsequent  plea  admits  that  there  is  no  founda- 
tion for  the  former,  and  precludes  the  defendant  from  afterwards  ayailing 
himself  of  the  matter. 


APPEAL  from  the  Grant  Circuit  Court.  Monday, 

Perkins,  J. — Suit  upon  a  promissory  note. 

"  The  Cincinnati  TSffe  Foundry  Company^  a  corporation," 
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May  Term,   &c.,  "complains  of  David  W.  Jones j  defendant,"  &c.,  upon 
^"^^*      a  promissory  note,  of  which  a  copy  is  set  out  thus: 
JowBs  "S279.  Indianapolisj  Indiana^  October  11,1857. 

The  Cihcik-      "  Six  months  after  date,  I  promise  to  pay  to  the  order  of 
Fou"dby  Co  *^®  Cincinnati  Type  Foundry  Company,  two  hundred  and 
seventy-nine  dollars,  for  value  received,  without  relief  from 
valuation  laws.         *  David  W.  JonesP 

The  defendant  demurred  to  the  complaint.    The  demur- 
rer was  overruled,  and  rightly. 
The  defendant  then  answered — 

1.  That  he  was  not  indebted  to  the  plaintiffs. 

2.  That  each  and  every  allegation  of  the  complaint  was 
untrue. 

3.  That  the  plaintiffs  had  not  a  legal  capacity  to  sue, 
because  not  a  corporation. 

Issue.  Trial.  The  note  constituted  all  the  evidence. 
Judgment  for  the  plaintifis  on  the  note. 

The  appellant  contends  that  the  case  was  not  made  out 
against  him,  because  it  was  not  proved  that  the  appellees 
were  a  corporation,  and  thus  possessed  of  the  capacity  to 
sue. 

The  appellees  insist  that  the  note  sued  on  is  a  contract 
with  them  as  a  corporation,  and  that  their  existence  is 

« 

thereby  admitted. 

As  a  general  proposition,  it  is  the  law  of  this  state  that 
a  contract  with  a  party  as  a  corporation  estops  the  party  so 
contracting  to  deny  the  existence  of  the  corporation  at  the 
time  it  was  contracted  with  as  such.  Shappel  v.  Hubbard, 
at  this  term  (1). 

And  it  has  been  held  in  other  states  that  where  indivi- 
duals are  incorporated  upon  performance  of  certain  acts,  a 
person  who  contracts  with  them  by  their  corporate  name, 
cannot,  in  an  action  against  him  on  the  contract,  deny  the 
performance  by  them  of  the  acts  necessary  to  give  them  a 
corporate  existence.  Hamtranck  v.  The  Bank  of  Edwards- 
ville,  2  Miss.  R.  169. —  Tar  River  Navigation  Co.  v.  Neal, 
3  Hawks,  520.     See  1  U.  S.  Dig.,  593;  4  id.  433. 

In  New  York,  to  work  such  estoppel,  it  has  been  neces- 
sary that  the  contract  should  state  that  the  party  con- 
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tracted  with,  was  a  corporation.     But  this  rule  does  not    May  Term, 

prevail  in  other  states.     It  has  not  been  acted  upon  in  this  __J;^ou. 

state.  Jo»M 

If  the  style  by  which  a  party  is  contracted  with  is  such  The  CnfciN- 
as  is  usual  in  creating  corporations,  viz.,  naming  an  ideal-  fouhdiiy^. 
ity,  but  disclosing  that  of  no  individual,  as  is  usual  in  the 
cases  of  simple  partnerships,  it  has  been  treated  as  prima 
faciey  at  least,  indicating  a  corporate  existence.    And  such 
seems  to  have  been  ^e  rule  at  common  law.     Grant  on 
Corp.,  62.     Probably,  a  special  answer,  in  such  cases,  in 
the  nature  of  a  plea  in  abatement,  might,  at  the  proper 
time,  be  made  available.     See  Ang.  and  Ames  on  Corp.,  . 
506,  507,  and  the  numerous  cases  in  our  own  Reports. 

And  there  is  no  hardship  in  this.  The  party  executing 
the  note,  owes  the  amount  of  it.  The  judgment  upon  it 
in  the  suit  merges  it,  and  the  payment  of  the  judgment 
satisfiea  it,  and  bars  any  other  action  against  the  maker  for 
the  money. 

But,  in  this  class  of  cases,  it  would  seem,  after  all,  that 
the  Courts  have  proceeded  upon  a  rule  of  evidence,  rather  , 

than  the  strict  doctrine  of  estoppel.  They  have  treated 
the  contract  with  a  party  by  a  name  implying  a  corpora- 
tion, really  as  evidence  of  the  existence  of  a  corporation, 
more  than  as  an  estoppel  to  disprove  such  fact.  Grants  in 
his  late  learned  work  on  Corporations,  says:  '^ Grenerally, 
the  fact  of  an  aggregate  body  being  called  by  a  name,  is, 
prima  facie ^  evidence  that  they  are  incorporated,  'for  the 
name  argues  a  corporation,'  Norris  v.  Staps^  Hobart,  11. 
But  the  Courts  take  judicial  notice  that  '^.  B.  and  com- 
pany' is  not  the  name  of  a  corporation.  Rex  v.  Harrisonj 
8  T.  R.  oOo. 

The  doctrine  of  conclusive  estoppel  seems  more  prop- 
erly applied  to  cases  involving  the  question  of  legality  of 
organisation,  where  the  fact  of  an  existing  statute,  author- 
izing, in  the  given  case,  such  corporation,  is  known  to  the 
Court,  either  by  judicial  notice  or  actual  evidence  in  the 
cause. 

In  such  cases,  where  a  party  has  contracted  with  a  body 
as  being  organized  as  a  corporation  under  the  law,  he  will 
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May  Tenn,   be  estopped  to  dispute  the  legality  of  the  organization. 
■^^'^^*       See  the  cases  cited  in  the  U.  S.  Dig.,  and  Ang.  and  Ames, 

r 

JoNBB      fibi  supra. 
Thb  Cnrcnr-      This  doctrine  of  estoppel,  as  applied  to  contracts  with 
FouvDBT  Co.  corporations,  needs  further  examination;  but  it  is  not  im- 
portant in  this  case,  and  we  shall  not  here  pursue  it.     The 
decision  of  this  case  will  rest  upon  another  ground. 

It  is  well  settled  law  in  this  state,  that  the  generdl  de- 
nial, by  the  defendant,  of  the  cause  of  action  stated  in  the 
complaint  of  the  plaintiff,  admits  the  capacity  of  the  plain- 
tiff to  sue.     Shappel  v.  Hubbard^  at  this  term  (2). 

In  The  Society  for  the  Ptopagation^  Sfc.  v.  The  Town  of 
Pawktty  4*^.,  4  Pet*  480,  Judge  Story,  in  delivering  the 
opinion  of  the  Court,  says:  '^The  general  issue  admits 
not  only  the  competency  of  the  plaintiffs  to  sue,  but  to  sue 
in  the  particular  action  which  they  bring." 

This  is  now  the  law  in  New  York^  by  statute.  3  Kern. 
309. 

And  a  special  plea  or  answer,  denying  the  competency 
of  the  plaintiff  to  sue,  is  in  the  nature  of  a  plea  in  abate- 
ment— a  dilatory  answer.  4  Pet.  supra;  Jones  v.  The  Bank 
of  tennessee^  8  B.  Mon.  122;  Savage  Manufa^ctwring  Co.  v. 
Armstrongs  17  Maine  R.  34;  and  see  6  N.  Hamp.  R*  197, 
527. 

But  the  order  of  pleading  has  always  been,  and  is  still, 
under  the  code,  that  pleas  or  answers,  to  the  jurisdiction, 
to  the  disability  of  parties,  &c.,  must  precede  those  to  the 
merits;  and  this  because,  as  says  Mr.  Chitty  in  his  Plead- 
ings, voL  1,  p.  440,  ''each  subsequent  plea  admits  that  there 
is  no  foundation  for  the  former,  and  precludes  the  defend- 
ant from  afterwards  availing  himself  of  the  matter."  See, 
also.  Walk.  Am.  Law,  3d  ed.,  p.  572;  Gatling  v.  Newell^  7 
Ind.  147;  Perk.  Pr.,  223;  Ind.  Dig.,  1. 

Indeed,  a  subsequent  paragraph  of  an  answer  denying 
the  competency  of  the  plaintiff  to  sue,  would  be  palpably 
inconsistent  with  a  prior  one  admitting  such  competency. 
See  Hamar  v.  Dimmickj  at  this  term  (3) ;  and  9  How.  Pr. 
R.  289,  67;  10  u2.  44;  and  MoU  v.  Burnett^  2  E.  D.  Smith, 
50. 
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Per  Curiam* — The  judgment  is  affiimed  with  5  per  cent, 
damages  and  costs. 

H.  jSL  Kelley^  for  the  appellant 

(1)  Post. 

(2)  Post. 

(3)  Post,  105. 


May  Term, 

1860. 

GCLICK 

▼. 

New. 


GuLicK  V.  New. 

The  clerk  of  the  Circuit  Court  is  merely  a  miniBterial  officer,  and  in  respect  to 
the  approval  of  official  bonds,  he  has  no  discretion  except  to  determine  whe- 
ther the  security  offi)red  is  sufficient. 

The  goTemor  may  determine,  eren  against  the  decision  of  a  board  of  can- 
Tassers,  whether  an  applicant  is  entitled  to  receiye  a  commission  or  not, 
where  the  objection  to  his  right  to  receive  it  rests  upon  the  ground  that  a 
constitutional  prohibition  is  interposed. 

If  the  governor  should  ascertain  that  he  has  commissioned  a  person  who  is  in- 
eligible to  the  office,  he  may  issue  another  commission  to  the  person  legally 
entitled  thereto. 

Where  a  majority  of  the  ballots  at  an  election  were  for  a  person  not  eligible  to 
t]ie  office  under  the  constitution,  it  was  hdd  that  the  ballots  cast  for  such  in- 
eligible person  were  ineffectual,  and  that  the  person  receiving  the  greatest 
number  of  legal  votes,  though  not  a  minority  of  the  ballots,  was  duly  elect- 
ed, and  entitled  to  the  office. 

The  mayor  of  a  city,  under  the  general  law,  has  jurisdiction  as  a  judicial 
officer  throughout  the  county;  and  the  voters  of  the  county  are,  therefore, 
chargeable  with  notice  of  his  ineligibility,  under  the  constitution,  to  any 
office  other  than  a  judicial  one,  during  the  term  for  which  he  was  elected. 

A  writ  of  mandate  is  the  proper  remedy  against  a  clerk  for  refusing  to  ap- 
prove an  official  bond. 
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APPEAL  from  the  Marion  Court  of  Common  Pleas.  Monday, 
Hanna,  J. —  Ghdick  filed  his  complaint  and  affidavit, 
averring  the  same  facts  involved  in  the  case  of  Waldo  v. 
Wallace,  13  Ind.  R.  570;  and,  in  addition,  that  he,  Ovlick, 
received  all  the  votes  cast  at  said  election,  in  October, 
1858,  for  the  office  of  sheriff,  other  than  those  cast  for  said 
William  J.  Wallace;  that  on  the  29th  of  June,  1859,  the 
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MayTenn,  flrovemor  of  the  state  issued  to  him  a  commission,  &c.; 
^"^^'  and  that,  on  the  same  day,  he  took  and  subscribed  the  re- 
GuLicK  quisite  oath,  indorsed 'thereon,  and  executed,  together  with 
New.  sufficient  sureties,  the  bond  required  by  law,  &e.,  and  pre- 
sented the  said  bond  to  the  defendant,  as  clerk,  &c.,  to  be 
by  him  approved,  which  official  duty  he  refused  to  per- 
form; wherefore,  a  mandate  is  prayed,  &c. 

The  defendant  demurred  to  the  complaint,  because,  upon 
its  face,  it  shows  that  Wallace  was  performing  the  duties 
of  sheriff  de  Jacto^  under  color  of  law,  and,  therefore,  the 
writ  of  mandate  is  not  the  proper  remedy  to  determine 
the  title  to  the  office,  and  there  is  another  and  ample  rem- 
edy to  determine  that  question;  and  because  it  appears 
upon  the  face  of  said  complaiht  that  the  plaintiff  was  not 
duly  elected  to  the  office  of  sheriff  at  said  election. 

The  demurrer  was  sustained. 

The  demurrer  admits  the  truth  of  the  matters  set  forth 
in  the  complaint,  which  are  well  pleaded.  The  facts  set 
forth  bring  this  case  within  that  of  Waldo  v.  Wallace^  m- 
pra;  and  that  case,  therefore,  determines  the  first  question 
that  arises  in  this,  namely,  that  Wallace^  the  person  shown 
by  the  record  to  have  been  the  competitor  of  Gvlick,  was 
ineligible  to  the  office  of  sherifl'  at  the  date  of  the  elec- 
tion. 

The  demurrer  also  admits  that  the  complainant  received 
all  other  votes  cast  at  the  election,  except  those  received 
by  Wallace,  who  was  ineligible;  that  a  commission  had 
issued  to  him;  that  he  had  taken  the  oath,  &c.,  and  ten- 
dered a  sufficient  bond,  the  approval  of  which  was  refused 
by  the  defendant. 

The  simple  inquiry  presented  to  us  upon  the  record,  is, 
what  was  the  official  duty  of  New,  upon  this  state  of 
facts?  and  if  he  refused  to  discharge  that  duty,  what  is 
the  remedy  of  the  complainant? 

As  the  demurrer  concedes  that  Wallace  was  not  eligible 
to  be  elected  to  the  office  of  sheriff,  for  a  limited  time,  for 
the  reasons  given  in  the  record,  namely,  because  he  was 
prohibited  from  holding  any  office  under  the  state,  other 
than  a  judicial  office,  during  that  time,  by  the  constitu- 
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lion,  we  cannot  perceive  the  force  of  the  argument  ad-  May  Term, 
vanced  by  the  defendant  to  sustain  his  refusal  to  approve  •*'^^* 
the  bond  herein,  to-wit,  that  Wdllace  was  already  inducted  Gclick 
into  the  office,  and  acting  as  sherifT;  and,  theiefore,  be-  New. 
cause  he  was  and  is  wrongfully  exercising  the  duties  of 
the  office,  affords  a  sufficient  reason  for  the  refusal  of  the 
defendant  to  act.  This  reasoning  is  not  valid.  The  clerk 
is  a  mere  ministerial  officer;  and  in  respect  to  the  approval 
of  bonds,  which  it  is  made  his  duty  to  approve,  he  has  no 
discretion  other  than  to  determine  whether  the  security 
offered  is  sufficient.  Was  it  his  duty  to  approve  this? 
The  records,  of  which  he  is,  by  law,  the  keeper,  show  that 
but  two  candidates  were  voted  for  at  the  election  for 
sheriff.  The  record  in  this  case  shows  that  he  was  not 
only  constructively,  but  in  fact,  cognizant  of  that,  for  it 
contains  his  official  certificate  to  that  effect,  and  giving 
the  vote  of  each.  It  is  true,  that  his  records  also  show 
that  the  board  of  canvassers  had  certified  and  declared 
that  Wallace  was  elected;  but  this  certificate  is  not,  under 
the  circumstances  of  this  case,  any  shield  for  him  in  his 
refusal  to  act;  because  he  admits,  by  his  demurrer,  that 
Wallace^  the  person  therein  named,  is  totally  and  abso- 
lutely ineligible  to  the  office,  by  virtue  of  the  constitu- 
tional prohibition  already  adverted  to. 

Looking,  then,  to  the  powers  and  duties  of  a  clerk,  and 
to  this  case  as  presented  to  us  on  the  pleadings,  w^e  are  of 
opinion  that  such  a  prima  facie  right  to  the  office  was 
made,  as  entitled  the  complainant  to  the  privilege  of  filing 
his  bond,  and  such  as  made  it  the  duty  of  the  clerk  to  act 
officially  in  the  approval  thereof. 

In  this  view  of  the  case,  we  do  not  take  notice  of  the 
fact,  nor  stop  to  inquire  whether  it  was  the  duty  of  the 
clerk  to  take  notice,  that  the  highest  judicial  tribunal  in 
the  state  had  declared  the  ineligibility  of  Wallace.  The 
facts  upon  which  that  ineligibility  rests,  and  the  conclu- 
sion to  that  effect,  are  fully  stated  in  the  complaint;  and 
the  facts,  if  not  the  conclusion  deduced  therefrom  by  the 
pleader,  are  admitted  by  the  defendant,  by  his  demurrer, 
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May  Term,    to  be  true,  and  the  conclusion  appears  to  be  silently  con- 
^^^-      ceded  in  the  brief  of  the  appellee. 

GiTLicK  It  is  urged  by  the  appellee  that  the  action  of  the  board 

New.  of  canvassers  of  the  returns  of  the  election,  and  the  cer- 
tificate of  the  clerk  based  thereon,  are  the  only  basis  upon 
which  the  governor  can  act  in  issuing  a  commission,  and 
it  is  assumed  that  he  had  issued  one  commission  upon 
such  evidence,  to*wit,  to  WaUace^  and  that  he  had  thereby 
exhausted  his  power  in  that  behalf. 

In  Collins  v.  The  State,  8  Ind.  R.  344,  it  is,  in  effect,  de- 
cided by  this  Court  that  the  secretary  of  state  was  not 
concluded  by  the  action  of  the  governor  in  issuing  a  com- 
mission, but,  when  called  upon  to  approve  a  bond,  might 
determine  for  himself  whether  there  was  a  vacancy  to  be 
filled,  &c  The  reasoning  offered  in  support  of  that  deci- 
sion, would,  it  appears  to  us,  sustain  the  governor  in  de- 
termining, even  against  the  decision  of  a  board  of  can- 
vassers, as  to  whether  an  applicant  is  entitled  to  a  com- 
mission or  not,  where  the  objection  to  his  right  to  receive 
it  rests  upon  the  ground  that  a  constitutional  prohibition 
is  interposed.    ' 

As  to  the  second  branch  of  the  objection.  It  is  made 
the  duty  of  the  governor  to  issue  commission^  in  certain 
cases,  and  to  certain  officers.  The  sheriff  is  one  of  the 
officers  that  thus  receives  a  commission  upon  his  election; 
and  we  have  no  doubt  that  if  the  governor  should  ascer- 
tain that  he  had,  through  mistake  or  otherwise,  improperly 
issued  a  commission  to  one  person  to  fill  that  office,  when 
in  truth  it  ought  to  have  been  issued  to  another,  he  may 
correct  the  error  by  issuing  one  to  the  person  legally  enti- 
tled thereto. 

In  the  case  of  The  State  v.  Johnson,  17  Ark.  R. ,  an 

election  had  been  held  for  the  office  of  mayor,  &c.  John' 
son  received  the  certificate  of  election  from  the  board  of 
canvassers,  and  the  governor  of  the  state  commissioned 
him,  and  he  was  in  the  discharge  of  the  duties,  &c. 
Rogers,  his  opponent,  contested  the  election  before  the 
tribunal  provided  for  hearing,  &c.,  which  board  decided  in 
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his  favor;  and  upon  the  governor  being  properly  informed    May  Term, 
thereof,  he  also  issued  a  commission  to  him,  &c.     The       ^^^* 
Court  say:    "After  the  close  of  the  election,  Rogers  was,      Gulick 
to  all  intents  and  purposes,  mayor  de  jvre^  and  so  soon  as       Nbw. 
he  was  commissioned  by  the  governor,  and  proceeded  to 
act  thereunder,  he  became  mayor  de  facto^  and  the  com- 
mission, which  had  been  issued  to  appellee  by  the  gover- 
nor, became,  and  was  from  that  time,  virtually  destroyed, 
canceled,  and  superseded;  so  that  if  he  continued  to  act  as 
mayor  after  that  time,  he  was  a  naked  officer  de  facto^ 
without  the  commission  to  give  color  to  his  acts  as  such." 
The  Court  did  not  decide  in  that  case,  nor  do  we  decide 
in  this  case,  as  the  question  is  not  directly  before  us,  whe- 
ther the  acts  of  a  naked  officer  de  facto,  acting  without 
color  of  office,  are  merely  irregular,  or  whether  they  are 
not  absolutely  void. 

Whether  Chilick  is  shown  to  have  been  entitled  to  such 
commission,  remains  to  be  examined.  It  being  conceded 
that  the  votes  cast  for  Wallace  were  powerless  and  fruit- 
less, in  effecting  the  main  end  arrived  at,  that  is,  in  elect- 
ing him,  we  are  still  asked  to  decide  that  they  were  so  far 
effective  as  to  prevent  the  election  of  any  other  person; 
that  they  were,  so  far  as  affirmative  results  were  involvedi 
thrown  away,  but  that  negatively  they  were  operative. 
We  are  reminded  that  in  our  form  of  government,  the 
majority  should  rule,  and  that  if  the  course  indicated  is 
not  followed,  a  majority  of  the  voters  may  be  disfran- 
chised, their  voice  disregarded  and  their  rights  trampled 
under  foot,  and  the  choice  of  a  minority  listened  to.  True, 
by  the  constitution  and  laws  of  this  state,  the  voice  of  a 
majority  controls  our  elections;  but  that  voice  must  be 
constitutionally  and  legally  expressed.  Even  a  majority 
should  not  nullify  a  provision  of  the  constitution,  or  be 
permitted,  at  will,  to  disregard  the  law.  In  this  is  the 
strength  and  beauty  of  our  institutions.  Suppose  a  ma- 
jority should  persist  in  voting  for  a  man  totally  ineligible 
to  take  the  office  of  sheriff,  what  would  be  the  result? 
As  he  could  not  hold  the  office,  either  the  one  capable  of 
holding,  receiving  the  next  highest  vote,  would,  as  con*- 
Vol.  XIV.— 7 
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Mftjr  Term,  tended  by  the  appellant,  be  entitled  to  the  office,  or  there 
^^^'  would  be  a  vacancy,  as  insisted  by  the  appellee.  Suppose 
GuLicK  the  proceedings  should  result  in  creating  a  vacancy,  then 
Nkw.  it  would  remain,  greatly  to  the  detriment  of  public  and 
private  interests,  or  it  would,  under  the  statute,  have  to  be 
filled  by  the  action  and  choice  of,  perhaps,  two  men,  which 
might  be,  possibly,  in  direct  conflict  with  the  choice  of 
that  majority,  in  every  respect.  Then,  whilst  it  is  true 
that  the  votes  of  a  majority  should  rule,  the  tenable  ground 
appears  to  be  that  if  the  majority  should  vote  for  one 
wholly  incapable  of  taking  the  office,  having  notice  of 
such  incapacity,  or  should  perversely  refuse,  or  negligently 
fail,  to  express  their  choice,  those,  although  a  minority, 
who  should  legitimately  choose  one  eligible  to  the  posi- 
tion, should  be  heeded.  Suppose  that,  eight  years  ago,  at 
the  first  election  under  our  new  constitution,  when  nearly 
all  the  offices  in  the  state  were  to  be  filled,  a  majority  of 
the  voters  in  the  state,  and  in  the  several  districts  and 
counties,  had  voted  for  persons  wholly  ineligible  to  fill  the 
several  offices,  would  those  offices  have  thereby  remained 
vacant?  Could  that  majority,  by  persevering  in  that 
course,  have  continued  the  anarchy  that  might  have  re- 
sulted from  such  action?  Or,  rather,  is  it  not  the  true 
theory  that  those  who  act  in  accordance  with  the  consti- 
tution and  the  law,  should  control  even  a  majority  who 
may  fail  to  so  act?  Whether  the  same  reasoning  would 
hold  good  where  the  ineligibility  should  arise  out  of  some 
cause  other  than  a  constitutional  prohibition,  is  a  ques- 
tion we  are  not  now  called  upon  to  decide. 

We  are  aware  that,  as  to  the  question  herein  decided, 
there  are  authorities  apparently  contradictory,  and,  there- 
fore, we  have  attempted  to  look  at  Ihe  reason  of  that  class 
we  are  disposed  to  follow. 

But  had  the  voters  notice  of  the  ineligibility  of  Wallace? 
By  one  party  it  is  insisted  that  constiuctive  notice  is  suf- 
ficient; by  the  other,  that  it  must  be  actuaL  It  is  averred 
and  admitted  that,  by  virtue  of  his  election  as  mayor  of  the 
city  of  Indianapolis,  Wallace  had  assumed  to  discharge  the 
duties  of  that  station,  and  that  among  those  duties  was  the 
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right  to  hear,  &c,,  all  prosecutioDS,  under  the  laws  of  the   May  Term, 
state,  for  crimes  and  misdemeanors  committed  within  the       *™^* 
comity  of  Marian,     In  other  words,  that  in  the  capacity  in      Gumck 
which  he  then  acted,  the  jorisdiction  of  his  Court  was  co*       Nbw. 
extensive  with  the  said  county. 

The  statute  conferring  this  jurisdiction  was  a  public  act, 
of  which  all  citizens  of  the  county  were  bound  to  take 
notice.  Whether  others,  not  citizens,  should  be  chargeable 
with  such  notice,  we  need  not  decide.  It  is  true  the  act 
contained  a  proTision  by  which  the  common  council  might 
deprive  the  mayor  of  that  jurisdiction,  by  ordering  the  elec- 
tion of  a  city  judge.  Acts  1857,  p.  42,  §§  9, 18.  But  it  is 
averred  in  the  complaint  that  this  was  not  done;  and  it  is 
charged  that,  by  virtue  of  said  statute,  he  was  authorized 
to,  and  did,  take  upon  himself  and  exercise  the  duties  of 
said  office  of  judge  of  the  city  Court,  by  virtue  of  his  elec* 
tion  as  mayor. 

The  case  stands  thus:  A  general  law  conferred  such 
jurisdiction  upon  the  mayor  as  made  him  a  judicial  officer* 
This  jurisdiction  might  (at  certain  times,)  be,  by  order  of 
the  council,  conferred  upon  another.  As  before  stated,  citi- 
zens of  the  county  were  chargeable  with  notice  of  the  stat- 
ute. No  conflict  appears  between  the  mayor  and  any  other 
person  as  to  the  discharge  of  the  duties  arising  under  the 
statute.  He  was,  as  appears  by  the  pleadings,  a  judicial 
officer  in  law,  as  well  as  in  fact.  We  are  not,  then,  able 
to  perceive  any  sound  reason  why  the  voters  of  the  county 
were  not  chargeable  with  notice  of  these  facts.  They  were 
amenable  to  his  jurisdiction.  Subject  to  be  arraigned  be- 
fore him  and  punished  for  any  infraction  of  the  specified 
laws.  The  theory  is  that  every  man  is  bound  to  know  the 
law;  certainly  then,  every  voter,  at  least  within  his  juris- 
diction, was  bound  to  know  that  the  statute  gave  the  mayor 
certain  powers.  Courts  would  be  compelled  to  take  notice 
of  who  was  the  incumbent  of  the  office  of  mayor  daring 
the  time  he  discharged  judicial  functions  under  the  laws  of 
the  state,  and  we  are  not  able  to  see  any  good  reason  lead- 
ing to  the  conclasion  that  citizens,  within  the  jurisdiction 
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May  Term,    of  a  judicial  office,  are  not  also  chargeable  with  notice  of 
._..  „__!._  who  is  the  incumbent  of  that  office. 
GcLioR  We  are  of  opinion  that,  so  far  as  the  pleadings  in  this 

Nkw.  case  show,  the  voters  of  Marion  county  had  sufficient  notice 
of  the  fact  that  Wallace  had  been  elected  to  a  judicial  office, 
and  had  taken  upon  himself  the  duties  thereof,  the  term  of 
which  had  not  expired  at  the  time  an  attempt  was  made  to 
confer  upon  him  the  office  of  sheriff.  The  votes  then  given, 
or  attempted  to  be  cast  for  him,  for  that  office,  were  inef- 
fectual for  any  purpose.  They  had  no  more  effect,  in  a 
legal  point  of  view,  than  if  they  had  been  cast  for  a  dead 
man,  or  for  one  who  never  had  a  being. 

We  are  further  of  opinion  that  upon  the  face  of  the  plead- 
ings, for  the  reason  heretofore  given,  it  is  shown  that  the 
governor  had  authority  to  issue  the  commission  to  Cfulickj 
and  that  it  was  the  duty  of  the  clerk  to  approve  his  bond. 
We  have  treated  these  points  at  some  more  length  than  we 
otherwise  would  have  done,  because  of  the  decision  in 
ColHns  V.  T%e  State^  herein  cited,  in  which  it  was  held  that 
the  secretary  of  state  was  not  compelled  to  approve  a  bond 
in  a  case  where  a  commission  had  been  issued  without  au- 
thority.  We  have  therefore  looked  to  see  whether  there 
was  authority  justifying  the  issuing  of  this  commission. 

As  the  clerk  thus  failed  to  discharge  his  official  duty,  it 
only  remains  to  examine  whether  the  proper  remedy  has 
been  sought.  It  is  insisted  that  this  is  not  the  appropriate 
mode  of  bringing  before  the  Court  the  question  of  title  to 
the  office. 

The  statute  is  (2  R.  S.  p.  197),  that  «  Writs  of  mandate 
may  be  issued  to  any  inferior  tribunal,  corporation,  board, 
or  person,  to  compel  the  performance  of  an  act  which  ihe 
law  specially  enjoins;  or,  a  duty  resulting  from  an  office, 
iTust,  or  station."  Among  the  official  duties  of  a  clerk  is 
that  of  approving  (Acts  1857,  p.  19;  1  R.  S.  p.  166)  and 
filing  the  bond  of  a  sheriff.    2  R.  S.  p.  9. 

The  appellee,  as  clerk,  having  failed  in  the  discharge  of 
that  duty,  subjected  himself  to  be  proceeded  against  under 
this  statute;  and,  in  considering  whether  the  governor  had 
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authority  to  issue  the  commission  to  the  appellee,  and  May  Term, 

what  was  his  duty  and  liability  in  the  premises,  we  have,  ■^^^' 

as  before  intimated,  been  compelled,  necessarily,  to  inci-  Gumck 

dentally  discuss  and  decide  the  question  of  title  to  the  office  New. 
in  the  appellee,  Mr.  Chilick^  as  shown  by  the  record. 
The  demurrer  should  have  been  overruled. 

Perkins,  J. — Upon  the  decision  of  this  cause  below,  the 
Court  delivered  an  elaborate  opinion.  Fully  persuaded 
that  that  opinion  is  erroneous,  I  feel  impelled  by  the  re> 
spect  I  entertain  for  the  memory  of  its  author,  the  late 
Judge  Wallace,  and  the  reluctance  with  which  I  disagree 
to  his  judgment,  to  give  my  reasons  why  it  should  be  re- 
versed. 

Wallace  and  Ghilick  were  opposing  candidates  for  the 
office  of  sheriff  of  Marion  county,  Ltdiana.  Wallace  re» 
ceived  the  certificate  of  election  from  the  board  of  can- 
vassers, and  obtained  his  commission  from  the  governor. 

His  election  was  contested,  and  he  was  decided  ineligi- 
ble to  the  office.  Ovlick  then  obtained  a  sherifTs  commis- 
sion from  the  governor,  upon  a  certificate  that  he  received 
a  greater  number  of  votes  at  the  election  than  any  other 
candidate  except  Wallace.  He  tendered  his  bond  to  the 
derk,  &e.,  but  the  clerk  refused  to  act  in  the  premises, 
whereby  Gnlick  was  prevented  from  entering  upon  the 
discharge  of  the  duties  of  the  office  of  sheriffi 

QiUick  then  applied  to  the  Common  Pleas  for  a  manda- 
mus to  compel  the  clerk  to  act,  &c.  The  mandamus  was 
refused,  and  an  appeal  was  prosecuted  to  this  Court. 

The  ground  upon  which  the  Court  refused  the  manda- 
mus, was,  that  Oulick  was  not  elected  sheriff.  The  Court 
admitted  that  Wallace  was  not  sheriff,  because,  at  the  time 
he  was  voted  for  as  a  candidate  for  that  office,  the  term 
had  not  expired  for  which  he  had  been  elected  to  a  judi- 
cial office  under  the  laws  of  the  state  of  Indiana  ( Waldo 
V.  Wallace^  12  Ind.  R.  569),  which  fact  rendered  him,  at 
the  time  he  was  voted  for  for  sheriff,  ineligible  to  that 
office;  but  the  Court  held  that  the  legal  consequence  of 


102  CASES  IN  THE  SUPREME  COURT 

Msy  Tbtbi,   guch  ineligibility  of  Wallace  was,  not  the  election  of  6^ 

^^"*      Uck,  but  the  election  of  no  one,  the  election,  indeed,  of 

GvLioK      blank;  and  the  question  now  to  be  considered  and  decided 

Nbw.       IB,  was  the  Court  below  right  in  its  conclusion?  was  the 

election  a  failure,  or  was  Gulick  elected  sheriff? 

The  discussion  of  the  qnestion  may  be  by  way  of  stat- 
ing propositions: 

1.  Where,  at  an  election,  there  are  opposing  candidates 
for  an  office,  and  the  candidate  receiving  the  highest  num- 
ber of  votes  is  ineligible,  but  from  a  fact  or  cause  which 
the  voters  did  not  and  were  not  bound  to  know;  the  result 
is  a  failure,  and  gives  no  candidate  the  right  to  the  office, 
and  shouki  be  followed  by  another  election. 

Probable  examples,  under  this  proposition,  of  cases 
where  the  voters  might  not  have  knowledge,  viz.:  infancy 
of  candidate;  non-residency;  want  of  naturalization;  not 
of  male  sex;  not  of  requisite  degree  of  white  blood;  not 
in  existence.  This  last  was  the  fact  in  the  case  cited  from 
38  Maine  R.  app.  There,  a  portion  of  the  people,  by  mis- 
take, voted  for  a  person  not  in  being.  The  case  of  Hie 
State  V.  Swearifigefiy  12  Geo.  R.  23,  was  a  case  of  non* 
residency. 

2.  Where  the  voters  at  the  election  do  know,  or  are 
legally  bound  to  know,  so  that,  in  law,  they  are  held  to 
know,  of  the  ineligibility  of  a  candidate,  the  election  does 
not  result  in  a  failure;  but,  in  such  case,  the  eligible  can- 
didate receiving  the  highest  number  of  votes  is  legally 
elected,  and  entitled  to  the  office. 

Against  this  proposrtion  we  have  not  found  a  single 
authority.  Those  relied  on  as  such  by  the  Court  below, 
were  the  cases  in  38  Maine  R.  and  12  Gieo.  R.  supra,  and 
The  State  v.  Oiles,  1  Chand.  (Wis.)  R.  112. 

Of  the  case  in  Maine^  we  have  said  enough  above. 

Of  the  cases  in  Georgia  and  Wisconsiny  it  may  be  re- 
marked, that  neither  of  them  involved  the  point  now  un- 
der consideration,  and  what  is  said  upon  it  is  mere  dicta, 
and  neither  of  the  cases  cites  a  single  authority. 

The  point  involved  in  the  Georgia  case  was,  whether  a 
certain  corporate  town  in  that  state  could  elect  to  office  in 
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it  a  person  not  residing  within  the  corporate  limits,  and  it   May  Term, 
was  held  that  it  could.     This  closed  the  case.  looO. 


The  point  involved  in  the  Wisconsin  case  was  this.     Guuck 
The  constitution,  art.  6,  §  4,  provided  that  sheriiTs  should       Nbw. 
^be  ineligible  for  two  years  next  succeeding  the  termina-  ' 

tion  of  their  offices."  A  sheriff,  in  office  at  the  time  the 
constitution  was  adopted,  was  elected  his  own  successor 
under  the  constitution;  and  it  was  held  that  he  was  legally 
elected,  and  that  the  disability  imposed  by  the  constitu- 
tion related  only  to  elections  and  terms  held  under  the  con- 
stitution. The  decision  of  this  point  disposed  of  the  case, 
and  what  is  said  beyond  it,  as  in  the  Georgia  case,  is  not 
improperly,  but  still  is  very  loosely  and  carelessly  said,  and 
is  not  binding  as  authority. 

But  while  there  are  no  authorities  adverse  to  the  second 
proposition  above  laid  down,  there  is  a  cloud  of  them  vin- 
dicating its  correctness.  As  the  attention  of  the  Ck>urt 
below  does  not  appear  to  have  been  called  to  them,  we 
shall  here  indicate  where  they  may  be  found  and  exam- 
ined. 

Mr.  Grant,  a  late,  accurate  English  writer  on  Corpora- 
tions, at  p.  208,  says:  ^  As  has  been  stated^  a  disqualifica- 
tion patent  or  notorious,  at  once  causes  the  votes  given  for 
the  candidate  laboring  under  it  to  be  thrown  away;  the 
same  would  probably  be  held  to  be  the  case  where  the 
electors  had  the  means  of  knowledge  of  the  candidate's 
qualification,  or  the  contrary,  and  might  have  ascertained 
the  facts  if  they  had  pleaeed."  Numerous  cases  are  cited 
to  sustain  these  positions. 

Judge  CusHiNo,  in  his  American  work  on  the  Law  of 
Legislative  Assemblies,  at  pp.  66,  67,  lays  down  the  same 
doctrine  as  deducible  from  the  decided  cases. 

3.  Where  the  ineligibility  of  a  candidate  arises  from  his 
holding,  or  having  held,  a  public  office,  the  people  within 
the  jurisdiction  of  such  office,  are  held  in  law  to  know — 
are  chargeable  with  notice — of  such  ineligibility;  the  votes 
given  for  such  candidate  are  of  no  effect;  and  his  highest 
eligible  competitor  is  elected.  Grant  on  Ck)rp.,  supra^  p. 
im^r^BiddU  V.  WUlard,  10  Ind.  R.  62,  on  p.  68. 
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The  Court  below  fell  into  error  on  this  point  by  viewing 
WdUace  simply  in  the  character  of  mayor  of  Indianapolis. 
As  mayor,  he  was  simply  a  corporation  officer,, and,  per- 
haps, necessarily  known  as  such  only  within  the  city  limits. 
Bat  be  was  more  than  a  city  officer*  He  was  a  judicial 
officer,  a  judge  of  a  Court,  with  jurisdiction  coextensive 
with  the  county  limits,  created  to  administer  the  general 
laws  of  the  state  to  the  extent  of  his  jurisdiction.  In  this 
capacity  of  judge,  the  people  of  the  county  were  bound  to 
know  him,  and  were  bound  to  know  the  disability,  as  to 
the  right  to  hold  other  offices,  which  his  character  as  judge 
brought  upon  him  by  the  constitution  and  laws  of  the 
state. 

The  error  of  the  Court  below  was  as  if  a  man  were 
holding  the  offices  of  councilman  of  the  city,  and  repre- 
sentative in  the  state  legislature;  and  the  Court,  in  judg- 
ing of  the  question  of  eligibility  to  other  offices,  should 
look  at  him  simply  as  a  councilman,  ignoring  altogether 
his  legislative  office. 

Wallace^  then,  at  the  time  he  was  voted  for  for  sheriff, 
was  ineligible;  the  people  knew  it;  the  votes  cast  for  him 
were  thrown  away,  and  Chilick  was  elected,  and  has,  since 
the  election,  been  de  jure^  at  least,  sheriff  of  Marion  county. 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  Morrison^  K  B.  Taylor^  J*  E.  McDonald^  and  A.  L. 
Roachej  for  the  appellant 

L.  Barbour^  X  D.  Howland^  and  H.  O^Nealj  for  the  ap- 
pellee. 
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BowEN  and  Another  v,  Fisher. 


Mondatfy 
May  28. 


APPEAL  from  the  Shelby  Circuit  Court. 
Per  Curiam, — This  was  an  action  to  recover  money,  and 
to  enforce  a  vendor's  lien. 
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The  complaint  did  not  aver  that  the  defendants  were  May  Term, 
insolvent,  nor  that  there  was  no  personal  property,  nor  any       •'•°^^' 
equivalent  averment.  Uamar 

Denial.     TriaL    Judgment  for  plaintiff  for  the  amount  Dimmick. 
of  the  note,  and  that  the  same  was  a  lien  upon  the  land 
described,  and  order  for  its  sale. 

m 

The  only  question  in  the  case  is  as  to  whether  the  judg* 
ment,  declaring  the  lien  and  for  the  sale  of  the  land,  should 
have  been  rendered  in  the  absence  of  the  before-mentioned 
averments. 

On  the  authority  of  Scott  v.  Crawford^  12  Ind.  R.  411, 
the  judgment  for  the  money,  and  declaring  it  a  lien,  is 
affirmed.  The  order  directing  the  sale  of  the  specific  pro- 
perty, in  the  first  instance,  is  reversed  at  the  cost  of  the 
appellee. 

M.  M.  Rapy  for  the  appeUants. 

E.  H.  Davis  and  C.  Wright,  for  the  appellee. 


.  m  I 


Hamar  v.  Dimmick. 
APPEAL  from  the  Warren  Court  of  Common  Pleas.    -Mjwday, 

May  2S. 

Perkins,  J. — Dimmick  sold  a  wagon  to  JETamar,  to  be 
paid  for  by  the  delivery,  at  a  certain  time,  of  five  hundred 
and  fifty  bushels  of  corn.  This  suit  was  brought  to  re- 
cover for  an  alleged  failure  to  deliver  the  corn  agreed 
upon. 

Answer,  in  general  denial,  and  in  averment  of  a  deli- 
very of  all  the  corn  according  to  agreement. 

Trial;  judgment  for  plaintiff  for  15  dollars  and  costs. 

The  judgment  for  plaintiff  for  costs  was  right.  Pay* 
ment  in  specific  articles  could  be  proved  under  the  issues. 
Perk.  Pr.,  368. 

The  defendant  further  answered  that  he  tendered  sim- 
ply what  the  corn  to  be  delivered  was  worth,  and  no  more,    • 
after  he  had  failed  to  deliver  the  corn. 
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May  Term,        This  answer  was  bad     Ind.  Dig.,  p.  787,  §  17.     The 
^^^*      tender  should,  at  all  events,  have  included  interest  to  time 


Lauomrt    of  tender.     How.  (N.  Y.)  Code,  238.  ^ 
MoLbah.  Query,  are  not  general  denial  and  tender  inconsistent 

defenses?  How.  (N.  Y.)  Code,  p.  238.— Perk.  Pr.,  p.  226. 
Walker  says  they  are.  Am.  Law,  3d  ed.,  679.  See,  also, 
as  io  inconsistent  pleading,  generally,  Stepb.  PL,  273,  274, 
and  1  Chit.  PI.  660. 

And,  again,  has  the  code  prescribed  the  mode  in  which 
tender  must  be  made  to  bar  costs,  viz.,  by  an  offer  to  con- 
fess judgment?     Perk.  Pr.,  89. 

In  this  case,  the  plaintiff  recovered  one-third  more  than 
was  tendered;  hence,  the  tender  could  not  bar  costs. 

Per  Curiam* — The  judgment  is  affirmed  with  10  percent, 
damages  and  costs. 

B,  F.  Gregory,  J.  Harper,  and  J*  N.  Brown,  for  the  ap- 
pellant. 

R.  A.  Chandler,  for  the  appellee. 
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Monday, 
May  28. 

L  AUG  HER  Y    V.    McLeaN. 

In*  a  suit  npon  ft  promiBsory  note  given  for  the  pnrchase-monejr  of  land,  an 
answer  setting  np  a  failure  of  title,  without  showiog  breach  of  covenant  or 
fraad,  is  bad  on  demurrer. 

APPEAL  from  the  Wabash  Circuit  Court. 

WoRDEN,  J. — Complaint  by  the  appellee  against  the  ap- 
pellant upon  a  promissory  note. 

The  complaint  alleges  that  the  note  was  given  in  part 
consideration  for  the  sale  by  the  plaintiff  to  the  defendant 
of  a  certain  piece  of  land,  and  that  the  plaintiff  delivered 
immediate  possession  thereof  to  the  defendant,  &c.,  and 
the  plaintiff  claims  and  seeks  to  enforce  a  vendor's  lien  on 
the  land  for  the  amount  of  the  note. 

The  defendant  answered  by  a  general  denial.     He  also 
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filed  the  following  special  answer,  viz.:    "And  defendant,    MayTwm, 
for  answer  to  said  complaint,  alleges  that  said  note  was       ^^^*  _ 
given,  and  is  and  was,  without  any  consideration  what-    Lauohsbt 
ever,  in  this,  to-wit,  that  the  said  plaintiff  had  not,  at  the     MoLbait. 
time  of  the  making  of  the  alleged  conveyance  of  the  said 
premises  named  in  said  complaint,  nor  has  he  since  had, 
any  title  or  interest  therein;  and  that  in  and  by  said  con* 
veyance,  no  title  or  interest  therein  passed  to  said  defend- 
ants; wherefore,"  &c 

A  demurrer  was  sustained  to  the.special  paragraph,  and 
exception  was  taken. 

The  cause 'was  tried  by  the  Court,  and  resulted  in  a 
finding  for  the  plaintiff  The  defendant  moved  for  a  new 
trial,  but  no  written  reasons  appear  to  have  been  filed. 
The  motion  was  overruled  and  judgment  entered  on  the 
finding,  giving  the  plaintiff'  a  lien  on  the  land  mentioned 
for  the  payment  of  the  judgment. 

The  appellant  assigns  for  error  the  ruling  on  the  demur- 
rer; the  overruling  of  the  motion  for  a  new  trial;  and  the 
judgment  that  the  plaintiff  hold  a  lien  on  the  land,  &c. 

There  having  been  no  written  reasons  filed  for  a  new 
trial,  we  are  not  advised  upon  what  ground  it  was  asked, 
and  could  not  disturb  the  finding,  even  were  it  not  sus- 
tained  by  the  evidence. 

Objection  is  here  also  made  to  the  form  of  the  judg- 
ment as  to  the  manner  of  enforcing  the  lien.  If  any  ob- 
jection exist  in  this  respect,  it  should  have  been  made  in 
the  Court  below«  which  was  not  done.  No  question  in 
this  respect  having  been  made  in  the  Court  below,  it  is 
too  late  to  make  it  for  the  first  time  in  this  Court.  Manly 
V.  Hubbardj  9  Ind.  R.  230.— Wolcott  v.  Yeager^  11  u/.'84. 

This  brings  us  to  the  main  question  involved  in  the 
case,  viz.,  was  the  demurrer  to  the  special  paragraph  of 
the  answer  correctly  sustained? 

From  the  complaint  and  answer  together,  it  is  fairly  to 
be  inferred  that  the  plaintiff  had  made  a  conveyance,  pur-        ^ 
porting,  at  least,  to  convey  to  the  defendant  the  land  men- 
tioned.    It  is  not  directly  averred  in  the  complaint  that  a 
convevance  had  been  made,  but  the  answer  admits  the 
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IfAyTerm,    conveyance,  and  avers  that  no  title  passed  thereby,  the 

1860.  plaintiff  having  no  title  to  convey. 
l4Au«HBBT  The  deed  is  not  set  out,  nor  is  it  averred  in  the  answer 
McLbak.  that  it  contained  any  covenants  of  seizin,  right  to  convey, 
or  any  other  covenants  whatever.  K  the  deed  contained 
any  covenants  that  were  broken,  the  original  or  a  copy 
thereof  should  have  been  filed  as  the  foundation  of  the 
defense  (Code,  §  78),  and  there  should  have. been  such 
facts  averred  as  would  show  a  breach  of  the  covenants  re- 
lied upon.  It  is  not  necessary  for  us  here  to  determine 
whether  the  want  of  any  title  in  the  plaintiff,  would  be  a 
breach  of  the  covenant  of  seizin  and  right  to  convey,  as 
long  as  the  defendant  was  in  the  undisturbed  possession 
of  the  land;  as  no  covenants  are  set  out  or  relied  upon. 
V  For  aught  that  appears,  the  conveyance  was  a  mere  quit- 
claim, without  any  warranty  whatever;  and  in  such  case, 
in  the  absence  of  fraud,  a  want  or  failure  of  title  cannot 
be  set  up  in  bar  of  the  action  for  the  purchase-money. 

This  doctrine  is  very  clearly  stated  in  the  case  of  Bark' 
hamstead  v.  Case,  5  Conn.  R.  528.  A  bill  in  chancery  was 
filed  for  relief  against  a  promissory  note.  Hosmer,  C.  J., 
in  delivering  the  opinion  of  the  Court,  says:  '^  The  ground 
on  which  the  decree  in  this  case  was  rendered  by  the 
county  Court,  undoubtedly  was,  that  the  promissory  note 
to  Barkhamstead  was  totally  without  consideration,  by  rea- 
son of  the  non-existence  of  the  title  to  the  land  sold;  and, 
therefore,  that  the  note  was  fraudulent  and  void.  If  there 
was  no  fraud  and  no  covenant  to  secure  the  title,  the  pur- 
chaser has  no  remedy  for  his  money,  even  on  failure  of 
title,  either  at  law  or  in  equity.  Abbott  v.  Allen,  2  Johns. 
Ch.  519. —  Chesterman  v.  Gardner,  5  id.  29.  The  grantee 
of  land,  if  he  takes  no  covenants,  and  there  be  no  fraud 
in  the  sale,  has  assumed  on  himself  the  risk  of  title;  and 
any  security  given  by  him  for  the  purchase-money,  is  on  a 
legal  consideration.  The  bill  of  the  plaintiff  charged  no 
J  fraud,  without  which  allegation  fraud  was  not  in  issue; 
and  from  the  facts  exhibited  in  the  finding  of  the  Court, 
the  entire  case  seems  to  have  been,  that  Barkhamstead  be- 
lieved and  afiirmed  that  they  had  title,  when,  in  fact,  they 
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had  none,  and  Cas€<,  confiding  in  the  same,  purchased  the    May  Tenn, 
land  in  question,  and  gave  in  payment  the  note  now  in       •^^^^'  _ 
suit.     The  maxim  caveat  emptor  peculiarly  applies  in  this   Cabfbktor 
case.     The  defendant  in  error  should  have  taken  proper  Trr  Statk. 
covenants  to  guaranty  the  title.     In  a  matter  embracing 
neither  fraud  nor  covenant,  the  purchaser  acts  at  his  own 
risk,  and  voluntarily  foregoes  any  remedy,  if  the  title  should 
fail." 

No  fraud  is  charged  in  the  answer  in  the  case  at  bar, 
and  we  are  of  opinion  that  the  demurrer  to  it  was  cor- 
rtjctly  sustained. 

Per  Curiam, — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

J.  D.  Conner^ Kidd^  X  U.  PettU^  and  C  Cowgilly 

for  the  appellant. 

J,  M.  Washburn,  for  the  appellee. 


■   m 


Carpenter  v.  The  State. 

An  information  for  keeping  a  honse  for  gaming,  is  not  bad  for  not  giving  the 

names  of  the  personB  who  gambled. 
An  information  must  be  based  upon  an  affidavit  first  filed.    It  is  not  sufficient 

that  the  information  itself  is  yeiified. 

APPEAL  from  the  Steuben  Court  of  Common  Pleas.     Monday, 
Hanna,  J. — This  was  a  prosecution  for  keeping  a  house 

to  be  used  for  gaming.     Motion  to  quash  overruled;  trial 

and  conviction. 

It  is  urged  that  the  information  is  bad  for  two  reasons — 

1.  Because  it  does  not  give  the  names  of  the  persons 
who  gamed. 

This  was  not  necessary  under  the  peculiar  form  of  the 
information.  Sowle  v.  The  State,  11  Ind.  R.  493. —  Wine' 
miUer  v.  The  State,  id.  516. 

2.  There  was  no  affidavit,  other  than  a  general  one,  at- 
tached to  the  information,  verifying  the  truth  thereof.     Is 
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lf»jr  Term,   this  sufficient,  or  ought  an  affidavit,  separate  from  the  in* 
^^^^'      formation,  to  be  first  filed,  to  base  such  information  upon? 
M0RKI8OK    2  R.  S.  p.  364. 

The  Eatow       We  are  of  opinion  that,  looking  to  the  provisions  of  the 

^TOH  BaiiI^  whole  statute  upon  the  subject  of  prosecutions  by  infor- 

ROAD  Co.     mation,  it  was  intended  such  proceeding  should  be  based 

upon  an  affidavit  first  filed;  and  that  it  is  not,  therefore, 

sufficient  that  the  information  itself  is  merely  verified. 

The  charges  to  the  jury  are  complained  of;  but  the. view 
taken  of  the  points  above  noticed  renders  it  unnecessary 
to  pass  upon  those  charges. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, &C. 

A.  EUisoitj  for  the  appellant. 

J.  E,  McDqnaMf  Attorney  General,  for  the  state. 


Morrison  v.  The  Eaton  and  Hamilton  Railroad  Com- 
pany. 

A  clause  in  the  charter  of  a  corporation  antfaorizing  the  company  to  borrow 
money  '*on  such  terms  as  might  be  agreed  upon  between  the  parties/'  em- 
powers them  to  borrow  at  a  rate  of  interest  beyond  that  established  by  the 
general  law. 

^o«(^,  APPEAL  from  the  Wayne  Circuit  Court. 

Perkins,  J. — Robert  Morrison  sued  the  defendants  upon 
a  promissory  note  for  9,426  dollars,  dated  November  30, 
1854,  and  due  three  years  after  date,  with  12  per  cent,  in- 
terest. 

The  cause  was  submitted  to  the  Court  without  a  jury, 
and  ^'the  Court  found  for  the  plaintiff  the  principal  of 
said  note  alone,  and  refused  to  allow  any  interest  thereon, 
on  the  ground  that  the  note  was,  on  its  face,  usurious," 
and  rendered  judgment  accordingly. 

The  plaintiff  appealed,  and  alone  assigns  errors  in  this 
Court 
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The  only  one  relied  on  by  the  plaintifT  here  (and  no    MayTenn, 
cross-errors  are  assigned  by  the  defendant),  is  the  refusal       ^^^^' 
to  allow  interest  on  the  nole.  Mobbibow 

The  charter  of  the  corporation  that  negotiated  the  loan  Thb  Eatob 
was  a  special  one,  granted  in  1846,  and  authorized  the  bor-  ^J^^  jguvu^ 
rowing  of  money  "on  such  terms  as  might  be  agreed  upon     *^^^  ^• 
by  the  parties." 

And  the  question  is,  did  that  clause  of  the  charter  em- 
power the  company  to  borrow  money  at  a  rate  of  interest 
beyond  that  established  by  the  general  law  of  the  state? 

That  the  clause  was  inserted  in  the  charter  expressly  to 
enable  the  corporation  to  borrow  money  on  snch  higher 
rate  of  interest,  we  have  no  doubt;  and  if  it  failed  to  ac- 
complish that  end,  its  int^ertion  was  nugatory — powerless 
for  any  purpose  whatever;  for  as  to  all  other  terms  of  the 
contract  of  loan,  the  general  grant  of  power  to  borrow, 
perhaps,  indeed,  the  simple  creation  of  the  corporation, 
would  have  been  adequate.  See  Smead  v.  The  Indianajh 
oliSj  Sfc.<i  Railroad  Co^  11  Ind.  R.  104.  We  know  histori- 
cally that  at  the  time  the  charter  in  question  was  granted, 
money  could  not  be  obtained  by  such  corporations  at  6 
per  cent.,  the^legal  rate  of  interest;  and,  hence,  in  the  ap- 
plication for  charters,  special  powers  on  the  subject  were 
usually  sought.  They  were  sought  expressly  to  enable  the 
corporations  to  give  a  rate  of  interest  that  would  induce 
the  loan. 

And  the  rate  of  interest  of  a  loan  is  certainly  one  of  the 
roost  important  of  the  terms  upon  which  it  is  negotiated. 
It  is  embraced,  therefore,  by  the  strict  letter,  as  beyond 
doubt  it  is,  as  we  have  shown,  by  the  spirit,  of  the  provi- 
sion of  the  charter. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  ta  the  Court  below  to 
render  the  judgment  for  an  amount  covering  the  principal 
due,  with  interest  thereon  at  12  per  cent. 

J.  &  Newman  and  J.  P.  SiddaU,  for  the  appellant. 

O.  P.  Morton,  W.  A.  Sickle,  W.  P.  Benton,  and  J.  F. 
Kibbey,  for  the  appellees. 
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M»7  Term, 

1860. 


The  New  Albany  and  Salem  Railroad  Company  v. 


Thb  Nkw  Peterson. 

Albaxt,  &c., 
Railvo'd  Co. 

Phthraon.  ^'  ^^  owner  of  land  make  an  excavation  within  hlB  own  premises,  and  there- 
by drain  the  well  or  subterranean  spring  of  another,  it  is  damnum  absque 
injuria,  and  no  action  will  lie. 


Monday,  APPEAL  from  the  Tippecanoe  Circuit  Court 

WoRDEN,  J. —  Complaint  by  the  appellee  against  the 


U    Iff! 


company  for  an  injury  to  a  lot  belonging  to  the  plaint iif, 
IimJC)  causing  a  well  thereon  to  be  drained  by  the  construction 

181  280  of  the  defendants'  road.    Judgment  for  the  plaintiff  for 

50  dollars. 

The  cause  was  submitted  to  the  Court  on  the  following 
agreed  statement  of  facts:  "It  is  agreed  that  the  plaintiff 
is  the  owner  in  fee  of  the  lot  described,  &c.;  that  the  de- 
fendants, in  the  construction  of  their  road  under  their 
charter,  caused  the  said  well  mentioned  in  the  complaint 
to  be  drained,  dried  up,  and  the  water  diverted  therefrom, 
by  means  of  which  the  plaintiff  was  damaged  to  the 
amount  of  50  dollars.  It  is  admitted  that  the  railroad 
passes  near  to,  but  does  not  touch  the  real  estate  afore- 
said, nor  is  any  part  thereof  appropriated  for  the  use  of 
said  railroad.  It  is  further  agreed  that  said  damage  was 
caused  by  the  construction  of  said  railroad,  by  the  defend- 
ants, in  the  usual  and  proper  manner  of  construction  of 
such  roads,  and  before  the  commencement  or  pendency  of 
this  suit,  doing  no  unnecessary  damage:  the  draining  be- 
ing caused  by  cutting  off  the  underground  springs  or  foun- 
tain which  supplied  the  well,  in  excavating  for  the  road- 
bed of  their  railroad.  It  is  agreed  that  if  the  law  is  with 
the  plaintiff,  on  the  above  agreed  state  of  facts,  then  judg- 
ment is  to  be  rendered  for  the  plaintiff  for  said  sum  of  50 
dollars  and  costs;  but  if  the  law  is  for  the  defendants, 
then  judgment  shall  be  rendered  for  the  defendants." 

The  question  presented  by  the  above  facts  agreed  upon, 
is  somewhat  novel,  important,  and  interesting.  The  rights 
of  the  owners  of  the  soil  to  superficial  streams  of  water 
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mnning  thereon,  are,  by  our  law,  pretty  definitely  known    May  Term, 

and  understood.    The  elementary  books  abound  in  discus- z?___ 

sions  on  the  subject,  and  the  reports  contain  numerous    '^^  Nbw 
adjudications  upon  it.    But  the  same  is  not  the  case  in  Railbo'd  Co! 
reference  to  underground  watercourses,  and  the  rights  of   paTMnow. 
the  parties  in  reference  thereto.     The  renorts  are  meager 
of  decisions  in  respect  to  subterranean  streams,  and  the 
elementary  writers  throw  but  little  light  on  the  subject. 

But  in  Acton  v.  Bhtndell,  12  M.  and  W.  324,  the  subject 
underwent  a  full  examination.  The  action  was  brought 
by  the  plaintiff  to  recover  damages  for  a  disturbance  of 
his  right  to  the  water  of  certain  underground  springs, 
streams,  and  watercourses,  with  a  count  for  draining  off 
the  water  of  a  certain  spring  or  well.  The  defendants 
had  cut  off  and  diminished  the  supply  of  water  in  the 
well,  by  sinking  a  coal-pit  on  lands  belonging  to  one  of 
themselves.  It  was  held  that  the  plaintiff  could  not  re- 
cover. 

TiNDALL,  C.  J.,  in  delivering  the  opinion  of  the  Court, 
after  stating  the  case,  says:  ^'  The  question  argued  before 
us,  has  been,  in  substance,  this:  whether  the  right  to  the 
enjoyment  of  an  underground  spring,  or  of  a  well  supplied 
by  such  underground  spring,  is  governed  by  the  same  rule 
of  law,  as  that  which  applies  to,  and  regulates,  a  water- 
course flowing  on  the  surface."  After  stating  the  law 
in  reference  to  streams  running  upon  the  surface  of  the 
earth,  he  proceeds:  "  And  if  the  right  to  the  enjoyment  of 
underground  springs,  or  to  a  well  supplied  thereby,  is  to  be 
governed  by  the  same  law,  then,  undoubtedly,  the  defend- 
ants could  not  justify  the  sinking  of  the  coal-pits,  and  the 
directions  of  the  learned  judge  would  be  wrong.  But  we 
think,  on  considering  the  grounds  and  origin  of  the  law 
which  is  held  to  govern  running  streams,  the  consequences 
which  would  result  if  the  same  law  is  made  applicable  to 
springs  beneath  the  surface,  and,  lastly,  the  authorities  to 
be  found  in  the  books,  so  far  as  any  inference  can  be  drawn 
from  them  bearing  on  the  point  now  under  discussion,  that 
there  is  a  marked  and  substantial  difference  between  the 

Vol.  XIV. 
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May  Term,   two  cases,  and  that  they  are  not  to  be  iroverned  by  the 
loou.      game  rule  of  law." 


Turn  Nbw         The  Court,  after  having  discussed  at  length  the  reason 
Railbo'd  Co!  and  policy  of  the  law,  and  having  examined  the  civil  as 

PKTBuoir.  ^^^  ^^  ^^^  common*law  authorities,  conclude  their  opin- 
ion as  follows jj^t  is  scarcely  necessary  to  say  that  we 
intimate  no  opinion  whatever  as  to  what  might  be  the  rule 
of  law,  if  there  had  been  an  uninterrupted  use  of  the  right 
for  more  than  the  last  twenty  years;  but,  confining  our- 
selves strictly  to  the  facts  stated  in  the  bill  of  exceptions, 
we  think  the  present  case,  for  the  reasons  above  given,  is 
not  to  be  governed  by  the  law  which  applies  to  rivers  and 
flowing  streams,  but  it  rather  falls  within  that  principle 
which  gives  to  the  owner  of  the  soil  all  that  lies  beneath 
his  surface;  that  the  land  immediately  below  is  his  prop- 
erty, whether  it  is  solid  rock,  or  porous  ground,  or  venous 
earth,  or  part  soil  part  water;  that  the  person  who  owns 
the  surface  may  dig  therein,  and  apply  all  that  is  there 
found  to  his  own  purpose,  at  his  free  will  and  pleasure; 
and  that  if,  in  the  exercise  of  such  right,  he  intercepts  or 
drains  off  the  water  collected  from  underground  springs  in 
his  neighbor's  well,  this  inconvenience  to  his  neighbor  falls 
within  the  description  of  damnum  absque  injuria^  which 
cannot  become  the  ground  of  an  action^'^ 

The  case  of  Chaifield  v.  WUson^  reported  in  6  Am.  Law 
Reg.,  No.  9,  decided  by  the  Supreme  Court  oi' Vermont^ 
fully  recognizes  the  doctrine  of  the  above  case;  and  the 
cases  of  Routh  v.  Driscall^  20  Conn.  R.  583,  and  Chreenkaf 
V.  Francis^  18  Pick.  117,  are  cited  as  being  substantially  to 
the  same  effect. 

I     The  case  at  bar  and  the  one  above  cited  from  M.  and 
W.  seem  to  be  precisely  alike  in  principle. 

The  railroad  company,  for  the  purpose  of  constructing 
their  road,  had  the  same  right  to  excavate,  within  the  limits 
of  their  right  of  way,  that  a  private  individual  would  have 
to  dig  upon  his  land  for  any  purpose;  and  we  know  of  no 
statute  or  principle  which  would  hold  them  liable  for  an 
injury,  such  as  that  complained  of,  beyond  the  liability  of 
a  natural  person  for  a  like  injury. 
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On  the  above  authority,  we  are  of  opinion  that  upon    May  Term, 
the  facts  agreed  upon,  the  appellee  is  not  entitled  to  reco-       -'•°^^' 
ver,  and  that  the  judgment  below  must  be  reversed,  BiARTiwDAiB 

Per  Cbrtam.— The  judgment  is  reversed  with  costs.      Pkicb. 
Cause  remanded,  &c. 

H.  W.  Chase  and  X  A.  Wibtachy  for  the  appellants. 

IL  C.  Oregory^  for  the  appellee. 


Martindale  and  Others  v.  Price. 

If  the  pUdntiff  fail  to  reply  to  a  paragraph  of  the  answer  which  would  bar  a 
recovery,  the  defendant  has  a  right  to  judgment  on  the  pleadings ;  hot  if  he 
fiiil  to  assert  that  right  in  the  lower  Conrt  by  a  proper  motion,  he  cAnnot  be 
allowed  to  avail  himself  in  the  Supreme  Conrt  of  the  facts  admitted  by  the 
pleadings.  % 

The  transfer  of  a  lease  by  assignment  may  be  by  a  separate  instrument,  and 
such  instrument,  being  a  transfer  of  an  interest  in  land,  may  be  properly  re- 
corded; but  it  will  not  operate  as  constructive  notice  to  a  subsequent  pur- 
chaser, if  it  fail  to  describe  the  premises,  and  define  the  term,  or  to  contain 
language  of  description  by  which  the  original  lease  can  be  recognized  as  the 
thing  transferred. 

APPEAL  from  the  Franklin  Circuit  Court.  M<mday, 

Davison,  J- — This  was  an  action  to  recover  a  tract  of 
land  in  Franklin  county.  The  appellee  was  the  plaintiff, 
and  William  Gordon^  Peter  Woods^  and  Amos  Martindale^ 
the  defendants. 

The  complaint  alleges  these  facts:  Crordony  being  the 
pwner  of  the  land  in  dispute,  executed,  acknowledged,  and 
delivered  to  one  William  P.  Montague^  a  bond  and  lease, 
which  was,  on  the  11th  of  September y  18d6,  duly  recorded 
in  the  recorder's  office  of  said  county.  By  the  instrument 
thus  executed,  &c,  Gordon  leased  the  land  to  Montague 
for  ten  years,  at  the  yearly  rent  of  25  doUars,  binding  him- 
self, if  Montague  should  pay  350  dollars  at  any  time  dur« 
ing  the  term,  to  convey  the  land.  Montague  took  posses- 
sion of  the  leased  premises,  and  built  thereon  a  tanyard, 
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May  Term,  dwelling-house,  and  outhouses,  worth  400  dollars.  On 
^^Q'  the  25th  of  September,  1857,  Montague^  by  a  written  in- 
Martiwdam  strument  attached  to  a  copy  of  the  lease  and  bond,  con- 
Prxcb.  veyed  and  transferred  to  the  plaintiff  all  his  (Montague^s) 
interest  in  the  tanyard  and  premises,  which  written  instru- 
ment was,  on  the  30th  of  that  month,  duly  recorded,  Sec. 
Woods,  on  the  6th  of  November,  1857,  induced  Moniagve 
to  assign  to  him  the  original  lease  and  bond;  and  on  the 
1st  of  February,  1858,  Woods  assigned  the  same  to  Martifir 
dale.  This  second  assignment  was  not  recorded.  Woods 
and  Martindale,  on  the  5th  of  February,  prevailed  upon 
Gordon  to  convey  the  land  to  the  latter  by  deed  in  fee 
simple,  and  the  three,  Woods,  Martindale,  and  Gordon,  had 
due  notice  of  assignment  to  the  plaintiff,  and  fraudulently 
combined  to  cheat  him  out  of  his  title.  The  relief  prayed 
is,  that  the  deed  to  Martindale,  and  also  the  assignment  to 
him,  be  annulled,  and  that  the  plaintiff  recover  posses- 
sion, &c. 

Defendants'  answer  contains  three  paragraphs — 

1.  They  deny  all  the  allegations  in  the  complaint,  except 
the  several  assignments  to  Woods  and  Martindale,  and  the 
deed  to  the  latter. 

2.  They  set  up  the  execution  of  the  bond  and  lease  to 
Montague,  and  aver  that  he  employed  Woods  to  erect  on 
the  leased  premises  a  tanyard,  dwelling-house,  and  out- 
buildings; that  Woods  famished  the  materials  and  made 
the  improvements,  and,  in  addition,  supplied  Montague 
with  various  sums  of  money,  and  thus  he  became  indebted 
to  him  1,500  dollars;  that  in  order  to  discharge  this  indebt- 
edness, Montague  transferred  the  bond  and  lease  to  Woods, 
who  had  no  knowledge  of  any  transfer  of  the  same  to  the 
plaintiff;  and  that  Woods,  on  the  1st  of  February,  1868, 
transferred  all  his  interest  in  the  bond  and  lease,  and  in 
the  premises,  to  Martindale,  who  paid  to  Gordon  the  360 . 
dollars  specified  in  the  bond,  and  received  from  him  a  con- 
veyance in  fee  simple.  It  is  averred  that  these  transac- 
tions were  bona  fide. 

3.  That  the  assignment  of  the  bond  and  lease  made 
upon  a  copy  of  the  same,  as  set  up  in  the  complaint,  was 
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intended  by  the  plaintiff,  when  he  procured  it,  to  defraud    M*y  Term, 
Woods^  who  had  made  the  improvements,  and  to  cheat       •^°"^' 
him  out  of  the  money,  means,  and  labor  which  he  had  ex-  Mabtikdale 
pended  thereon;  and  that  the  assignment  was  only  made      Pricb. 
as  collateral  security  for  a  pretended  claim  of  250  dollars, 
set  up  by  the  plaintiff  against  Montague^  which  claim  has 
been  fully  paid. 

Demurrer  to  the'  second  paragraph  of  the  answer  bus* 
tained.     To  the  third  there  was  no  reply. 

Verdict  for  the  plaintiff,  upon  which  the  Court,  having 
refused  a  new  trial,  rendered  judgment,  &c. 

The  record  contains  the  evidence.  It  consists  of  the 
bond  and  lease,  of  the  various  assignments  on  these  in- 
struments as  set  forth  in  the  pleadings,  and  of  the  deed 
firom  Chrdon  to  Martindale. 

But  the  appellants  contend  that  the  facts  aUeged  in  the 
third  paragraph  of  the  answer  were  an  effective  bar  to  the 
action,  and  having  passed  without  a  reply,  they  stood  ad- 
mitted upon  the  record,.and,  consequently,  no  valid  judg- 
ment could  be  rendered  against  the  defendants. 

The  code  says  that  when  the  answer  contains  allega- 
tions of  new  matter,  the  plaintiff  may  reply;  but  when  he 
fails  to  reply,  and  the  new  matter  set  up  in  the  answer,  if 
material,  stands  uncontroverted,  it  shall,  for  the  purposes 
of  the  action,  be  taken  as  true.  2  R.  S.  pp.  42,  44,  §§  67, 
74. 

In  Mc  Cariy  v.  Roberts^  8  Ind.  R.  150,  it  was  held  that 
the  new  matter  constituting  a  defense  under  the  code, 
means  some  fact  which  the  plaintiff  is  not  bound  to  prove, 
in  the  first  instance,  to  establish  his  cause  of  action,  and 
which  goes  in  avoidance  or  discharge  of  the  cause  of  ac- 
tion alleged  in  the  complaint.  Norman  v.  Norman^  11  Ind. 
R.  288. — Stoddard  v.  The  Annual  Conference^  i^c,  12  Barb. 
573. 

As  has  been  seen,  the  third  paragraph  alleges,  substan- 
tially, that  the  assignment  of  the  lease  to  the  plaintiff  was 
procured  by  him  with  intent  to  cheat  and  defraud  Woods 
out  of  his  money  and  labor  expended  in  improving  the 
leasehold  premises,  and  was  made  by  Montague  as  collate- 
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May  Tenn,    ral  security  for  a  debt  of  250  dollais,  which  had  be€n  paid, 

^°^'      &c.    ^ow  these  are  allegations  of  new  matter,  and  they 

Mabtihi>alb  are  material,  because,  if  they  are  true  (and  in  the  absence 

Price.       of  a  reply  they  must  be  conceded  to  be  so),  the  plaintiff 

has  no  available  title  to  the  premises. 

But  the  appellee  insists  that  error,  upon  the  admission 
of  the  facts  stated  in  the  third  paragraph,  is  not  assign- 
able in  this  Court,  because  no  such  errOr  was  pointed  out 
to  the  Circuit  Court. 

The  plaintiff  having  failed  to  reply  to  this  paragraph, 
which  was  a  bar  to  his  recovery,  in  effect  admitted  that 
he  had  no  cause  of  action,  and  the  statutory  rule  is,  that 
where,  upon  the  statements  in  the  pleadings,  one  party  is 
entitled  by  law  to  a  judgment  in  his  favor,  judgment  shaU 
be  so  rendered  by  the  Court,  though  a  verdict  has  been 
found  against  such  party.    2  R.  S.  p.  121,  §  372. 

Thus  it  will  be  seen  that  the  defendants  had  a  right  to 
a  judgment  on  the  pleadings;  but  having  failed,  in  the 
lower  Court,  to  assert  that  right,  the  inquiry  arises,  can 
they  assert  it  in  this  Court? 

We  have  often  decided  that  causes  should  not  be  re- 
versed on  questions  never  raised  in  the  Court  below.  5 
Ind.  R.  300.— 8  id.  96^—9  id.  421.— 10  id.  6.  There  may 
be  an  exception  to  this  rule,  viz.,  where  the  tecord  on  its 
face  shows  that  the  lower  Court  had  no  jurisdiction  of  the 
cause  or  the  parties.  But  we  perceive  no  reason  why  it 
should  not  be  applied  in  the  case  before  us.  Under  the 
enactment  which  we  have  quoted,  the  defendants  could 
have  moved  in  arrest  of  judgment,  or  for  a  judgment  non 
obstante  veredicto.  But  having  omitted  to  make  either 
motion  in  the  Circuit  Court,  they  cannot  be  allowed  to 
avail  themselves  in  this  Court  of  the  facts  admitted  by  the 
^         pleadings.     WiUey  v.  Strickland^  8  Ind.  R.  453. 

Ajs  we  have  seen,  the  complaint  avers  notice  to  Woods, 
Gordon,  and  Martindale,  of  the  assignment  to  the  plaintiff. 
This  the  answer  denies,  and  there  being  no  evidence  tend- 
ing to  prove  actual  notice,  the  plaintiff,  in  support  of  the 
affirmative  of  that  issue,  relies  upon  the  registry  of  the 
assignment  to  him  by  Montague  as  constructive  notice. 
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That  aBsignmenty  as  has  been  seen,  was  by  a  written  in-    M*y  Term, 
strument  attached  to  a  copy  of  the  lease.    The  instmment       ^^^' 
was  recorded  September  30, 1857,  and  the  record  of  it,  as  Martikdalb 
given  in  evidence,  reads  thus:  Pricb. 

^  Know  all  men  that  I,  the  within  William  P.  Montague^ 
the  lessor,  for  the  consideration  of  275  dollars  to  me  in 
hand  paid  by  Nathaniel  Price^  have  granted,  assigned,  and 
set  over,  and  by  these  presents  do  grant,  assign,  and  set 
over  to  said  JFVtce,  the  within  indenture  of  lease,  and  all 
the  leasehold  estate  thereby  demised,  with  the  appurte- 
nances, and  also  all  my  estate,  right,  title,  and  term  of 
years  yet  to  come,  of,  in,  and  to  the  same,  to  have  and  to 
hold  the  said  messuage,  unto  the  said  Price^  for  the  time 
yet  to  come  in  said  lease,  under  the  yearly  rents  and  cove- 
nants within  reserved  and  contained,  on  my  part  to  be 
done,  kept,  and  performed.  In  witness  whereof,  I  have 
hereunto  set  my  hand  and  s^al,  this  25th  of  September^ 
1857.  WiUiam  P.  Montague:' 

It  may  be  noted  that  the  copy  of  the  lease  to  which 
this  instrument  of  assignment  was  attached,  never  was 
recorded;  but  the  instrument  alone  was  on  the  record 
when  the  original  lease  was  assigned  to  Woods.  Hence, 
the  inquiry  arises,  wcm  the  assignment,  so  on  record,  con- 
structive notice  to  him?  If  it  was  not,  then  he  was,  in 
view  of  the  case  made  by  the  record,  a  purchaser  for  a  val- 
uable consideration  without  notice,  and  the  issue  should 
have  been  found  for  the  defendants;  because,  as  we  have 
seen,  there  was  no  evidence  tending  to  prove  actual  notice. 
No  doubt  the  transfer  of  a  lease  by  assignment  may  be 
by  a  separate  instrument;  and  such  assignment  being  a 
transfer  of  an  interest  in  lands,  is  a  thing  proper  to  be  re- 
corded. 

But  it  is  said  that  the  registry  of  this  assignment  did 
not  operate  as  notice,  because  it  does  not  describe  the 
leased  premises,  or  define  the  term,  nor  does  it  use  lan- 
guage of  description  by  which  the  original  lease  can  be 
recognized  as  the  thing  transferred.  We  are  inclined  to 
the  opinion  that  this  position  is  correct.  A  recorded  in- 
strument, in  order  that  it  may  operate  as  constructive 
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May  Term,    notice,  should  itself  describe  with  certainty  the  subject- 

_j^!!il__  matter  to  which  it  relates,  or  it  should  refer  to  another  re- 

J0NE8  corded  instrument  in  which  such  certain  description  may 
Th«  State,  be  found.  Here,  the  assignment  simply  refers  to  the  copy 
of  a  lease;  but  does  not  say  whether  the  original  from 
which  that  copy  was  made,  was  or  was  not  recorded;  and 
it  seems  to  us  that  Woods,  had  he  searched  the  records,  at 
any  time,  prior  to  his  purchase,  could  not  have  discovered 
that  the  leasehold  which  he  proposed  to  buy,  had  been 
sold  to  any  one. 

We  are  of  opinion  that  the  record  in  question  is  not 
operative  as  constructive  notice,  and  the  result  is,  the  aver- 
ment in  the  complaint  of  notice  to  the  defendants,  is  not 
sustained  bv  the  evidence.  It  follows  that  the  verdict  was 
erroneous,  and  a  new  trial  should  have  been  granted. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
L.  Barbour  and  J.  JD.  Howland,  for  the  appellants. 
G.  H.  HoUandj  for  the  appellee. 


Jones  v.  The  State. 

The  ooncealmcnt  of  "the  fact  of  the  crime"  'which  suspends  the  operation  of 
the  statute  of  limitation,  must  be  a  concealment  of  the  fact  that  a  crime 
has  been  committed,  unconnected  with  the  fiict  that  tfaie  accused  was  tiie  pei> 
petrator. 

Such  concealment  must  be  the  result  of  positive  acts  done  by  the  accused, 
and  calculated  to  prevent  a  discovery  that  the  offense  has  been  committed. 

And  the  indictment  must  specifically  charge  such  acts  of  concealment. 

Monday,  APPEAL  from  the  BarthoUrmew  Circuit  Court 

Davison,  J. — This  was  a  prosecution  for  grand  larceny, 
commenced  April  19, 1859. 

The  indictment  charges  that  the  defendant,  on  the  3d  of 
September,  1856,  at  the  county  of  Bartholomew,  one  mare, 
of  the  value  of  150  dollars,  of  the  personal  property  of 
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Oeorge  TT.  Mounts^  then  and  there  being  found,  feloni-    May  Term, 
ously  did  steal,  take,  lead,  drive,  and  ride  away.    And  fur-       •'^^^' 
ther,  that  the  defendant,  from  the  said  3d  of  September^       Jones 
1856,  till  the  1st  of  Janucury^  1859,  did  conceal  the  fact  of  The  State. 
the  larceny  aforesaid. 

The  defendant  moved  to  quash  the  indictment;  but  the 
motion  was  overruled,  and  he  excepted. 

As  has  been  seen,  this  prosecution  was  commenced 
April  19,  1859,  more  than  two  years  after  the  larceny  is 
alleged  to  have  been  committed.  The  indictment  was, 
therefore,  barred  by  the  statute  of  limitations,  unless  the 
averment  that  defendant  concealed  the  fact  of  the  crime 
is  effective  to  prevent  such  a  result. 

Section  13  of  the  statute  to  which  we  have  referred, 
provides  thus:  ^'If  any  person  who  has  committed  an 
offense  is  absent  from  the  state,  or  so  conceals  himself 
that  process  cannot  be  served  upon  him,  or  conceals  the 
fact  of  the  crime,  the  time  of  absence  or  concealment  is 
not  to  be  included  in  computing  the  period  of  limitation." 
2  R.  S.  p.  363,  §  13. 

As  we  construe  this  provision,  the  words  "conceals  the 
fact  of  the  crime,"  must  be  held  to  mean  the  concealment 
of  the  fact  that  a  crime  had  been  committed,  unconnected 
with  the  fact  that  the  accused  was  the  guilty  perpetrator; 
and  further,  the  enactment  evidently  intends  that  the  con- 
cealment of  the  fact  of  the  crime  must  be  the  result  of 
positive  acts  done  by  the  accused,  and  calculated  to  pre- 
vent a  discovery  of  the  fact  of  the  commission  of  the 
oSense  of  which  he  stands  charged. 

This  exposition  being  correct,  and  we  think  it  is,  the  in- 
quiry arises,  is  the  averment,  simply  that  the  defendant 
"did  conceal  the  fact  of  the  larceny,"  sufficient,  without 
alleging  any  specific  act  done  or  means  used  by  him  to 
produce  such  concealment? 

In  Bowles  v.  The  State^  13  Ind.  R.  427,  the  charge  was, 
that  Bowles^  having  unlawfully  brought  a  negro  woman 
named  Polin  into  this  state,  did  unlawfully  encourage  her 
to  remain  in  the  state,  contrary,  &c.  Held^  that  the  charge 
of  encouragement,  though  it  follows  the  statute,  is  too 
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Ex  Parte 
DuvH. 


May  Term,  vague.  The  particular  acts  of  encouragement  should  have 
^^^'  been  stated.  This  decision,  it  is  true,  relates  to  the  par- 
ticular acts  which  constitute  the  offense;  still  the  principle 
upon  which  that  case  was  decided  may  well  apply  to  the 
point  under  consideration ;  because  it  seems  equally  essen- 
tial that  the  positive  acts  which  constitute  the  conceal- 
ment of  the  fact  of  the  crime  should  be  stated.  Unless 
the  state,  by  her  pleading,  apprises  the  accused  of  the  acts 
of  concealment  upon  which  she  intends  to  rely,  he  may 
not  be  prepared  to  resist  the  effort  to  deprive  him  of  his 
right  to  set  up  the  statute  of  limitations  in  bar  of  the 
prosecution. 

We  are  unanimously  of  opinion  that  the  motion  to 
quash  should  have  prevailed. 

The  defendant  having  pleaded  not  guilty,  the  cause  was 
submitted  to  a  jury,  who  found  for  the  state;  and  the 
Court,  having  refused  a  new  trial,  rendered  judgment,  &c. 
For  the  error  in  its  refusal  to  quash  the  indictment,  this 
judgment  must  be  reversed. 

Per  Curiam, — The  judgment  is  reversed.  Cause  re- 
manded, &c. 

F.  T.  Hard,  for  the  appellant. 

J,  E.  McDonaldj  Attorney  General,  for  the  state. 


Ez  Parte  Dunn. 


Tueadayy 
May  29. 


APPEAL  from  the  Elkhart  Circuit  Court. 

Per  Curiam. — Jam£S  Dunn  applied  to  the  board  of  county 
commissioners  for  license  to  retail  spirituous  liquors.  He 
proved  his  moral  character,  &c,  and  offered  a  compliance 
with  the  requisitions  of  the  law.  License  was  denied  him. 
He  appealed  to  the  Circuit  Court.  The  appeal  was  dis- 
missed, on  the  ground  that  the  case  was  not  appealable. 

Under  the  law,  if  Dunn  showed  himself  to  fall  within 
the  class  of  those  entitled  by  its  provisions  to  license,  and 
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license  was  denied  him,  he  was  cut  off,  by  the  action  of   ^^7  Term. 
the  commissionerB,  from  the  exercise  of  a  legal  right,  in-       ^^^^' 
volving  a  pecuniary  interest.     Such  decision  was  a  legal    Drapbrt 
grievance  to  him,  and,  under  the  general  statute,  entitled  Thb  State. 
him  to  an  appeal 

The  judgment  is  reversed.     Cause  remanded,  &c. 

IL  Kilbaume^  for  the  appellant 


.  •♦^ » 


Drapert  v.  The  State. 

Under  the  present  liqnor  law,  a  remonstrant  against  the  issning  of  license  to 
retail,  cannot  appeal  from  the  decision  of  the  county  board  as  to  the  fitness 
of  tiie  applicant.    The  general  act  (1  R.  8.  p.  229)  does  not  apply. 

APPEAL  from  the  Wayne  Court  of  Common  Pleas.      T^^* 

May  29. 

Perkins,  J. — Paul  Drapert^  of  the  city  of  Richmond^  In^ 
dtanoj  applied  to  the  commissioners  of  Wayne  county,  at 
one  of  their  regular  sessions,  for  a  license  to  retail  spiritu- 
ous liquors  on  a  certain  lot,  upon  a  certain  street,  in  said 
city.     He  proved  publication  of  notice. 

One  Edwin  M.  Cook  availed  himself  of  the  privilege, 
allowed  by  statute  to  any  and  every  citizen  of  the  town- 
ship, to  remonstmte  against  granting  license  to  Paul,  be- 
cause of  his  unfitness  to  conduct  the  business  of  retailing; 
but  the  board  of  commissioners,  being  satisfied  that  Paul 
had  the  moral  fitness  required  by  the  statute,  granted  the 
license.  Paul  filed  his  bond  with  the  auditor,  which  was 
approved;  and  further,  he  promptly  complied,  on  being 
'^requested  to  pay  to  the  treasurer  of  said  county  50  dol- 
lars, as  a  fee  for  license  for  one  year,  to  be  applied  and  ex- 
pended for  common  school  purposes;"  took  the  treasurer's 
receipt  therefor,  and  filed  the  same  with  the  auditor,  toge- 
ther with  the  order  of  the  board  granting  the  license,  and 
upon  them  demanded  the  license;  but  the  auditor,  in  re- 
sponse to  the  demand,  informed  Paul  that  the  remonstrant. 
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May  Term,    Cook^  had  filed  with  him  an  appeal-bond  in  the  cause,  and 
•*^^^*      that  he  should,  therefore,  not  comply  with  the  demand  for 
Drapbbt     license. 

The  State.  Paul  went  home  and  commenced  retailing;  whereupon 
John  H.  Poppj  Esq.,  the  district  attorney,  commenced  pop- 
ping at  him  writs  upon  informations  filed,  charging  him 
with  violations  of  law.  Paul  defended  on  the  ground  that 
no  such  appeal  lay  in  the  case;  and,  hence,  that  that  at- 
tempted to  be  taken,  did  not  suspend  his  right  to  retail 
under  the  order  of  the  board;  and,  on  this  point,  we  con- 
cur in  opinion  with  him. 

The  Uquor  act  requiring  the  license,  does  no^  provide  for 
an  appeal;  and  we  do  not  think  the  general  provision  in 
1  R.  S.  p.  229,  allowing  appeals  from  decisions  of  county 
boards  to  any  person  aggrieved,  applies  to  the  case.  We 
think  that  section  allows  appeals  only  to  parties  having  a 
pecuniary  or  other  interest,  beyond  a  mere  moral  one. 
So  of  the  provisions  allowing  appeals  in  cases  of  high- 
ways. 1  R.  S.  pp.  312,  314.  Such  have  been  the  cases  in 
which  appeals  have  been  allowed  under  similar  statutes. 
Ind.  Dig.,  p.  120.  Private  property  is  taken  for  highways; 
they  belong  to  the  public,  and  involve  taxation  of  all  the 
.  citizens.  In  cases  of  contested  elections,  appeals  are  al- 
lowed. In  these,  legal  and  constitutional  rights  are  in- 
volved, and  appeal  is  specially  authorized,  not  claimed  un- 
der the  general  statute.  1  R.  S.  p.  272.  But  the  appeal 
in  these  cases  must  be  taken  in  ten  days.    Ibid. 

Under  the  liquor  law,  the  retailing  of  spirituous  liquor 
is  made  legal.  The  traffic  is  sanctioned  by  the  state;  the 
commissioners  have  only  to  determine  upon  the  question 
of  compliance,  by  those  proposing  to  engage  in  it,  with 
conditions  precedent.  In  this  question,  it  cannot  be  said 
that  citizens  generally  have,  in  the  legal  sense  of  the  term, 
a  pecuniary  interest,  or  one  where  a  personal  political  right 
can  be  affected.  These  interests  are  in  the  great  question 
of  traffic  or  no  traffic  at  all,  in  the  article;  not  in  the  ques- 
tion of  the  particular  individuals  who  shall  carry  on  the 
traffic.  Ab  a  cautionary  measure,  any  person  has  a  right 
to  remonstrate  against  the  moral  character  of  an  applicant 
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for  license.     This  is  for  the  purpose  of  prodncing,  on  the    May  Tcnn, 

part  of  the  board,  a  closer  scrutiny  into  the  character  of  __}^z^ 

the  applicant;  not  to  raise  an  issue,  as  in  a  civil  cause,  be-     Dkapekt 
tween  the  applicant  and  remonstrant,  involving  a  jury  The  State. 
trial,  &c.     It  would  seem  that  the  granting  of  license  is  a 
ministerial  act.     See  The  Boards  ^c.  v.  SpUler^  13  Ind.  R. 
235. 

Again :  It  is  manifest  from  the  provisions  and  object  of 
the  statute  that  no  appeal  was  contemplated  in  favor  of 
persons  having  merely  a  social  or  moral  interest  in  the 
subject. 

The  commissioners  order  the  license  upon  bond  filed 
and  50  doUars  paid.  It  is  imperatively  made  the  duty  of 
the  auditor  to  issue  it  at  once.  He  has  no  discretion;  and 
upon  the  grant  of  license,  the  person  to  whom  it  is  issued 
may  immediately  sell  under  it.  Moreover,  it  issues  upon 
a  valuable  consideration.  The  license  is,  in  a  sense,  pur- 
chased. Now,  the  law  allows  an  appeal,  if  it  allows  one 
at  aU,  to  be  taken  at  any  time  within  thirty  days.  But, 
in  the  meantime,  the  licensee  has  been  selling,  and  the 
county  has  been  using  his  money.  Suppose  an  appeal 
taken  after  the  business  has  been  cairied  on  under  the 
license  for  twenty-nine  days,  and  the  grant  of  license  re- 
versed. Will  it  operate  in  the  nature  of  an  ex  post  facto 
law,  rendering  criminal  all  acts  done  under  the  license? 
Will  it  entitle  the  licensee  to  a  return  of  his  money  and 
interest? 

The  very  nature  of  the  case  shows  that  no  appeal  from 
a  grant  of  license  was  contemplated.  The  fact  is,  the 
granting  of  license  under  the  law,  is  a  question  between 
the  applicant  and  the  county;  and  the  county  can  no  more 
appeal  from  her  own  grant,  than  the  state  can  appeal  in 
criminal  cases  in  the  absence  of  an  express  statute  pro- 
viding for  it. 

If  the  license  is  refused  where  the  applicant  is  entitled 
to  it,  a  legal  right  is  impaired,  is  denied,  in  fact,  and  the 
injured  party  should  have  redress  by  appeal  or  mandate; 
but  on  this  point  we  need  now  make  no  examination. 
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May  Term,        A84he  case  at. bar  stands,  the  issuing  of  the  license  by 

z__  tlie  aaditor  was  a  mere  ministerial  act,  and  his  failure  to 

McFakland  perform  it  must  not  work  prejudice. 
B1RD8ALL.        Per  Curiam. — The  judgment  is  reversed.     Cause  re- 
manded, &C. 

W.  A.  Bickle  and  C.  H.  Burchenal,  for  the  appellant. 
J.  H.  Popp,  for  the  state. 
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McFarland  and  Others  v.  Birdsall  and  Another. 

Where  an  affidayit  for  an  attadiment  averred  a  frandalent  conTeyance,  tin  an- 
swer trayerEing  the  arennent  is  not  demurrable. 

A  resenration  of  the  surplos  to  an  assignor,  where  it  is  made  to  depend  npon 
certain  conditions  to  be  complied  with  by  the  creditors,  and  particularly 
upon  the  condition  of  releasing  the  debtor,  will  ayoid  the  deed  of  assign- 
ment ;  but  the  creditor  may  be  excluded  from  the  benefit  of  the  fund,  unless 
he  abide  the  assignment  and  await  the  closing  of  it,  for  any  balance  that 
may  be  due  him  after  the  fund  is  exhausted,  and  the  fund  may  be  applied 
upon  claims  of  other  cieditors,  without  rendering  the  deed  fraudulent  per  m. 

In  the  absence  of  the  requirement  of  a  release  from  the  creditor,  the  mere 
hypothetical  resenration  of  the  surplus  to  the  debtor  will  not  yitiate  the 
assignment. 

Where  the  deed  is  legal  on  its  face,  evidence  tending  to  show  that  the  assign- 
ment was  an  honest  transaction  is  admissible. 

Tufsdaif,  APPEAL  from  the  Fayette  Circuit  Court 

Davison,  J. — The  appellants,  who  were  the  plaintiiTs, 
brought  an  action  against  Birdsall  and  Thatcher  upon  a 
promissory  note  for  the  payment  of  1,243  dollars.  The 
note  bears  date  March  29, 1856,  and  was  payable  to  the 
plaintiffs  at  six  months. 

At  the  commencement  of  the  suit,  one  Naham  H,  Bvrk, 
as  agent  of  the  plaintiffs,  and  on  their  behalf,  filed  an  affi- 
davit alleging  that  upon  said  note  there  is  indorsed  two 
credits,  viz.,  April  6, 1857,  600  dollars;  June  1,  1857,  600 
dollars;  leaving  a  balance  due  thereon  of  301  dollars,  86 
cents;  and  that  the  defendants,  Birdsall  and  Hiatcher^ 
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have  sold  and  conveyed  their  property  subject  to  execu-    May  Term, 
tion,  with  the  fraudulent  intent  to  cheats  hinder,  and  delay       •^"^^' 
their  creditors.  McFablakd 

Upon  this  affidavit,  the  plaintiffs  having  executed  a  writ-  Bibdsali.. 
ten  undertaking,  as  required  by  the  statute,  an  order  of  at- 
ti^chment  was  duly  issued  against  the  defendants.  And 
further,  the  proper  affidavit  having  been  made,  a  summons 
was  duly  issued  against  Benjamin  F.  Miller  and  others, 
(naming  them)  as  garnishees. 

Defendants  answered  the  complaint,  1.  By  a  general  de- 
nial; 2.  Payment;  and  in  defense  of  the  attachment,  they 
deny  that  defendants  have  sold  or  conveyed  their  property 
subject  to  execution,  with  the  fraudulent  intent  to  cheat, 
hinder,  or  delay  their  creditors,  and  aver  that  whatever 
disposition  has  been  made  of  their  property,  was  for  the 
benefit,  and  to  promote  the  interest,  of  said  creditors. 
This  defense  is  verified  by  oath. 

To  the  second  paragraph,  the  plaintiffs  repUed  in  denial; 
and  to  the  answer  in  defense  of  the  attachment,  they  filed 
a  demurrer,  which  was  overruled ;  but  the  Court,  upon  the 
plaintiffs'  motion,  struck  out  that  branch  of  the  answer 
which  begins  with  the  words,  '^and  aver,"  and  ends  with 
"said  creditors." 

The  garnishees  answered,  in  effect,  that  the  several  de- 
mands against  them,  and  in  favor  of  the  defendants,  had 
been,  before  the  commencement  of  this  suit,  assigned  by 
the  defendants  to  one  Benjamin  P.  Miller^  and  that  by  vir- 
tue of  that  assignment,  they,  the  garnishees,  are  indebted 
to  said  Miller,  and  not  to  the  defendants. 

The  issues  were  submitted  to  the  Court,  who  found  for 
the  plaintiffs  303  dollars,  the  balance  of  the  note  sued  on; 
and  further,  the  Court  found  for  the  defendants  and  gar- 
nishees in  the  attachment,  and,  having  refused  a  new  trial, 
rendered  judgment  upon  the  finding,  &c. 

The  first  question  to  settle  relates  to  the  action  of  the 
Court  in  overruling  the  demurrer  to  the  answer.  There 
was  no  error  in  this  ruling.  The  pleading  to  which  the 
demurrer  applied  was,  in  effect,  nothing  more  than  a  gene- 
ral traverse  of  the  fraud  charged  in  the  affidavit,  which  led 
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May  Term,    to  an  issue  of  fact,  the  affirmative  of  which  the  plaintiflB 

'^^^'      were  boand  to  prove, 
McFarlakd       Upon  the  trial,  the  plaintiffs,  in  support  of  the  averment 

B1RD8ALL.  that  defendants  had  sold  and  conveyed  their  property  with 
a  fraudulent  intent,  &c.,  gave  in  evidence  a  deed  of  trust 
executed  by  defendants  to  said  Miller,  By  this  deed,  they 
sold,  assigned,  and  conveyed  to  Miller  the  entire  stock  of 
goods  held  and  owned  by  them  as  partners,  &c.;  also  all 
the  notes,  books,  and  book  accounts  appertaining  to  their 
store;  and  also  certain  real  estate  in  Fayette  county  (de- 
scribing it),  the  separate  property  of  Birdsall^  one  of  the 
partners;  to  have  and  to  hold  to  said  Miller^  in  trust,  to  be 
disposed  of  as  he  may  deem  most  expedient,  to  pay  and 
satisfy,  as  far  as  it  may,  the  following  notes  due  and  owing 
by  them:  Here  the  deed  sets  forth  and  severally  describes 
various  notes,  amounting,  in  the  aggregate,  to  4,764  dol- 
lars, and  then  proceeds :  These  notes,  having  been  given 
for  borrowed  money,  are  hereby  made  preference  claims, 
and  the  assignee  is  required  to  pay  them,j9ro  rata^  and  if 
the  property  so  assigned  be  sufficient  to  pay  them,  and 
leaves  a  surplus,  then  such  surplus  is  to  be  applied  in  pay- 
ment of  the  following  notes,  which  the  deed  also  sets  forth 
and  severally  describes,  and  which  amount,  in  the  whole, 
to  4^306  dollars.  Appended  to  the  deed,  there  is  a  sched- 
ule of  the  notes  and  accounts  assigned  to  the  trustee, 
amounting  to  8,136  dollars.  The  deed  stipulates  ^^that 
any  surplus  remaining  after  the  payment  of  the  last-men- 
tioned class  of  notes,  is  to  be  returned  to  the  assignors;" 
and  also  contains  this  provision:  <'It  is  understood  that, 
in  case  any  creditor  or  creditors  above  named  decline  tak- 
ing under  this  assignment,  and  wait  the  closing  of  the 
same  for  any  balance  that'  may  be  coming  after  the  fund 
is  exhausted,  such  creditor  or  creditors  shall  be  excluded 
entirely  from  the  benefits  thereof,  and  all  to  be  then  ap- 
plied to  the  other  creditors  abiding  the  assignment,"  &c. 

The  appellants  contend  that  the  stipulations  just  recited 
render  the  trust  deed  fraudulent  in  law,  and  this  position, 
it  is  said,  involves  the  main  inquiry  in  the  case. 

BuRRiLL,  in  his  treatise  on  Assignments,  says:     "A  re- 
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servation  of  the  surplus  to  the  assignor,  where  it  is  made    Miiy  Term, 
to  depend  upon  eertain  conditions  to  be  complied  with  by       ^^yo^^ 
the  creditors,  and  particularly  upon  the  condition  of  re-  McPablakd 
leasing  the  debtor,  will  avoid  the  deed.''    Bur.  on  Assign.,    Bxbdsali.. 
181.     This  rule,  so  far  as  it  relates  to  the  release  of  the 
debtor^  has  been  recognized  by  this  Court    Henderson  v. 
Blissy  8  Ind.  IL  101. 

In  this  case,  however,  there  is  no  condition  requiring  a 
release.  The  creditor,  it  is  true,  is  excluded  from  the  bene* 
fit  of  the  fund  unless  he  abides  the  assignment,  and  waits 
the  closing  of  it,  for  any  balance  that  may  be  due  him 
after  the  fund  is  exhausted;  and  the  fund,  in  case  he  fails 
to  recognize  the  assignment,  is  to  be  all  applied  to  the 
other  creditors*  This  condition,  it  seems  to  us,'  ought  not 
to  be  allowed  to  render  the  deed  fraudulent  per  se.  It 
does  not  coerce  the  creditor  into  a  relinquishment  of  his 
demand,  nor  does  it  reserve  to  the  debtor  the  share  to 
which  the  creditor  would  have  been  entitled  had  he  be- 
come a  party  to  the  assignment. 

Thus,  it  has  been  decided  that  a  clause  in  an  assign* 
ment  authorizing  the  payment  to  the  assignor  of  the  sur- 
plus that  might  remain  after  the  satisfaction  of  the  debts 
of  such  creditors  as  should  become  parties  to  it,  does  not 
invalidate  the  assignment,  as  creditors  not  parties  can  pur- 
sue their  remedies  against  the  debtor,  following  the  sur- 
plus either  in  his  hands  or  those  of  the  trustee.  Ccmkling 
V.  Carson,  11  IlL  R.  ^Z.^Lwingston  v.  BeU,  3  Watt?,  198. 
— The  Mechanics'  Bank  v.  Gorman,  8  W.  and  8.  304.— 
Shipurith  V.  Cunningham,  8  Leigh,  271. — Phippen  v.  Dur^ 
ham,  8  GTattan,4d7^ — Haisey  v.  WkUney,  8  Mason,  206« — 
Brown  v.  Lyon,  17  Ala.  R.  659. — Dana  v.  The  Bank,  5  W. 
and  S.  223. — Bergin  v.  Bergin,  1  Ired.  453. — Beck  v.  Bur-i 
dick,  1  Paige,  305. 

Upon  the  questions  under  discussion,  the  authorities  are 
not  uniform;  but  the  weight  of  them  evidently  sustains 
the  position  that,  in  the  absence  of  the  requirement  of  a 
release  from  the  creditor,  the  mere  hypothetical  reservation 
of  the  surplus  to  the  debtor,  will  not  vitiate  the  assi^* 
ment.  Indeed,  there  are  decisions  to  the  effect  that  such  a 
Vol.  XIV.— 9 
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MAy  Tenn,  reservation  is  in  no  case  fraudulent  per  $e^  but  only  a  cir- 
^^^'  <^nistance  from  which  a  jury  may  infer  the  intention  of 
McFablahd  the  parties.  Estwick  v.  CkUland^  5  T,  R.  420. — Bergin  v. 
BiBDBALL.    Bergifij  fuprn. 

The  evidence  shows  that  some  three  or  four  of  the  de- 
fendants' creditors,  whose  claims  in  the  whole  amount  to 
150  dollars,  are  not  named  in  the  deed;  and  this,  it  is  said, 
renders  the  assignment  void;  but  these  creditors  are  not 
complaining,  and,  moreover,  it  was  sufficiently  proved  that 
their  claims  were  omitted  through  mistake. 

We  are  of  opinion  that  the  trust  deed  was  not  fraudu- 
lent in  law;  and  whether  it  was  so  in  fact,  was  a  question 
for  the  Court  sitting  as  a  jury. 

Benjamin  P.  Miller^  the  assignee,  being  on  the  stand  as 
a  witness,  the  defendants,  on  his  cross-examination,  pro- 
pounded to  him  this  question:  ^< State  whether,  so  far  as 
you  have  any  knowledge,  information,  or  belief,  the  fore- 
going assignment  was  bona  fide  or  fraudulent;  and  if 
fraudulent,  what  facts  are  within  your  knowledge  to  show 
it?" 

Plaintif&  objected  to  the  interrogatory  thus  propounded, 
on  the  ground  that  an  answer  to  it  would  tend  to  contra- 
dict the  deed;  but  their  objection  was  overruled,  and  they 
excepted. 

This  exception  is  not  well  taken.  As  we  have  seen, 
the  deed  was  legal  upon  its  face,  and  evidence  tending  to 
show  that,  in  point  of  fact,  it  was  an  honest  transaction, 
instead  of  contradicting  it,  would  be  consistent  with  its 
legal  effect.  Similar  objections  were  made  to  like  ques- 
tions propounded  to  other  witnesses,  which  were  correctly 
overruled. 

All  the  evidenoe  given  in  the  cause  is  in  the  record. 
We  have  examined  it  carefully,  and,  in  our  opinion,  it  fur- 
nishes no  sufficient  proof  of  the  fraudulent  intent  charged 
in  the  affidavit. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

B,  F.  Claypool^  for  the  appellants. 

&  W.  Parker  and  J.  C.  Mclntoshy  for  the  appellees. 
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May  Tenn, 

1860. 


CoNWELL,  President  of  the  Bank  of  Connersville,  v,  _ 

Hill.  Cokitell 

V. 


Hill. 


The  issuing  of  a  note  by  a  bank  organized  under  the  general  banking  law  of 
1852,  and  the  receiving  of  it  by  the  holder  as  money,  is,  in  effect,  a  contract 
between  the  holder  and  the  bank  that  the  latter  will  pay  it  on  demand;  and 
upon  the  refusal  of  the  bank  to  do  so,  it  may  be  sued  by  the  holder. 

Section  8  of  that  act  confers  no  power  upon  the  auditor — the  trust  funds  haY> 
ittg  been  exhausted*-to  sue  tho  bank  for  a  balance  due  the  note-holder. 

Tlio  measures  to  be  adopted  by  the  auditor  to  prevent  loss  to  noteholders,  re- 
late solely  to  the  management  of  the  stocks  transferred  to  him  by  the  bank. 

The  note-holder  may  sue  the  bank  without  in  the  first  instance  filing  certifi- 
cates of  protest  with  the  auditor— the  stocks  in  the  hands  of  the  latter  being 
merely  collateral  security. 

There  is  nothing  in  the  act  requiring  the  auditor  to  delay  the  payment  of  such 
protested  notes  until  all  the  notes  issued  by  the  bank  have  been  deposited  in 
his  office. 

In  a  suit  against  the  bank,  upon  a  failure  to  pay  on  demand,  the  notes,  or  a 
copy  of  them,  should  be  filed  with  the  complaint;  and  the  fact  that  they  are 
deposited  in  the  auditor's  office,  does  not  excuse  a  failure  to  file  them  or  a 
copy. 

It  seems,  that  the  filing  of  one  note,  or  a  copy  of  it,  of  each  denomination, 
with  an  ayerment  that  there  were  other  notes,  enumerating  them,  of  like  de- 
nomination, would  be  sufficient. 


APPEAL  from  the  Fayette  Circuit  Court.  Tuesday, 

Davison,  J. — The  appellee,  who  was  the  plaintifT,  brought      * 
three  several  actions  in  said  Court  against  Conwellj  as  pre- 
sident of  the  Bank  of  ConnersviUe.     These  actions  were, 
at  the  March  term,  1856,  of  that  Court,  consolidated,  and, 
as  one  suit,  proceeded  to  trial  and  final  judgment. 

The  complaints  allege  substantially  these  facts:  The 
Bank  of  Connersville  was  organized  and  went  into  opera- 
tion under  and  by  virtue  of  an  act  entitled  '<an  act  to  au- 
thorize the  business  of  general  banking,"  approved  Map 
28, 1852;  and  the  plaintiff,  being  the  holder  and  owner  of 
the  circulating  notes  of  said  bank  to  the  aggregate  amount 

of  11,344  dollars,  on  the day  of ,  in  the  year 

1855,  presented  the  same  at  her  place  of  business  for  re- 
demption and  payment,  which  was  then  and  there  refused; 
whereupon  he  caused  said  notes  to  be«  protested  for  non- 
payment.   A  copy  of  the  original  certificate  of  protest  was 
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May  Term,  filed  with  the  complaint,  and  made  a  part  thereof.  After 
^Q^'  this,  on  the  Slat  of  November^  1855,  the  auditor  of  state, 
CovwBLL  having  converted  the  stocks  and  securities  deposited  in  his 
Hill.  cfffice  by  the  bank  into  money,  the  same  was  found  insufG- 
cient  to  folly  pay  the  notes  issued  by  her,  and  remaining 
unredeemed ;  and  having  apportioned  such  proceeds,  in  the 
proportion  they  bore  to  the  circulating  notes  of  the  bank, 
he  ascertained  that  the  same  amounted  to,  and  would  only 
pay,  87  per  cent,  on  such  outstanding  notes.  It  is  averred 
that  the  plaintiif,  on  the  last-named  day,  deposited  and 
filed  all  the  circulating  notes  so  held  and  owned  by  him, 
with  the  auditor,  in  his  ofiice,  and  received  from  him  the 
dividend  of  87  per  cent,  on  the  above  11,344  dollars,  and 
also  his  certificate  that  the  notes  had  been  deposited  and 
the  dividend  paid.  A  copy  of  this  certificate  was  filed 
with  the  complaint  and  made  a  part  of  it.  After  the  pay- 
ment of  the  dividend,  there  remained  unpaid  13  per  cent, 
of  the  aggregate  amount  of  said  notes,  amounting  to  1,474 
dollars,  for  the  recovery  of  which  this  suit  was  instituted. 
Defendant  demurred  to  the  complaint,  but  his  demurrer 
was  overruled,  and  thereupon  he  answered.  His  answer 
contains  a  general  denial,  and  seven  special  defenses.    De* 

m 

murrers  were  sustained  to  all  the  special  defenses,  except- 
ing the  sixth,  to  which  there  was  a  reply  by  a  general 
denial. 

The  Court  tried  the  issues  and  found  for  the  plaintifif 
1,474  dollars,  and,  having  refused  a  new  trial,  rendered 
judgment,  &c. 

In  support  of  the  demurrer  to  the  complaint,  it  is  argued 
that  the  act  under  which  the  bank  was  organized  does  not 
contemplate  the  proceeding  instituted  in  this  case  in  the 
Circuit  Court;  but  intends,  in  case  of  a  bank  failure,  and 
a  deficiency  of  funds  firom  the  sale  of  the  securities  held 
by  the  state  to  redeem  her  circulating  notes  in  full,  that 
other  steps  necessary  to  recover  of  the  bank  the  balance 
due  the  note-holders  should  be  taken  by  the  state  auditor. 
This  position  is,  in  our  opinion,  untenable.  The  issuing 
of  the  note  and  the  receiving  of  it  by  the  holder  as  money 
is,  in  effect,  a  contract  between  him  and  the  bank  that  she 
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will  \my  it  on  demand;  and  upon  her  refusal  to  do  bo,  she    ^^7  '!'«"»> 
is  plainly  liable  to  be  sued  by  the  holder  of  the  note.     In-       ^^^^* 
deed,  the  act  itself  provides  that  all  persons  having  de-     ComrBLL 
mands  against  sach  banking  association  may  maintain       hL. 
actions  against  the  president  thereof,  and  all  judgments 
against  such  president  for  any  debt  or  liability  of  the  asso- 
ciation, shall  be  enforced  against  its  joint  property.    1  R. 
8.  pp.  157, 158,  §§  23,  24.    The  failure  to  pay  a  circulating 
note  when  properly  demanded,  evidently  creates  a  debt 
against  the  bank  for  which  she  is  liable  in  a  suit  by  the 
note-holder. 

Bat  we  are  referred  to  §  8  of  the  same  act,  as  sustaining 
the  position  assumed  in  favor  of  the  demurrer*  That  sec- 
tion provides,  in  eifect,  that  in  case  the  makers  of  any  such 
circulating  notes  shall,  at  any  time,  on  lawful  demand,  fail 
to  redeefn  such  note,  the  holder  thereof  may  cause  the 
same  to  be  protested  for  non-payment.  And  the  auditor, 
on  receiving  and  filing  in  his  office  such  protest,  shall  forth- 
with give  notice  to  the  makers  to  pay  the  same;  and  if 
they  shall  omit  to  do  so  for  thirty  days  after  such  notice, 
he  shall  immediately  give  notice  in  a  newspaper  published 
at  Indianapolis,  that  aU  the  circulating  notes  issued  by  such 
banking  association,  vnH  be  redeemed  out  of  the  stocks 
held  by  him  for  that  purpose;  and  it  shall  be  lawful  for  the 
auditor  to  apply  the  trust  funds  belonging  to  the  makers 
of  such  protested  notes,  to  the  payment  of  such  notes, 
with  costs  of  protest,  and  to  adopt  such  measures  for  the 
payment  of  all  the  circulating  notes  put  in  circulation  by 
the  makers  of  such  protested  notes,  as  will,  in  his  opinion, 
most  effectually  prevent  loss  to  the  holders  thereof.  1  R. 
8.  p.  154.  This  provision,  the  trust  funds  having  been  ex- 
hausted, confers  no  power  on  the  auditor  to  sue  the  bank 
for  a  balance  due  the  note-holder.  H<$  is,  it  is  true,  re- 
quired to  adopt  such  measures  as  will,  in  his  opinion,  most 
effectually  prevent  loss  to  the  holders  of  the  notes;  but 
these  measures  must  be  such  as  are  consistent  with  his 
duties  as  prescribed  by  the  act,  and  must  relate  to  the 
management  of  the  stocks  transferred  to  him  by  the  bank. 
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The  result  is,  the  plaintiff  has  not,  in  this  case,  miscon- 
ceived  his  remedy.  Indeed,  he  might  have  sued  the  bank 
upon  her  direct  engagements  to  pay  the  notes  on  demand, 
without  in  the  first  instance  having  filed  with  the  auditor 
the  certificates  of  protest;  because  the  stocks  of  the  bank 
are  in  his  hands  as  mere  collat^al  securities  that  she-will 
redeem  her  circulating  notes;  hence,  the  note-holder  may, 
at  his  option,  sue  the  bank,  or  resort  for  payment  to  the 
trust  funds  in  the  hands  of  the  auditor. 

But  it  is  said  the  complaint  fails  to  allege  a  final  divi- 
dend of  the  proceeds  of  the  stock  to  all  the  note-holders, 
and  is  therefore  defective.  It  does  allege  that  the  auditor 
having  apportioned  such  proceeds,  in  the  proportion  they 
bore  to  the  circulating  notes  of  the  bank,  ascertained  that 
the  same  amounted  to  and  would  pay  only  87  per  cent,  on 
such  notes,  and  that  the  plaintiff,  on  the  notes  which  he 
deposited  with  the  auditor,  received  of  him  the  same  per 
cent  These  allegations  seem  to  be  sufi&cient.  The  audi- 
tor having  apportioned  the  funds  as  aUeged  in  the  com- 
plaint, we  think  it  became  his  duty  to  pay  on  the  protested 
notes  the  portion  to  which  they  were  entitled.  There  is, 
indeed,  nothing  in  the  letter  or  spirit  of  the  act  that  re- 
quired the  auditor  to  delay  payment  on  the  plaintiff's  de- 
mand until  all  the  notes  issued  by  the  bank  had  been 
deposited  in  his  office.  At  all  events,  the  question  whe- 
ther the  auditor  has  or  has  not  done  his  duty  in  the  appli- 
cation of  the  trust  funds,  cannot  properly  arise  in  this  case. 
It  is  enough  to  sustain  the  purpose  of  the  present  suit,  if 
the  plaintiff  has  shown  the  amount  paid  on  the  notes 
which  he  deposited  in  the  auditor's  office. 

As  another  ground  of  demurrer,  it  is  assumed  that  the 
notes,  or  copies  of  them,  should  have  been  filled  with  the 
complaint.  The  code  says  the  complaint  shall  contain  a 
statement  of  the  facts  constituting  the  cause  of  action,  in 
plain,  concise  language;  and '^ when  any  pleading  is  found- 
ed on  a  written  instrument,  or  on  account,  the  original,  or 
a  copy  thereof,  must  be  filed  with  the  pleading."  2  R.  8. 
pp.  37,  38,  44,  §§  49,  78.     In  view  of  these  rules  of  prac- 
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tioe,  we  have  decided  that  the  instrument  sued  on  must  be    ^^y  Tenn, 
set  forth  in  the  complaint  according  to  its  legal  effect,  and       ^^^' 
in  addition,  the  original  instrument,  or  a  copy  of  it,  must    Coitwbll 
be  filed  with  that  pleading;  otherwise,  it  will  be  held  ob-       Hill. 
jectionable,  on  the  ground  that  ^4t  does  not  contain  facts 
sufficient  to  constitute  a  cause  ojf  action/'     Price  v.  The 
Orand  Rapids^  SfC.^  Railroad  Co.j  13  Ind*  R.  58.    Here  the 
notes  are  evidently  the  basis  of  the  action,  because  they 
alone  contain  the  defendant's  engagements  to  pay  on  de- 
mand; hence,  there  seems  to  be  no  valid  reason  why  they, 
or  copies  of  them,  should  not,  in  this  action,  as  in  a  suit 
on  an  ordinary  promise  in  writing,  be  filed  with  the  plead- 
ing.    Nor  does  the  fact  that  the  notes  were  deposited  in 
the  auditor's  office  excuse  the  defect  in  the  pleading;  be- 
cause it  is  within  the  range  of  probability  that  copies  of 
the  notes  could  have  been  easily  procured.     Perhaps  the 
filing  of  one  note,  or  a  copy  of  it,  of  each  denomination, 
with  an  averment  that  there  were  other  notes,  enumerating 
them,  of  the  same  denomination,  would  -have  been  suffi- 
cient.    The  last  alleged  cause  of  demurrer  is  well  taken. 

Various  questions  relative  to  the  special  defenses  to 
which  demurrers  were  sustained,  are  raised  by  the  appel- 
lant; but  the  questions  thus  raised  are,  in  efiect,  the  same 
as  those  which  have  been  disposed  of,  and  wiU  not,  there- 
fore, be  further  noticed. 

We  perceive  no  error  in  the  record,  save  that  which  re- 
lates to  the  failure  to  file  with  the  complaint  the  notes 
sued  on,  or  copies  of  them.  For  that  error  the  judgment 
must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

X  A.  Fay  and  N.  TnUUr^  for  the  appellant. 

J.  S.  Reidj  for  the  appellee. 
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liftv  Term, 

18p0.  8coTT  and  Another  v.  Hull  and  Others. 


SOOTT 

14    138  V 

!l41     168 


HiTix.  To  constitate  an  appearance,  diere  most  be  some  fonnal  entry,  or  plea,  or  mo- 
tion, end  this  most  be  of  record,  and  can  be  tried  only  by  the  record. 
The  appearance  of  defendants,  a  part  of  whom  hare  not  been  served  with  pro- 
cess, at  the  taking  of  depositions  to  be  nscd  in  the  canse,  was  held  not  to  bo 
snch  an  appearance  as  wonld  defeat  an  application  to  remoTe  the  canse  to 
the  Circoit  Conrt  of  the  UniUd  StaUt,  under  the  act  of  congress  of  1789. 

TWfajf,  APPEAL  from  the  Tippecanoe  Circuit  Court, 

Hanna,  J. —  The  appellees  sued  the  appellants,  in  the 
THppecanoe  Circuit  Court,  laying  their  damages  at  1,606 
dollars*  There  was  service  upon  one  of  the  defendants; 
return  of  not  found  as  to  two  others. 

At  the  first  term  of  the  Court  thereafter,  the  defendants, 
at  their  first  appearance  in  term,  filed  their  petition  (veri- 
fied by  affidavit)  and  bond,  and  moved  the  Court  to  grant 
a  removal  of  this  cause  to  the  United  States  Circuit  Court 
for  the  district  of  Indiana. 

The  petition  averred  that  the  defendants  were,  at  the 
time  of  the  commencement  of  the  suit,  and  still  continued 
to  be,  citizens  and  residents  of  Lucas  county,  in  the  state 
of  OhiOj  and  were  not  residents  or  citizens  of  Indiann. 

The  plaintif&  filed  written  objections  to  such  removal, 
based  upon  the  alleged  ground  that  the  defendants  had 
appeared  to  the  action  previous  to  the  time  of  making 
said  application;  namely,  in  appearing  before  an  officer 
upon  the  taking  of  depositions  by  the  plaintiffs,  and  also 
by  said  defendants  taking  depositions,  to  be  used  upon  the 
trial  of  said  cause,  &c. 

By  bill  of  exceptions,  it  appears  that  these  facts  were 
established  by  evidence  other  than  the  record. 

Did  such  acts  constitute  an  appearance,  within  the  mean- 
ing of  the  statute? 

By  the  12th  section  of  the  judiciary  act,  U.  S.  Statutes 
at  Large,  p.  79,  it  is  enacted,  '^That  if  a  suit  be  com- 
menced in  any  state  Conrt  against  an  alien,  or  by  a  citi- 
zen of  the  state  in  which  the  suit  is  brought,  against  a 
citizen  of  another  state,  and  the  matter  in  dispute  exceeds 
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the  aforesaid  sum  or  value  of  600  dollars,  exclusive  of   MayTenn, 
costs,  to  be  made  to  appear  to  the  satisfaction  of  the       ^^^* 
Court,  and  the  defendant  shall,  at  the  time  of  entering  his       Scott 
appearance  in  such  state  Court,  file  a  petition  for  a  re-       Hull. 
moval  of  the  cause  into  the  next  Circuit  Court,  to  be  held 
in  the  district  where  the  suit  is  pending,    ♦    *     *     and 
offer  good  and  sufficient  surety  for  his  entering,  in  such 
Court,  on  the  first  day  of  its  next  session,  copies  of  said 
process  against  him,  and  also  for  his  there  appearing  and 
entering  special  bail  in  the  cause,  if  special  bail  was  origi- 
nally requisite  therein,  it  shall  then  be  the  duty  of  the 
state  Court  to  accept  the  surety  and  proceed  no  further  in 
the  cause,''  &;c. 

It  will  be  observed  that  the  petition  provided  for  must 
be  filed  at  the  time  of  entering  appearance  in  the  state 
Court. 

An  appearance  formerly  signified  the  defendant's  filing 
common  or  special  bail.  1  Jac.  L.  Diet.,  p.  106.  The  ap« 
^  pearance  is  effected  on  the  part  of  the  defendant  (when 
be  is  not  arrested)  by  his  making  certain  formal  entries  in 
the  proper  office  of  the  Court  expressing  his  appearance, 
or,  in  case  of  arrest,  by  giving  bail  to  the  action.  1  Bouv. 
L.  Diet.,  p.  107.— 3  Watts  and  Serg.,  601.— 5  id.  215.— 1 
Scam.  250.— 2  id.  462.-6  Port.  362.-8  id.  442.-9  id.  272, 
--6  Miss.  R.  50.— 7  id.  411.— 17  Verm.  R.  531.-2  Pike, 
26.-6  Ala.  R.  784.—  Skirley  v.  Hag^ar,  3  Blackf.  226.— 
Root  V.  Monrocj  5  id  594. — 3  Ind.  R.  196.  In  these  two 
last  cases,  it  was  held  that,  under  our  practice,  although 
special  bail  was  given,  to  obtain  a  release  of  property  at* 
tached,  it  was  not  such  an  appearance  as  precluded  the 
defendant  from  moving,  at  the  first  opportunity,  in  term 
time,  to  quash  the  writ,  &c. 

We  have  no  statute  prescribing  the  acts  that  shall  con- 
stitute an  appearance  in  the  Courts  of  the  state.  Our 
practice,  therefor^,  corresponds  with  the  rules  of  law  aris- 
ing out  of  the  general  principles  above  referred  to;  and 
we  are,  consequently,  not  called  upon  to  determine  whe- 
ther the  appearance  mentioned  in  the  statute  of  1789, 
should  be  determined  with  reference  to  the  general  rules 
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Mat  Tent,  of  practice  which  obtained  at  that  time,  by  the  common 
1860.  ^^^  ^1^  g^^ij  2^  might  thereafter  be  prescribed  by  the  legis- 
^**^**"       latnres  of  the  several  states* 

HvLL.  By  our  statute,  a  service  upon  one  of  several  defendants, 

enables  the  plaintiff  to  proceed  against  that  one.  Snch 
was  the  condition  when  the  plaintiffs,  in  the  case  at  bar, 
proceeded,  in  the  state  of  OAto,  to  take  depositions*  The 
Court  below  found  that  all  the  defendants  were,  by  them- 
selves or  attorney,  present  at  the  taking  of  these  and  other 
depositions.  This  was  determined  to  be  an  appearance. 
If  so,  then  the  Court,  without  any  service  upon  a  portion 
of  the  defendants,  or  further  appearance  in  Court,  might 
have  defaulted  all  of  said  defendants  and  rendered  judg- 
ment for  want  of  an  answer,  unless  it  should  be  deter- 
mined that  something  more  is  necessary  to  constitute  such 
an  appearance,  under  our  state  statute,  as  would  authorize 
^  a  default,  than  would  be  necessary  to  make  an  appearance 
under  the  act  of  congress  of  1789. 

We  are  of  opinion  that  the  ruling  was  not  a  proper  in- 
terpretation of  our  own  code  of  procedure  in  that  respect, 
nor  of  the  statute  herein  quoted.  There  should  bq  ^ome 
formal  entry,  or  plea,  or  motion,  or  ofl^cial  act  (3  Blackf. 
226)  to  constitute  an  appearance;  and  this  should  be  of 
record,  and  tried  by  the  record.  6  Cora.  Dig.,  8. — Kanouse 
v.  Martifiy  15  How.  (U.  S.)  208^  Blackf.  226. 

It  follows  that  the  Circuit  Court  erred,  as  well  in  the  re- 
ception of  evidence  to  determine  the  question  of  whether 
there  had  previously  been  an  appearance,  as  in  the  conclu- 
sion arrived  at  upon  that  point.  It  would  seem  sufficient 
if  the  defendants  availed  themselves  of  the  first  opportu- 
nity of  making  the  motion  and  filing  the  petition,  and  that 
steps  before  then  taken,  necessary  to  guard  their  interests 
in  the  event  of  a  trial,  should  not  preclude  them  from  so 
doing. 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

H.  W,  Chase  and  J.  A.  WUstach^  for  the  appellants. 

JR.  C  Chregory^  for  the  appellees. 


OF  THE  STATE  OF  INDIANA. 


139 


Joy  v.  The  State. 

Indictment  of  a  fitther  for  the  nivrder  of  his  infimt  cfaHd.  The  wife  of  the 
defendant,  at  the  time  the  alleged  crime  was  committed,  was  afterwards  di- 
Torced.  Her  testimony  was  receiyed  tonching  the  transaction  as  she  wit- 
nessed it,  without  reference  to  any  communication  from  her  husband.  After 
the  evidence  was  all  heard,  and  before  the  jury  retired,  the  Court  instructed 
the  jury  to  disregard  her  testimony.  The  trial  lasted  three  days.  It  was 
urged  that  the  instruction  of  the  Court  could  not  remove  from  the  mind  of 
the  jury  the  improper  impressions  made  by  the  statements  of  the  wife;  and 
that  at  the  end  of  the  trial,  it  would  be  impossible  for  the  jury  to  separate 
those  impressions  irom  those  derived  from  the  mass  of  testimony  that  had 
been  heard.  But  held,  upon  ample  authority,  that  there  was  no  error. 
Quare,  whether  the  testimony  was  competent. 

Upon  cross-examination,  a  witness  was  asked  whether,  about  the  month  of 

»  August,  at  Wabath,  she  had  made  certain  statements  to  certain  persons. 
MM,  that  time  and  place  were  not  fixed  with  sufficient  definxteness  to  lay 
the  foundation  for  impeaching  testimony. 

A  verdict  in  a  criminal  case  may  be  received  on  Sundaif.  And  if,  upon  its  re- 
ception, the  jury  is  discharged  without  objection,  the  right  to  poll  the  jury 
is  waived. 

The  sheriff  is  not  the  proper  officer  to  interrogate  talesmen  as  to  whether  they 
have  any  conscientious  scruples  against  finding;  a  verdict  of  guilty,  where 
ite  punishment  would  be  death.  But  where  the  record  did  not  show  that 
any  person  otherwise  competent  was  rejected  by  the  sheriff  because  of  such 
scruples,  nor  that  he  acted  from  corrupt  motives,  nor  that  any  injury  re- 
suited  to  the  defendant :    Held,  that  there  was  no  error. 

Indictment  in  three  counts — 1.  That  defendant  held  the  child. in  the  flames, 
vapor  and  steam,  issuing  from  burning  brush  in  the  fire-place,  until  fatal  in- 
juries were  inflicted.  2.  That  fiMal  injuries  were  inflicted  by  blows.  3.  Al- 
leging both  the  acts.    Held,  that  there  was  no  inconsistency  in  the  counts. 

It  is  settled  law  in  this  state,  that  where  a  legal  indictment  has  been  returned 
by  a  competent  grand  jury  to  a  Court  having  jurisdiction  of  the  person  and 
the  offense,  and  the  defendant  has  pleaded,  and  a  traverse  jury  has  been 
duly  impanneled  and  sworn,  and  all  the  preliminary  requisites  of  record  are 
ready  for  the  trial, — the  prisoner  has  been  once  put  in  jeopardy. 

And,  in  such  case,  the  prosecuting  attorney  cannot,  even  with  the  consent  of 
the  Court,  enter  a  no/,  pros,  and  indict  the  defendant  again  for  the  same' 
offense. 

Bat  when  the  indictment  is  so  defective  in  form  that  if  the  defendant  were 
found  guilty  he  would  be  entitled  to  have  any  judgment  which  could  be  en- 
tered thereon  against  him  reversed ;  or  it  the  judge  discover  any  defect  af^er 
the  trial  has  commenced  which  would  render  a  verdict  against  the  prisoner 
void  or  voidable ;  then  the  judge,  upon  his  own  motion,  may  stop  the  trial, 
and  what  may  have  transpired  will  be  no  bar  to  future  proceedings;  and 
the  prosecuting  attorney  may  not,  prcs,  such  indictment  and  procure  a  new 
one. 

ASiet  a  plea  of  not  guilty  has  been  entered,  and  a  jury  elected  and  sworn,  it  is 
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Maj  Teim,        entirely  irregular,  without  a  formal  withdrawal  of  such  plea,  and  a  discharge 
I860.  of  the  panel,  to  entertun  a  motion  to  qua«h  the  indictment. 

I The  right  of  a  prisoner  to  be  discharged  because  he  has  been  once  put  in  jeo- 

^  pftnly*  extends  only  to  instances  where  that  peril  was  really  impending  orer 

Thb  Statb.       i^»  "from  the  Terdict  that  might  he  returned  by  the  jury  upon  the  matter 

in  reforence  to  which  they  mig^  lawfully  return  such  Terdict." 
The  Court  is  not  authorized  to  compel  an  election  where  Bereral  eounte  of  an 

indictment  are  for  the  same  ofiense,  stating  it  in  different  fonnt. 
And  where  such  election  is  ordered,  it  will  be  presumed  that  the  indic(ment 

charged  distinct  offenses. 
And  when  such  election  is  made,  no  jeopardy  can  be  incurred  under  counts 
not  relied  upon ;  but  a  noL  prot.  may  be  entered,  as  to  such  counts,  and  a 
new  indictment  found. 
And  further,  where  the  defendant  is  chaiged  in  two  counts,  properly  joined, 
but  upon  his  own  motion  he  procure  an  order  for  such  election,  which  oper- 
ates to  withdraw  one  of  the  counts  from  the  jury  as  fully  as  if  it  had 
charged  a  distinct  offense,  so  that  to  that  count  no  eyidenoo  can  be  directed 
if  the  trial  progresses, — he  waiTOs  any  constitutional  right  that  may  have 
apparently  attached,  as  to  that  count,  just  as  he  would  hare  waired  it  if  he 
had  consented  to  a  discharge  of  the  jury,  or,  after  Tordict,  moved  for  a  new 
trial  or  in  arrest. 


Tuemhy,  APPEAL  from  the  Wabash  Circuit  Court, 

Hanna,  X — Jay  was  indicted,  at  the  March  term,  1859, 
of  the  Wabash  Circuit  Court,  for  the  murder  of  his  infant 
child;  tried,  and  convicted  of  manslaughter,  and  sentenced 
to  the  state  prison  for  eighteen  years.  He  appeals  to  this 
Court,  and  assigns  twenty-one  errors,  which  we  will  dis- 
pose of,  although  we  will  not  notice  them  in  the  order  in 
which  they  are  pleaded. 

It  is  urged,  in  various  forms,  that  error  occurred  on  the 
trial  in  the  rulings  of  the  Court  in  reference  to  evidence. 
Maria  Jay  was  the  wife  of  the  defendant  at  the  time  of 
the  alleged  commission  of  the  crime,  but  had  been  di- 
•vorced  from  him  before  the  triaL  Her  testimony  was  re- 
ceived as  to  the  transaction,  as  she  witnessed  it,  without 
reference  to  any  communication  that  may  have  passed  be- 
tween her  and  her  husband.  Before  the  jury  retired,  they 
were  instructed  to  disregard  her  testimony;  and,  in  the  lan- 
guage of  the  bill  of  exceptions,  it  was  ''stricken  out  by 
the  Court.'*  The  trial  lasted  some  three  days,  and  it  is 
argued  here  that  the  instructions  of  the  Court  could  not 
remove  from  the  minds  of  the  jury  the  improper  impres- 
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sions  which  mic^ht  have  been  made  by  the  statements  of   M*y  Term, 
Mrs.  Joy;  that  at  the  end  of  the  time  indicated,  it  would       •'^^^^^* 
be  impossible  for  the  jury  to  separate  the  impressions  de-        Jo^ 
rived  from  her  testimony,  from  those  derived  from  the  Thx  State. 
great  mass  of  evidence  that  had  been  heard;  and,  there- 
fore, the  subsequent  action  of  the  Court  could  not  repair 
the  wrong  inflicted  by  the  previous  error.     There  is  much 
force  in  this  argument,  especially  in  the  case  at  bar,  ihe 
record  in  which  discloses  the  fact  that  the  attention  of  the 
defense  was  directed  to  an  effort  to  impeach,  or  rather  dis- 
credit, Mrs.  Joy*     After  the  evidence  was  all  heard,  and 
the  argument  about  to  commence,  the  Court  took  the  ac- 
tion above  stated  as  to  her  testimony*    If  this  question 
were  not  settled  by  ample  authority,  we  might  hesitate 
long  before  sustaining  the  decision  below,  under  these  cir- 
cumstances.    We  do  not  decide  whether  her  testimony 
was  competent;  that  question  is  not  made  before  us. 

The  defendant,  upon  cross-examination  of  Nancy  Joy^ 
his  daughter^  asked  her  whether,  about  the  month  of  An* 
gusty  1858,  at  Wabashy  she  had  made  certain  named  state- 
ments to  Peter  Joy  and  Anna  Joy.  Upon  objection  made, 
the  Court  refused  to  permit  the  witness  to  answer  the 
question.  Afterwards,  upon  objection  made,  the  Court 
refused  to  receive  the  testimony  of  the  impeaching  wit- 
nesses, upon  the  point  made  in  the  question,  for  the  rea- 
son that  the  foundation  for  its  introduction  had  not  been 
sufficiently  laid.  In  this,  we  think,  there  was  no  error. 
The  object  in  requiring  the  attention  of  the  witness  to  be 
called  to  the  time,  place,  and  person,  &c.,  to  whom  state- 
ments were  made,  is  to  refresh  the  memory  as  to  the  par- 
ticular conversation  in  which  the  supposed  contradiction 
or  statement  occurred.  The  defendant  should  have  been 
prepared  to  more  definitely  fix  the  time  and  designate  the 
precise  place  where  the  conversation  took  place  as  alleged. 

On  the  last  Saturday  night  of  the  regular  term  of  the 
Court,  the  case  being  on  trial,  the  jury,  a  short  time  be- 
fore twelve  o'clock,  returned  a  verdict;  the  counsel  for  the 
state  and  the  prisoner  were  present.  There  was  a  delay, 
until  twenty-five  minutes  past  twelve,  to  await  the  arrival, 


142  CASES  IN  THE  SUPREME  COURT 

May  Term,    in  the  court-house,  of  the  counsel  for  the  defendant.     The 
looO.      verdict  was  then  received.     The  counsel  for  the  defendant 


Jot  stating  that  he  would  make  no  motion  then,  as  Sunday 
Thb  Statb.  was  not  a  judicial  day.  The  jury  was  thereupon  ^^dis* 
charged  without  objection;"  and  the  Court  adjourned  un- 
til Monday.  Upon  the  meeting  of  the  Court  on  Monday 
morning,  the  defendant  demanded  the  right  to  poll  the 
jury,  which  was  refused,  because  they  had  been  permitted 
to  separate  and  were  not  present  in  Court. 

It  is  now  insisted  that  the  Court  erred  in  receiving  the 
verdict  on  Sunday^  and  in  refusing  permission  to  poll  the 
the  jury.  These  points  are  zealously  urged.  It  has  been 
decided  by  this  Court,  in  civil  cases,  that  a  verdict  could 
be  received  on  Sunday,  Rosier  v.  McCoUy^  9  Ind.  R.  588. 
—  Cory  V.  Silcox,  5  id.  373.  We  know  of  no  reason  why 
the  same  rule  should  not  apply  in  criminal  cases.  The 
defendant  had  the  right  to  poll  the  jury,  at  the  time  of 
the  return  of  the  verdict.  This  was,  in  effect,  decided  in 
the  case  above  cited  from  9  Ind.  If  he  failed  to  exercise 
that  right,  and  the  jury  were  permitted  to  separate  with- 
out objection,  the  time  to  avail  himself  of  that  privilege 
was  then  passed,  and  he  should  not  have  been  permitted, 
at  any  future  day,  although  the  jury  might  have  been  pre- 
sent in  the  court-house,  to  then  attempt  its  exercise.  The 
reason  for  this  is  obvious.  It  would  be  useless  to  exercise 
care  in  guarding  the  jury  from  extraneous  influences,  dur- 
ing the  trial  of  a  cause,  if  the  right  to  poll  the  jury  can 
be  made  available  after  the  jury  has  returned  a  verdict, 
been  permitted  to  separate,  and  ascertain  the  views  of  the 
community  upon  the  subject  Polling  the  jury  is  but  a 
mode  of  obtaining  the  sense,  in  open  Court,  of  each  indi- 
vidual juror  in  relation  to  the  correctness  of  the  verdict 
returned.  That  view  must  be  governed  by  the  law  and 
the  evidence,  and  must  not  depend  upon  the  influences 
that  might  be  brought  to  bear  after  a  separation. 

The  sheriff,  in  summoning  talesmen,  asked  several  of 
the  jurymen  whether  they  had  any  conscientious  scruples 
against  finding  a  verdict  of  guilty,  where  the  punishment 
would  be  the  death  penalty.    This  is  but  putting  the  ques- 
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Hon  in  a  somewhat  similar  form  to  that  authorized  to  be  May  Term, 
put  at  the  examination  of  the  juror  as  to  his  competency.  ■^^^^' 
But  the  sheriff  is  not  the-  proper  officer  to  put  such  ques-  Jot 
tion,  nor  decide  upon  the  answers.  It  is  true,  he  is  com-  Thb  State. 
roanded  by  the  Court  to  summon  competent  jurors  from 
the  bystanders;  but  if  neither  the  state  nor  the  defendant 
sought  to  ascertain  the  views  of  the  person  presented 
upon  that  point,  he  would,  if  otherwise  competent,  be  a 
good  juror  without  reference  to  his  opinion  upon  that  sub- 
ject. At  least,  if  there  were  persons  accepted  upon  the 
panel  without  examination,  possessed  of  such  conscien- 
tious gcruples,  it  would,  if  an  error  at  all,  be  one  in  favor 
of  the  defendant,  and  of  which  he  could  not  complain; 
aud  the  state  could  not  again  prosecute  in  case  of  acquit- 
tal under  such  circumstances.  But  however  reprehensible 
the  conduct  of  the  sheriff  was  upon  that  subject,  there  is 
nothing  in  the  record  showing  that  any  person,  otherwise 
competent  as  a  juror,  was  rejected  by  him  for  that  reason; 
nor  is  it  shown  that  he  acted  from  corrupt  motives,  or  that 
any  injury  resulted  to  the  defendant.  There  was,  there- 
fore, no  error,  in  that  respect,  of  which  the  defendant  can 
avail  himself. 

There  were  three  counts  in  the  indictment— 

First  Averring  that  defendant  held  the  child  in  the 
flames,  vapor  and  steam,  arising  from  burning  brush,  &c., 
in  the  fire-place,  until  fatal  injuries  were  inflicted. 

Second.  Averring  that  fatal  injuries  were  inflicted  by 
blows. 

Third.     Alleging  both  acts.        ^ 

The  defendant  moved  that  the  state  be  compelled  to 
elect  upon  which  count  he  should  be  placed  upon  trial. 
The  motion  was  overruled. 

It  is  urged'  that  the  means  set  forth  by  which  the  fatal 
result  was  alleged  to  have  been  produced,  are  '<  different 
and  inconsistent,"  and,  therefore,  ought  not  to  have  been 
included  in  the  same  indictment;  or  if  so  included,  that 
the  defendant  ought  not  to  have  been  placed  upon  his  trial 
as  to  but  one  of  said  charges.  No  authority  is  referred  to 
by  counsel  for  the  appellant. 
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May  Term,        It  seems  to  OS  that  it  is  bnt  a  different  form  of  charging 

^^^'      the  same  offense.     The  CommonwedUk  v.  Mason^  2  Ashm. 

Jot        31^-.  The  State  v.  Hogany  R.  M.  Charlt.  474.—Hapne  v.  The 

The  State.  Peopky  8  Wend.  203.—  The  State  v.  Coleman,  5  Port.  52. 

The  whole  indictment  shows  that  the  offense  with  which 

the  grand  jury  were  charging  the  defendant,  was  the  mnr- 

der  of  his  child,  John  Joy.    Different  means  are  averred  to 

have  been  used  to  accomplish  the  crime,  for  the  purpose  of 

meeting  the  proof  that  might  be  made.    Whart.  Cr.  Law, 

^  424.— 20  Maine  R.  324.-8  C.  &  P.  727.     The  evidence 

given  on  the  trial,  if  true,  showed  the  use  of  both  means 

described. 

It  is  urged  that  the  Court  erred  in  refusing  a  new  trial. 
The  evidence  is  in  the  record,  and  the  sufficiency  of  it  is 
involved  in  this  and  other  reasons  assigned. 

We  have  carefully  examined  the  evidence.  It  presents 
much  conflict  in  regard  to  the  health  of  the  child  previous 
to  the  imputed  crime,  and  also  in  reference  to  some  other 
matters  incident  to  the  main  fact;  but  upon  the  main 
facts  in  the  case,  namely,  that  the  defendant  stripped  the 
clothes  from  his  child,*  from  four  to  six  months  old,  and 
taking  it  by  one  arm  and  one  leg,  held  it  over  a  blazing 
fire,  or  rather  in  the  blaze,  vapor  and  steam,  produced  by 
burning  brush,  placed  upon  the  hearth  to  kindle  a  fire 
eariy  in  the  morning,  and  afterwards  etrack  it  several  se- 
vere  blows.  There  is  the  uncontradicted  evidence  of  his 
daughter,  aged  eighteen  years;  that  is,  her  testimony  is 
uncontradicted  by  the  evidence  of  other  witnesses  upon 
this  point,  however  far  the  brutality  and  fiendish  barbarity 
of  the  act  itself  may  tend  to  contradict  or  weaken  the 
truth  of  her  statements,  or  the  possibility  that  a  father 
would  commit  so  inhuman  an  act  Bnt  there  was,  in  ad- 
dition to  her  evidence,  that  of  one  other  witness,  to  the 
effect  that  the  defendant  admitted  that  he  held  the  child 
over  the  fire,  but  that  he  did  so  because  it  was  sick,  and 
for  the  purpose  of  curing  it,  and  that  he  did  not  burn  it. 
There  was  also  the  evidence  of  medical  witnesses  to  the 
effect  that  the  description  of  the  sores  on  the  child,  and 
the  sloughing  after  death,  showed,  in  their  opinion,  that 
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they  had  been  produced  by  burning.     However  long  we    May  Term, 
might  have  hesitated  as  jurors  to  accept  as  true  the  evi-       ^^^' 
deuce  of  the  witness  as  to  the  commission  of  so  unnatu-        ^or 
ral  a  crime,  yet  the  jury,  in  this  case,  having  weighed  the  Thb  Stati. 
testimony,  and  passed  upon  it,  we  are  not  prepared  to  say 
that  their  finding  is  not  supported  by  the  evidence. 

The  main  question  in  the  case  remains  to  be  examined. 
It  is  presented  in  different  forms,  and  arises  upon  the  fol- 
lowing facts,  namely:  The  defendant  was  indicted  for 
the  same  offense  at  the  August  term,  1858.  At  the  March 
term,  1859,  he  pleaded  not  guilty  to  the  indictment,  which 
contained  two  counts  similar  in  substance  to  the  first  two 
counts  of  this  indictment  A  jury  was,  thereupon,  impan- 
neled  and  sworn.  After  the  jury  was  so  sworn,  the  Court, 
without  the  plea  of  not  guilty  having  been  withdrawn, 
permitted  the  defendant  to  make  motione— 

First  To  compel  the  prosecuting  attorney  to  elect  upon 
which  count  he  would  try  the  defendant.  The  motion  was 
sustained,  and  the  prosecutor  required  to  elect.  He  chose 
to  go  to  trial  upon  the  first  count. 

Second*  The  defendant  moved  to  quash  that  count 
The  Court  entertained  and  sustained  the  motion.  The 
prosecutor  then  asked  leave  to  noL  pros,  the  second  count, 
and  moved  that  the  prisoner  be  remanded  to  jail  to  await 
the  further  action  of  the  grand  jury.  Permission  was 
granted  to  enter  a  nolle  prosequi  as  to  the  second  count, 
which  was  done,  and  the  defendant  remanded  to  jail,  and 
discharged  from  that  indictment 

The  indictment  upon  which  he  was  afterwards,  at  the 
same  term,  tried  and  convicted,  was  then  returned  by  the 
grand  jury.  The  defendant,  upon  being  arraigned,  plead- 
ed the  former  acquittal  upon  a  similar  charge  for  the  same 
ofTense.  The  state  replied  the  facts  hereinbefore  stated, 
and  that  the  prosecutor,  upon  electing  to  try  upon  the  first 
count,  ^*  dismissed  the  second  count  of  said  indictment." 
The  defendant  demurred  to  the  reply,  which  demurrer  was 
overruled.  The  record  of  the  former  indictment,  and  the 
proceedings  thereon,  were  embodied  in  the  plea,  and  also 
given  in  evidence  to  the  jury  on  the  trial. 
Vol.  XIV.— 10 
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May  Term,        It  is  insisted  that  he  had  been  once  placed  in  jeopardy, 

^^^^^'       and  could  not  be  again  put  upon  trial,  for  the  same  offense. 

Joy  It  appears  to  be  settled  by  a  current  of  decisions  in 

The  Statb.  this  country,  that  where  a  legal  indictment  has  been  re- 
turned by  a  competent  grand  jury,  to  a  Court  having  juris- 
diction of  the  person  and  of  the  offense,  and  the  defendant 
has  pleaded  to  such  indictment,  a  traverse  jury  been  duly 
impanneled  and  sworn,  and  all  the  preliminary  prerequi- 
sites of  record,  are  ready  for  the  trial,  the  prisoner  is  then 
considered  to  be  so  far  in  jeopardy  as  to  preclude  any  at- 
tempt to  again  place  him  upon  trial  for  the  same  offense. 
Therefore,  the  prosecuting  attorney  would  not,  even  with 
the  consent  of  the  Court,  be  authorized  to  enter  a  nolle 
prosequi,  and  again  indict  the  defendant  for  the  offense. 
In  other  words,  if  the  defendant  has  been  thus  once  legally 
placed  upon  his  trial,  he  is  entitled  to  a  verdict;  or  if  the 
jury  is  improperly  discharged,  without  returning  a  verdict, 
the  legal  effect  is  an  acquittal,  except  upon  the  interven- 
tion of  certain  unforeseen  occurrences,  which  it  is  not  nec- 
essary to  further  notice  here,  as  the  facts  in  the  case  at  bar 
do  not  bring  it  within  the  rules  applicable  thereto.  TTie 
State  V.  Davis  J  4  Blackf.  345. — The  State  v.  KrepSy  8  Ala. 
R.  951.— TAc  State  v.  T/iomton,  13  Ired.  256.— The  State 
V.  McKee^  1  Baily,  651. —  The  Commonwealth  v.  Wlieeler^ 
2  Mass.  R.  112.— Clarke  v.  The  State,  23  Mo.  R.  261.— 
1  Bish.  on  Cr.  Law,  659,  661. —  Weinzorpflin  v.  The  State, 
7  Blackf.  191.— WV^A^  v.  Tlie  State,  5  Ind.  R.  292.  It  is 
also  true,  that  as  respectable  an  array  of  authorities  and 
adjudications  might  be  cited  to  the  effect  that  the  jeopardy 
does  not  fully  attach  until  the  return  of  the  verdict.  But 
this  Court  has  heretofore  accorded  in  its  decisions  with  the 
proposition  first  above  laid  down. 

But  it  has  been  often  decided  that  all  the  necessary 
preliminary  things  of  record  do  not  exist,  so  as  to  place 
the  prisoner  in  jeopardy,  when  the  indictment  is  so  defec- 
tive in  form,  that,  supposing  the  defendant  found  guilty, 
by  the  jury,  he  would  be  entitled  to  have  any  judgment 
which  could  be  thereon  entered  up  against  him  reversed. 
Therefore,  whenever,  after  a  trial  has  commenced,  the 
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judge  discovers  any  imperfection  which  will  render  a  ver-    May  Term, 
diet  against  the  prisoner  void  or  voidable,  upon  his  mo-       ■^^^' 
lion,  he  may  stop  the  trial,  and  what  has  transpired  will        Joy 
be  no  bar  to  future  proceedings;  consequently,  a  prosecut-  The  Statb. 
ing  attorney,  under  our  practice,  which  requires  the  con- 
sent of  the  judge  to  the  act,  might  enter  a  nolle  prosequi 
to  such  an  indictment,  and  procure  a  new  one.     2  Hale's 
P.  C.  248.— TAc  People  v.  Barrett,  1  Johns.  66.— The  Com- 
monweaUh  v.  Loud,  3  Met.  328; — Same  v.  Keith,  8  id.  531. 
—  Tlie  State  v.  Williams,  5  Md.  R.  82,— Pritchet  v.  The 
State,  2  Sneed,  285. — The  Commonwealth  v.  Chichester, 
1  Va.  Gas.,  312.— Cochrane  v.  The  State,  6  Md.  R.  400, 
406.—  Walton  v.  The  State,  3  Sneed,  687. 

A  late  writer  upon  criminal  law,  and  one  who  enters 
fully  into  the  discussion  of  the  question  now  under  con- 
sideration, uses  the  following  language: 

"The  prohibition  of  a  second  jeopardy  implies,  in  the 
first  place,  that  there  has  been  such  a  jeopardy  already  as 
the  machinery  of  government,  in  its  ordinary  workings,  is 
able  to  bring  upon  a  person  committing  crime.  *  *  ♦ 
The  bringing  of  the  defendant  into  Court  by  arrest,  is 
what  we  liave  termed  the  obtaining,  by  the  governmental 
power,  of  the  control  of  his  person.  The  finding  of  the 
indictment,  the  impanneling  of  the  jury,  and  the  comple- 
tion of  the  case  in  all  other  respects  for  trial,  are  the  lay- 
ing hold,  by  the  governmental  power,  of  the  machinery. 
But  if  the  machinery  is  in  any  respect  imperfect,  whether 
the  imperfection  is  apparent  or  not — imperfect  to  the  ex- 
tent, that  what  it  does  is  liable  to  be  undone  on  applica- 
tion of  the  defendant,  after  his  conviction — ^then  the  ques- 
tion is  the  same  ^s  if  the  power  had  not  put  its  hand  at 
all  on  the  machinery."     1  Bish.  on  Cr.  Law,  671. 

Again,  it  has  been  often  held  that  a  prisoner  may,  by 
his  own  consent,  -waive  many  things  falling  under  the 
con3titutional  right  now  being  considered;  among  others, 
where  a  verdict  has  been  rendered  on  an  indictment  good 
or  bad,  if  the  defendant  should  move  in  arrest  of  judg- 
ment, he  will  be  presumed  to  waive  any  objection  to  being 
put  a  second  time  in  jeopardy,  and  may  ordinarily  be  tried 
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May  Term,    anew.    li.  674. — Rex  v.  Reedj  1  Eng.  L.  and  E.  595. — 

^8^0'      Monroe  v.  The  State,  5  Geo.  R.  S5.—Sutcliffe  v.  TAc  State j 

Jot        18  Ohio  R.  ^9.— Sellers  v.  The  State,  1  Gil.  183.— JBtne^ 

Thb  Statb.  v.  The  State,  8  Humph.  597. — Allen  v.  The  Commonwealth, 

2  Leigh,  727.— 3%e  State  v.  Hughes,  2  Ala.  R.  102.— 2%e 

Sfarftf  V.  BaUle,  7  wi.  259.— 2%c  &irf«  v.  Phil,  1  Stew.  31. 

—The  People  v.  McKay,  18  Johns.  212.— Wright  v.  2%^ 

TAe  S^e,  5  Iiid.  R.  530.— 7%^  State  v.  j!ir<?6Mf,  4  Blackf. 

20Q.—Andrews  v.  7%^  iSto/€,  2  Sneed,  550. 

When  the  indictment  is  good,  and  the  Court,  laboring 
under  the  belief  that  it  is  not  good,  shall,  on  the  defend- 
ant's application,  arrest  judgment  on  a  verdict  of  convic- 
tion,  the  defendant's  jeopardy  has  ceased,  at  his  ov^n  re- 
quest,  and  for  his  own  benefit,  and  he  may  be  proceeded 
against  anew,  where  the  prosecutor  is  not  authorized  to 
obtain  a  reversal  of  the  judgment  of  arrest  so  as  to  again 
proceed  on  the  former  indictment.  H.  674^ — The  Slate  v. 
NorveU,  2  Yerg.  24. — T^e  People  v.  Casborus,  13  Johns. 
351.— Oerard  v.  7%e  People,  3  Scam.  362. 

Apply  these  principles  to  the  facts  existing  in  the  case 
at  bar,  and  it  is  apparent  at  once  that,  as  to  the  count  of 
the  first  indictment  which  was,  on  the  defendant's  motion, 
quashed,  he  could  not  successfully  rely  upon  the  proceed- 
ings thereon  as  a  bar  to  a  second  prosecution.  Certainly 
the  sustaining  the  motion  to  quash,  whether  rightfully  or 
not,  could  not  place  him  in  a  worse  condition  than  if  he 
had  been  tried  on  the  same,  and,  after  a  verdict  of  guilty 
thereon,  the  judgment  had  been  arrested  on  his  motion. 
PritcheU  v.  The  State,  2  Sneed,  290. 

As  to  the  effect  of  the  proceedings  on  the  second  count 
in  the  first  indictment,  which  is  valid,  still  more  difficulty 
is  presented}  in  consequence  of  the  strange  and  unusual 
course  pursued  in  the  proceedings,  in  attempting  to  place 
the  defendant  upon  trial  on  that  first  indictment. 

Afl;er  the  plea  of  not  guilty  had  been  entered,  the  jury 
elected  and  sworn,  it  was  entirely  irregular,  without  a  for- 
mal withdrawal  of  such  plea,  and  a  setting  aside  of  the 
impanneling,  &c,  of  the  jury,  to  entertain  the  motion  to 
quash  the  indictment.    If  the  course  indicated,  and  which 
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appears  to  ns,  in  view  of  the  authorities  above  referred  to,    May  Tenn, 
the  proper  one,  had  been  pnrsned,  the  motion  of  the  de-       -^"^^^ 


fendant  to  set  aside  the  jury  and  to  withdraw  his  plea,        *foT 
would  have  made  a  record  showing,  affirmatively,  that  he  Thb  State. 
had  waived  any  rights  which  were,  by  the  constitution,  se- 
cured to  him  from  such  acts  having  taken  place.    But  as 
the  Court  permitted  this  irregular  proceeding,  the  question 
is,  what  was  the  effect? 

We  conceive  it  to  be  a  correct  proposition,  that  the  most 
liberal  view  that  can  be  taken  in  favor  of  the  constitutional 
light  of  a  prisoner  to  be  discharged  because  he  has  been 
once  placed  in  jeopardy,  only  extends  to  instances  where 
that  peril  was  reaUy  impending  over  him  from  the  verdict 
that  might  be  returned  by  the  jury,  upon  the  matter  in 
reference  to  which  they  might  lawfully  return  such  ver* 
dict« 

The  Court,  trying  the  case,  is  not  authorized  to  compel 
an  election,  in  an  instance  where  the  several  counts  of  the 
indictment  are  for  the  same  offense,  and  merely  state  the 
charge  in  different  forms.  We  should  presume  that  the 
ruling  of  the  Court  in  compelling  the  election,  was  based 
upon  this  legal  principle,  and  Vjras  correct.  In  other  words, 
that  there  were  separate  charges  in  the  indictment,  of  dis- 
tinct offenses. 

It  is  true,  that  the  election  was  not  made  until  after  the 
jury  were  sworn;  and,  apparently,  they  were  sworn  to  try 
all  the  charges  in  the  indictment.  But  in  point  of  fact, 
by  the  act  of  the  defendant  in  making  the  motion  to  com- 
pel the  election,  only  one  of  the  offenses  as  charged  was 
reserved  for  the  consideration  of  the  jury.  K  the  tried  bad 
progressed  to  a  verdict — ^that  is,  to  the  return  of  a  verdict 
— but  the  one  charge  could  have  been  investigated  by  that 
jury.  The  defendant  would  have  been  in  no  peril  in  re- 
gard  to  any  verdict  then  to  be  returned  as  to  the  offense 
charged  in  the  second  count,  for  none  could  be  returned 
in  reference  thereto.  Certainly  no  peril  existed  from  the 
time  election  had  taken  place,  as  to  the  second  count. 
That  election  was  the  consequence  of  his  own  motion, 
and  was  one  of  the  <<  preliminary  things  of  record"  which 
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May  Term,  was  legitimately  interposed  by  him  to  rid  himself  of  the 
■''^^'  jeopardy  which  would  otherwise  attach  as  to  a  part  of  the 
Jot  charges  embodied  in  the  indictment.  By  failing  to  make 
The  State,  the  motion,  he  could  have  taken  the  risk  of  the  jeopardy 
resulting  from  a  trial  upon  the  whole  indictment.  Before 
the  prosecuting  attbrney  had  stated  the  case  to  the  jury, 
which,  under  our  practice,  is,  in  effect,  giving  the  defend- 
ant and  the  case  in  charge  to  the  jury  (2  R.  S.  p.  374, 
§  103),  the  defendant  made  a  motion  "which  was  equiva- 
lent to  saying,  ^^I  protest  against  being  given  in  charge  to 
this  jury  for  trial  upon  all  the  offenses  embodied  in  this 
indictment.  I  insist  upon  being  tried  on  one  charge  only, 
and  that  all  the  other  charges  in  the  indictment  be  with- 
drawn from  the  consideration  of  the  jury." 

It  is  true,  that,  as  the  election  rested  with  the  state  as 
to  which  charge  the  prisoner  should  be  tried  upon,  it  was, 
until  that  election  was  made,  uncertain  as  to  which  he 
would  be  placed  in  jeopardy;  but  until  that  election  was 
made,  all  the  "preliminary  things  of  record,"  which  might 
rightfully  intervene,  were  not  ready  for  the  trial;  and  the 
jeopardy,  therefore,  really  never  attached,  in  the  proper 
sense  of  the  constitution,  to  the  defendant,  in  respect  to 
any  of  the  charges  in  the  indictment  but  the  one  on 
which,  in  consequence  of  his  own  motion,  he  was  ulti- 
mately placed  upon  trial. 

The  Supreme  and  some  of  the  Circuit  Courts  of  the 
United  States^  as  well  as  the  highest  judicial  tribunals  of 
several  of  the  states,  have  held  that  the  jeopardy  meant 
by  these  constitutional  provisions,  has  not  attached,  in  a 
legal  sense,  until  a  verdict  has  been  returned.  Most  surely, 
whilst  we  are  giving  to  a  similar  provision  of  a  constitu- 
tion a  construction  so  much  more  liberal,  in  favor  of  a 
person  charged  with  crime,  we  ought  not,  unless  the  sub- 
ject was  free  from  doubt,  in  view  of  these  high  authori- 
ties, to  draw  such  fiixespun  theories  in  favor  of  the  liberty 
of  the  citizen,  and  his  constitutional  rights,  as  to  decide 
that,  legally,  a  prisoner  had  been  placed  in  jeopardy,  when, 
in  point  of  fact,  he  had  not  been  in  a  position  where  evi- 
dence, which  might  lawfully  have  gone  to  the  jury  on  the 
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former  trial,  could   have  imperiled  a  conviction  for  the    May  Term, 
same  offense  now  being  investigated.  ^"^^' 

To  illustrate:  Suppose,  in  a  given  case,  two  offenses  Jo^ 
had  been  committed— one  on  the  first  of  November^  an  as-  The  State. 
sault  and  battery  upon  A.  5.,  with  intent  to  murder  by  C 
D.  Afterwards,  on  the  first  of  February  following,  C  D. 
should  actually  murder  A.  B.  And  suppose,  further,  that 
C.  2>.  should  be  charged  with  both  of  the  offenses  in  the 
same  indictment,  but  in  different  counts,  correctly  as  to 
dates,  but  charging  in  each  that  death  ensued.  On  the 
face  of  the  indictment  it  would  appear  to  be  good.  And 
suppose,  further,  that,  after  the  jury  should  be  impanneled 
and  sworn,  the  prosecutor,  before  swearing  any  witnesses, 
or  stating  his  case  to  the  jury,  upon  the  fact  being  shown 
to  the  Court  that  he  was  attempting  to  try  the  defendant 
for  both  offenses,  should  be  compelled  by  the  Court,  on 
the  motion  of  the  defendant,  to  elect  upon  which  charge 
he  would  try,  and  the  prosecutor,  under  the  belief,  whether 
properly  or  improperly  entertained  it  is  not  necessary  to 
decide,  that  a  conviction  might  be  had  for  an  assault  and 
battery  with  an  intent  to  murder  under  a  count  for  mur- 
der, by  virtue  of  the  2  R.  S.  p.  370,  §  72,  should  thereupon 
elect  to  try  upon  the  count  charging  the  offense  committed 
in  November  J  and  should  enter  a  noL  pros,  as  to  the  other 
count;  and  upon  the  trial  of  the  defendant  for  the  offense 
of  November,  he  should  be  acquitted  for  any  reason,  is  it 
true  that  the  acquittal  thus  obtained  of  the  offense  charged 
to  have  been  perpetrated  in  November,  is  a  bar,  under  these 
circumstances,  to  a  further  prosecution  for  the  more  hein- 
ous offense  of  February,  in  reference  to  which  no  evidence 
was  heard,  no  verdict  rendered — in  a  word,  an  offense 
which  was  not  for  a  moment  considered  by  the  jury? 
We  cannot  see  that  the  jeopardy  ever  attached,  as  to  that 
offense,  so  as  to  bar  another  prosecution. 

The  impanneling  and  swearing  the  jury  would  be  sub- 
ject to  the  legal  right  of  the  defendant  to  insist  that  the 
state  should  elect  upon  which  charge  a  trial  should  be 
then  had.  Upon  the  happening  of  this  event,  a  legal  ne- 
cessity w^ould  then  exist  for  the  withdrawal  of  a  part  of 
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May  Term,  the  charges  from  the  consideration  of  the  jury — a  stop- 
^°^^'  ping  of  the  trial  as  to  such  part — and  consequently  no  jeo- 
JoY  pardy  would  have,  as  to  that  part,  attached,  although  it 
Thb  Statb.  had,  for  a  time,  apparently  so  attached. 

Thus  far  we  have  be^  considering  this  question  under 
the  assumption  that^w^ismidt  ofdbfts  were  charged  in 
the  first  indictment,  and  the  ruling  of  the  Court  in  com- 
pelling an  election,  proper.  In  point  of  fact,  such  was  not 
the  case.  In  that  indictment  the  same  offense  was  charged 
in  different  forms,  and  the  second  count  was,  upon  itd  face, 
a  good  count. 

We  have  already  seen  that  if  a  defendant  moves  in  ar- 
rest, or  to  vacate  a  judgment  already  rendered,  he  will  be 
presumed  to  waive  any  objection  to  being  put  a  second 
time  in  jeopardy;  and  if  he  succeeds  in  causing  judgment 
to  be  arrested  on  a  verdict  rendered  on  a  good  indictment, 
the  Court  supposing  it  to  be  bad,  he  may  be  again  placed 
on  trial.  The  reason  of  this  is  that  the  proceedings  were 
had  at  his  instance,  which  resulted  in  setting  aside  the 
verdict,  &c.  It  was  for  his  benefit,  and  he  is  presumed  to 
waive  any  future  peril  he  may  incur,  in  view  of  the  ad- 
vantage he  derives  by  getting  rid  of  the  present  pressing 
jeopardy.  So  in  the  case  at  bar,  the  defendant  was  charged 
in  two  counts  with  having  produced  the  death  of  a  human 
being — ^first,  by  fire;  second,  by  blows.  The  counts  were 
properly  joined;  but  by  his  own  motion,  and  therefore  cer- 
tainly with  his  consent,  he  procured  an  order  of  the  Court 
which  operated  to  withdraw  the  second  count  from  the 
consideration  of  the  jury  as  fully  as  if  it  had  charged  a 
separate  offense.  To  that  count  no  evidence  could  have 
been  directed,  if  the  trial  had  progressed.  By  that  act,  it 
appears  to  us,  for  these  reasons,  and  those  heretofore  ad- 
vanced, he  consented  to  waive  any  constitutional  rights 
which  might  have  apparently  attached,  just  as  he  would 
have  waived  those  rights  if  he  had  consented  to  the  dis- 
charge of  the  jury,  or  after  verdict  moved  for  a  new  trial  or 
in^arrest.  Elijah  v.  The  State,  1  Humph.  102. —  Williams 
V.  The  Commonwealth,  2  Grat.  667. — Dye  v.  The  Common- 
wealth,  7  id.  662.— The  State  v.  McKee,  1  Baily,  651.— 
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Spencer  v.  The  State,  15  Geo.  R.  562.-7  Blackf.  186.— 7   M»y  Tenn, 
N.  Hamp.  R,  287.-6  Alb.  676.-2  Leigh,  727.— 17  Mass.      l^^- 
R.  615.-1  McLean,  429.-3  id.  573.-5  ieU  286.-8  Wend.     Wimcws 
549,  and  authorities  heretofore  cited.  Malons. 

Per  Cfuriam. — The  judgment  is  aj£nned. 

X  Z7.  Pettitj  C,  0$w^l^  anl  J,  JPr  C$nner^  for  the  appel- 
lant. 


>m   » 


WiLKiNs  and  Others  r.  Malone. 


14    168 
164    464 


Section  14  of  article  4  of  the  constitation  literally  extends  to  criminal  prose- 
cations  onlj;  but  in  its  spirit  and  intent,  it  protects  a  person  from  a  com- 
pulsory disclosure  in  a  civil  suit  of  fisicts  which  might  subject  him  to  a  crim- 
inal prosecution. 

But  the  statute  proTiding  that  a  person  charged  in  a  ciyil  suit  with  taking 
illegal  interest  may  be  required  to  answer,  and  that  his  answer  shall  not  be 
used  against  him  in  a  criminal  prosecution  for  usury,  is  not  unconstitu- 
tional. 

The  section  in  question  does  not  extend  to  mere  penalties  and  forfeitures. 


APPEAL  from  the  Posey  Court  of  Common  Pleas.       Tuesday, 

^  May  29. 

WoRDEN,  J. — MaUme  brought  suit  against  Wilkins  and 
others  on  a  promissory  note. 

The  defendants  pleaded  usury.  Replication  in  denial, 
and  trial  by  the  Court;  finding  for  the  plaintiff  for  the  full 
amount  appearing  to  be  due  on  the  note,  and  judgment  , 

on  the  finding,  a  new  trial  being  refused. 

On  the  trial,  the  defendants  ofiered  to  examine  Malone^ 
the  plaintiff,  as  a  witness  in  the  cause,  to  prove  the  usury 
set  up  in  the  answer;  but  the  plaintiff  objected  on  the 
ground  that  such  examination  would  criminate  himself, 
and  the  objection  was  sustained  by  the  Court,  and  the  de- 
fendants were  not  permitted  t«  examine  the  plaintiff  as  to 
the  alleged  usury.  This  ruling  presents  the  only  question 
involved  in  the  case. 

The  Slst  section  of  tha  act  defining  and  punishing  mis- 
demeanors  (2  R.  S.  p.  440),  makes  it  a  penal  offense  to 
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V. 

Maloxe. 


May  Term,  (<  receive  or  reserve,  on  any  contract  or  agreement  what- 
•'^^^^*  ever,  a  greater  rate  of  interest  than  at  the  time  is  allowed 
by  law." 

The  14th  section  of  the  first  article  of  the  constitution 
of  the  state  provides,  that  "No  person,  in  any  criminal 
prosecution,  shall  be  compelled  to  testify  against  himself." 

Literally,  this  provision  extends  to  criminal  prosecutions 
only,  and  not  to  civil  actions;  but  we  think  its  spirit  and 
intent  go  much  farther,  and  protect  a  person  from  a  com- 
pulsory disclosure,  in  a  civil  suit,  of  facts  tending  to  crimi- 
nate the  party,  wherever  his  answer  could  be  given  in  evi- 
dence against  him  in  a  subsequent  criminal  prosecution. 
As  was  said  of  a  like  provision,  by  the  Supreme  Court  of 
Georgia.^  in  the  case  of  Higdon  v.  Heard,  14  Geo.  R.  255, 
"by  it  all  persons  are  protected  from  furnishing  evidence 
against  themselves  which  may  tend  to  subject  them  to  a 
criminal  prosecution." 

Were  there  no  other  statutory  provisions  bearing  on  the 
subject,  the  ruling  below  would  have  been,  without  doubt, 
correct. 

In  1  a,  S.  p.  345,  are  found  the  following  sections: 

"  Sec.  6.  Any  person  charged  with  taking  illegal  inter- 
est, may  be  required  to  answer  on  oath  in  any  civil  pro- 
ceeding." 

"  Sec.  8.  Any  officer  or  agent  of  a  corporation,  whether 
interested  or  not,  may  be  summoned  as  a  witness,  in  an 
action  for  usury  against  such  person  or  corporation,  and 
required  to  disclose  all  the  facts  of  the  case;  but  the  testi- 
mony of  such  witness,  or  the  answer  of  a  party  as  required 
in  section  six,  shall  not  be  used  against  such  witness  or 
party  in  any  criminal  prosecution  for  usury." 

The  counsel  for  the  appellee  insists  that  although  the 
testimony  thus  provided  for  cannot  be  given  in  evidence 
against  the  party  in  a  criminal  prosecution  for  usury,  yet 
that  the  constitution  protects  him  from  being  thus  com- 
pelled to  testify.     He  argues  as  follows: 

"  There  is  no  provision  in  the  code  exonerating  the  par- 
ty or  witness  from  criminal  prosecution  after  examination. 
He  is  still  liable  to  be  accused  and  convicted.     This  being 
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the  case,  the  protection  provided  for  the  witness  or  party    May  Term, 
in  §  8  amounts  to  no  protection  at  all.     True,  the  'testi-       ■*^^^' 
mouy  of  such  witness,  or  the  answer  of  a  party,'  shall  not     Wilkins 
be  used  against  him  in  a  criminal  prosecution  for  usury;     Malone. 
but  to  what  does  this  amount  ?     You  shall  not  be  permit- 
ted to  prove  what  he  testified,  but  you  can  make  him  give 
a  detailed  statement  of  all  the  facts  and  circumstances 
under  oath,  and  then,  by  the  light  thus  thrown  upon  the 
case,  you  can  bring  in  other  witnesses  and  convict  him. 
Would  not  such  a  course  tend  to  criminate  the  party?     If 
this  evasion  of  the  spirit  of  our  constitution  can  be  ap* 
plied  to  cases  of  usury,  it  can,  with  the  same  propriety,  be 
applied  to  every  other  crime;  and  where  usury  has  been 
taken  under  pretended  sales,  the  party  examined  would  be 
compelled  to  furnish  the  key  that  would  unlock  all  dovfbts, 
and  lead  him  to  his  own  conviction." 

The  statute  having  provided  that  a  party  charged  with 
taking  illegal  interest  may  be  required  to  answer,  and  that 
his  answ^er  shall  not  be  used  against  him  in  a  criminal 
prosecution  for  usury,  we  think  that  his  constitutional 
rights  are  substantially  protected  by  the  exclusion  of  his 
answer,  in  a  criminal  prosecution  for  usury;  and  that  he 
may  be  required  to  answer  in  a  civil  proceeding. 

■ 

But  two  cases  that  seem  to  bear  directly  upon  this 
point  have  come  under  our  notice,  one  of  which  is  Hig- 
don  V.  Heard,  supra,  and  the  other  is  The  Stbie  v.  Quarles, 
8  Eng.  (Ark.)  307. 

In  Higdan  v.  Heard,  it  was  held  that  an  act  requiring  a 
defendant  to  answer  as  to  gaming,  on  a  bill  in  chancery 
for  discovery,  was  valid,  and  not  in  conflict  with  the  con- 
stitution, as  the  constitution  itself  would  furnish  the  party 
a  protection  by  excluding  the  answers  thus  elicited,  in  any 
subsequent  criminal  case.  According  to  this  case,  had 
our  law  stopped  with  requiring  the  party  to  answer  as  to 
the  usury,  and  made  no  provision  excluding  the  answers 
given  from  being  used  in  a  criminal  case,  it  would  still 
have  been  valid,  and  the  party  would  have  been  bound  io 
answer  in  a  civil  proceeding;  the  constitution  itself,  with- 
out any  statute,  furnishing  its  own  protection,  and  exclud- 
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May  Term,    ing  the  evidence  thus  elicited  from  being  given  on  the  trial 
1860.      Qf  a  criminal  case. 


WiLKiKB  In  the  case  of  The  State  v.  Quarks^  it  was  held  that 
MaZ^kb.  "where  two  persons  are  concerned  in  the  commission  of  a 
crime  (as  in  gaming),  one  of  them  may  be  compelled,  un- 
der  §  72,  &c.,«to  give  evidence  on  the  trial  of  an  indict- 
ment against  the  other;  because,  by  the  provisions  of  that 
statute,  'the  testimony  of  such  witness  shall,  in  no  in- 
stance, be  used  against  him  in  any  criminal  prosecution 
for  the  same  offense,'  and  thus  he  is  protected  from  self- 
.accusation,  and  his  common-law  and  constitutional  privi- 
lege secured  to  him." 

These  cases  seem  to  settle  the  principle  involved  in  the 
case  at  bar.  The  constitutional  provision  in  question  is 
/thoroughly  interwoven  with  the  history  and  principles  of 
/the  common  law.  it  exempts  no  one  from  the  conse- 
Iquences  of  a  crime  which  he  may  have  committed, (but 
I  only  from  the  necessity  of  himself  producing  the  evidence 
\o  es^aBlishjfc^  ''It  is  founded  upon  the  general  sense  o 
enlightened  men,  that  compulsory  self-accusation  of  crime 
is  not  only  at  war  with  the  true  charities  of  religion,  but 
has  been  proven  to  be  impolitic  by  the  truths  of  history, 
and  the  experience  of  common  life."  When  it  is  provided 
that  the  answers  elicited  from  a  party  in  a  civil  proceeding 
shall  not  be  used  against  him  in  a  criminal  prosecution 
for  the  usury,  it  seems  to  us  that  his  constitutional  privi- 
lege is  fully  secured  to  him.  True,  he  may  disclose  facts 
that  were  before  unknown  to  any  officer  whose  duty  it 
may  be  to  prosecute  offenses,  or  to  any  one  but  himself. 
He  may  disclose  circumstances  that  may  lead  to  a  crimi- 
nal prosecution.  But  these  facts  and  circumstances  can- 
not be  proven  by  the  answers  thus  compelled.  They  must 
be  proven  entirely  by  other  means,  and  the  party  cannot 
be  said,  in  any  just  sense,  "to  be  compelled  to  testify 
against  himself"  in  the  criminal  prosecution,  because  the 
evidence  which  he  furnishes  in  the  civil  proceeding  can,  in 
no  manner,  be  given  against  him  in  the  criminal.  This 
view  is  not  without  close  analogy  in  the  principles  of  the 
common  law.   Thus,  where  confessions  have  been  obtained 
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from  a  party  under  circumstances  that  would  render  them 
inadmissible  as  evidence  in  a  criminal  prosecution  against 
him,  and  the  confessions  bring  to  light  facts  until  then  un- 
known, the  facts  may  be  proven  by  other  testimony,  al- 
though the  confessions  are  wholly  inadmissible.  Archb. 
Grim.  Pr.  (7th  ed.)  424. — The  Commonwealth  v.  Knappy  9 
Pick.  496. 

The  appellee  takes  another  position  as  follows: 

"  Aside  from  the  view  I  have  presented,  there  is  another 
reason  why  the  ruling  of  the  Ck>urt  below  should  be  sus- 
tained. 

"  Section  5, 1  R.  S.  p.  344,  provides:  ^  If  interest  be  paid 
or  reserved  at  a  higher  rate  than  by  law  aUowed,  the  payer, 
or  his  personal  representative,  may  recover  such  interest, 
with  10  per  cent,  damages  thereon,  by  suit,  if  commenced 
within  one  year  after  payment  thereof.' 

^  Under  this  section,  Malone  might  have  been  liable  for 
the  above  penalty,  and  §  8  would  not  shield  him  in  a  civil 
suit  for  the  same,  as  it  only  applies  to  criminal  prosecu- 
tions." 

On  the  supposition  that  the  penalty  or  forfeiture  pro- 
vided for,  is  such,  that  at  common  law  a  party  would  be 
protected  from  testifying  in  relation  to  it,  still  it  is  within 
the  control  of  the  legislature,  and  they  having  provided 
that  he  should  answer,  we  are  of  opinion  that  the  act  is 
valid,  and  that  an  answer  can  be  legally  required.  The 
constitutional  provision  does  not,  as  we  think,  extend  to 
mere  penalties  and  forfeitures,  but  only  to  *' criminal  prose- 
cutions." 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  P.  Edsofij  for  the  appellants. 

A.  P.  Hoveyj  for  the  appellee. 


Maj  Torm, 
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Tnesdayy 
May  29. 


Davis  v.  Murphy. 

A.  contracted  ivith  B.  for  the  purchase  of  all  the  wheat  he,  B.,  might  raise  on 
his  farm  for  the  current  season,  at  a  certain  price  per  bushel.  Udd^  that 
there  was  no  implied  warranty,  on  J5.'«  part,  as  to  the  quality  or  value  ot 
the  wheat  to  be  delivered. 

APPEAL  from  the  Henry  Circuit  Court. 

WoRDEN,  J. — Davis  brought  suit  against  Murphy  upon 
a  contract,  which  is  set  out  as  follows,  viz.: 

"  I,  Joel  Murphy^  have  this  day  bought  of  Nathan  Davis^ 
all  the  wheat  he  raises  this  season  on  his  home  farm,  ex- 
cept enough  for  his  bread  and  seed-wheat,  for  -which  I 
agree  to  pay  one  dollar,  in  good  State  Bank  of  Indiana  or 
Ohio  State  Bank  paper  money,  at  the  time  of  delivery,  at 
Millville^  Henry  county,  Indiana^  which  is  to  be  between 
the  first  day  of  August  and  10th  day  of  September  next  I 
agree  to  furnish  a  sufficient  number  of  sacks  at  MUlvilie 
when  requested,  by  mail,  and  one  week's  notice  before  the 
wheat  is  to  be  threshed.     This  23d  day  of  JunCy  1857. 

[Signed]  ''Joel  L.  Murphy.'' 

The  complaint  avers  that  the  words  "per  bushel"  were, 
by  mistake  of  the  draftsman,  omitted  and  left  out  after 
the  words  "one  dollar,"  contrary  to  the  agreement  and  pur- 
pose of  the  parties.  It  it  averred  that  the  plaintiff  raised 
on  his  home  farm  that  season  three  hundred  and  twenty 
bushels  of  wheat,  over  the  amount  required  by  him  for 
bread  and  seed;  and  that  after  giving  notice,  &c.,  he  did, 
on  the  8th  of  September^  1857,  haul  to  said  MUlvilie^  and 
had  ready  to  deliver  to  the  defendant,  the  wheat,  and  then 
and  there  requested  him  to  receive  the  same  and  pay  him 
therefor  according  to  the  agreement,  but  the  defendant  re- 
fused and  still  refuses  so  to  do;  and  that  the  plaintiff  still 
has  the  wheat  ready  to  deliver  to  the  defendant  if  he  will 
receive  the  same.  There  are  other  averments  in  the  com- 
plaint not  necessary  to  be  here  noticed. 

The  defendant  answered,  amongst  other  things,  as  fol- 
lows: "That  at  the  time  of  making  said  agreement,  to- 
wit,  on,  &c.,  the  wheat  spoken  of  in  said  agreement  was 
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unripe  and  not  matured,  but  green  and  growing  on  the 
farm  of  said  plaintiff;  that  before  said  wheat  ripened  or 
matured,  it  was  stricken  with  the  rust,  and  otherwise 
blasted  and  injured  to  such  an  extent  that  the  same  never 
filled  or  properly  matured,  but  was  harvested  and  threshed, 
and  hauled  to  said  MiUmlle  by  said  plaintiff,  in  a  shriv- 
eled, blasted,  and  unmerchantable  condition ;  that  the  de- 
fendant had  no  knowledge  of  the  condition  of  said  wheat 
until  after  the  same  was  so  hauled  to  said  MiUviUe  by  the 
plaintiff;  that  he  refused  to  receive  and  pay  for  said  wheat, 
because  of  its  unmerchantable  and  unsaleable  condition  as 
aforesaid." 

To  this  paragraph  of  the  answer  the  plaintiff  demurred, 
but  the  demurrer  was  overruled,  and  he  excepted.  There 
were  other  pleadings  in  the  cause;  but  the  above  present 
the  question  upon  which  the  case  turns.  Judgment  was 
entered  for  the  defendant. 

In  order  to  test  the  correctness  of  the  ruling  on  the 
demurrer,  it  is  necessary  to  ascertain  what  is  the  true 
interpretation  and  effect  of  the  contract  set  out.  It  is 
contended,  on  the  one  hand,  that  there  was  an  implied 
warranty  that  the  wheat,  when  delivered,  should  be  mer- 
chantable; while,  on  the  other,  it  is  insisted  that  no  such 
implication  attaches,  and  that  Murphy  was  bound  to  re- 
ceive and  pay  for  the  wheat,  at  the  stipulated  price,  al- 
though it  might  be  shriveled,  blasted,  and  unmerchantable. 

By  the  terms  of  the  contract.  Murphy  bought  of  Davis, 
at  the  stipulated  price,  "all  the  wheat  he  (Davis)  raises 
this  season  on  his  home  farm,  except,"  &c.  By  this  con- 
tract, Davis  was  not  bound  to  deliver,  nor  was  Murphy 
bound  to  receive,  any  other  wheat  than  that  which  Davis 
should  raise  on  his  home  farm  that  season. 

^'  When  a  sale  is  of  particular  classes  and  descriptions 
of  goods  generally,  to  be  selected  by  the  vendor,  such  as  a 
sale  of  so  many  measures  of  corn,  wine,  oil,  or  fruit,  and 
not  of  any  specific  ascertained  parcel  of  goods,  the  vendor 
will  fulfill  his  contract  by  furnishing  any  goods  fairly  an- 
swering the  description  given  by  him.  When,  on  the  other 
hand,  the  precise  article  intended  to  be  bought  and  sold 
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May  Term,    was  ascertained  and  identified  at  the  time  of  the  making 

lz?_' of  the  bargain,  the  vendor  must  deliver  the  identified  thing 

Datib  so  fixed  upon  and  ascertained,  and  cannot  fulfill  his  con- 
MuRPHT.  tract  by  tendering  and  delivering  anything  else  of  a  cor- 
responding nature."     Add.  on  Cont.,  p.  228. 

The  contract  in  question  being  for  certain  specific  wheat, 
viz.,  that  which  Davis  raised  on  his  home  farm  that  season, 
his  obligation  required  a  delivery  of  that  particular  wheat, 
although  it  might  be  more  valuable  than  ordinary  wheat 
that  would  come  up  to  the  standard  of  a  merchantable 
quality.  On  the  other  hand,  a  delivery  of  the  wheat  con- 
tracted for  would  be  a  discharge  of  his  contract;  and  he 
would  be  entitled  to  the  stipulated  price,  although  the 
wheat  fell  short  of  the  standard,  unless  there  was  an  im- 
plied warranty  that  the  wheat  should  come  up  to  that 
standard. 

The  following  observations  of  an  eminent  jurist  on  the 
subject  of  implied  warranties,  are  worthy  of  quotation: 
''If  there  be  no  express  warranty,  the  common  law,  in 
general,  implies  none.  Its  rule  is,  unquestionably,  both  in 
England  and  in  this  country,  caveat  emptor — ^let  the  pur- 
chaser take  care  of  his  own  interests.  This  rule  is  appa- 
rently severe,  and  it  sometimes  works  wrong  and  hard- 
ship; and  it  is  not  surprising  that  it  has  been  commented 
upon  in  terms  of  strong  reproach,  not  only  by  the  commu- 
nity, but  by  members  of  the  legal  profession;  and  these 
reproaches  have,  in  some  instances,  been  echoed  from  tri- 
bunals which  acknowledge  the  binding  force  of  the  rule. 
But  the  assailants  of  this  rule  have  not  always  seen  clearly 
how  much  of  the  mischief  apparently  springing  from  it 
arises  rather  from  the  inherent  difi&culty  of  the  case.  As 
a  general  rule,  we  must  have  this  or  its  opposite;  and  we 
apprehend  that  the  opposite  rule — that  every  sale  implies 
a  warranty  of  quality — ^would  cause  an  immense  amount 
of  litigation  and  injustice.  It  is  always  in  the  power  of  a 
purchaser  to  demand  a  warranty;  and  if  he  does  not  get 
one,  he  knows  that  he  buys  without  warranty,  and  should 
conduct  himself  accordingly;  for  it  is  always  his  duty  to 
take  a  proper  care  of  his  own  interests,  and  to  use  all  that 
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precaution  or  inveBtigation  which  such  case  requires;  and    May  Term, 
he  must  not  ask  the  law  to  indemnify  him  against  the       •'•°^^' 
consequences  of  his  own  neglect  of  duty."    1  Pars.  Cont.       Datis 

460.  MusPHr. 

To  this  general  rule  that  the  law  implies  no  warranty  of 
the  quality  of  goods,  there  are  numerous  exceptions;  but 
we  are  of  opinion  that  the  contract  in  question  does  not 
fall  within  any  of  them. 

It  may  be  conceded  that  on  principles  that  are  univer* 
sally  understood,  where  there  is  a  contract  to  deliver  a 
quantity  of  a  given  article,  for  example,  a  hundred  bushels 
of  wheat,  a  merchantable  or  marketable  quality  of  the  ar- 
ticle is  always  intended  by  the  parties.  Howard  v.  Hoey^ 
23  Wend.  350.  But  the  case  at  bar  does  not  come  within 
that  principle.  Such  a  contract  could  be  discharged  by 
the  delivery  of  any  wheat  of  a  merchantable  quality,  it 
not  being  for  any  particular  and  specified  wheat.  The 
Court  in  that  case  note  the  natural  and  obvious  distinc- 
tion  between  such  a  contract  and  a  contract  for  the  future 
delivery  of  a  determinate  and  specified  article.  They  say: 
^  The  common  law  will  be  found  to  have  acted  on  the  for- 
mer rule  {caveat  venditor)  in  respect  to  executory  sales,  or 
more  properly  speaking,  agreements  to  make  sales  of  inde- 
terminate things;  though  I  do  not  find  any  case  expressly 
holding  the  distinction.  In  short,  there  is  always  a  war- 
ranty or  promise  implied,  that  the  indeterminate  thing  to  be 
delivered,  should  at  least  not  have  any  remarkable  defect; 
though  the  rule  of  the  common  law  is  clearly  otherwise  in 
respect  to  what  is  properly  denominated  a  rule."  A  con- 
tract for  the  future  delivery  of  a  specific  thing,  as  in  the 
case  at  bar,  undoubtedly  stands  upon  the  same  ground,  so 
far  as  wairanty  of  quality  is  concerned,  as  executed  con* 
tracts  for  the  sale  of  property. 

Nor  does  the  case  fall  within  the  exception  that  where 
goods  are  ordered  of  a  manufacturer  for  a  particular  pur* 
pose,  there  is  an  implied  warranty  that  they  shall  be  fit  for 
the  purpose  designed.  Even  were  a  wheat-grower  to  be 
considered,  in  respect  to  wheat,  a  manufacturer,  still  it 
does  not  appear  that  the  wheat  purchased  was  intended 
Vol.  XIV.— 11 
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May  Term,    for  any  particular  purpose;  but  were  it  eo,  the  purchaser 

•^^^'      having  contracted  for  the  particular  wheat  epecified,  took 

Datu      upon  himself  the  risk  of  its  answering  the  intended  pur* 

McBPHT.     pose.     Pars,  on  Cont.  470. —  Chanter  v.  Hopkins^  4  M.  and 

W.  399. 

The  case  does  not  come  within  another  exception  to  the 
general  rule — ^that  where  an  examination  of  the  article  sold 
is,  from  its  nature  and  situation  at  the  time  of  the  sale, 
impracticable.  The  defendant  had  an  opportunity  to  ex- 
amine the  situation  of  the  growing  wheat,  and  had  the 
opportuoity  of  judging  as  to  its  prospects,  equally  with  the 
plaintiff.     Vide  Humphreys  v.  Comline^  8  Blackf.  516. 

The  case  of  Sutton  v.  Temple^  12  M.  and  W.  52,  is 
strongly  in  point  here.  A.  hired,  in  writing,  the  eatage  or 
pasturage  of  twenty-four  acres  of  land  from  B,  for  seven 
months,  at  a  rent  of  £40,  and  stocked  the  land  with 
beasts,  several  of  which  died  a  few  days  afterwards  from 
the  effect  of  a  poisonous  substance  which  had  accidentally 
spread  over  the  land  without  the  knowledge  of  B*  Heldj 
that  A,  could  not  abandon  the  land  for  breach  of  an  im« 
plied  contract  in  £.,  but  continued  liable  for  the  whole 
rent. 

.  ^^The  law  does  not  imply  from  the  mere  seller  of  an 
article  in  its  natural  state,  who  has  no  better  means  of 
information  than  the  purchaser,  and  who  does  not  affirm 
that  the  article  is  fit  for  any  particular  purpose,  any  war- 
ranty  or  undertaking  beyond  the  ordinary  promise  that  he 
makes  no  false  representations  calculated  to  deceive  the 
purchaser,  and  practioes  no  deceit  or  fraudulent  conceal- 
ment, and  that  he  is  not  cognizant  of  any  latent  defect 
materially  affecting  the  marketable  value  of  the  goods." 
Add.  on  Cont.  230. 

The  construction  sought  to  be  put  upon  the  contract 
in  question,  by  the  defendant,  would  lead  to  what  would 
se^m  to  us  to  be  an  absurdity.  1i  the  contract,  by  the 
construction  of  its  terms,  or  by  way  of  implication,  be 
held  to  mean  that  the  wheat  shall  be  of  a  mercha/itable 
quality,  or  otherwise  that  the  purchaser  is  not  required  to 
take  and  pay  for  it,  this  obligation  must  be  mutual,  and 
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Small 

T. 

Bbxtxs. 


the  seller  would  not  be  bound  to  deliver  it  unless  it  were  May  Term, 
of  that  quality,  for  he  would  not  be  bound  to  deliver  that  •^^^' 
which  the  purchaser  would  not  be  bound  to  receive.  Now 
supposing  that  wheat,  at  the  time  this  was  to  have  been 
delivered,  was  worth,  say  a  dollar  and  a  half  per  bushel, 
and  the  plaintiff  could  sell  this  particular  wheat  to  some 
one  else,  it  not  being  merchantable,  for  a  dollar  and  a  quar- 
ter per  bushel,  and  did  so,  it  is  very  clear  to  our  minds 
that  in  a  suit  by  the  defendant  against  him  for  a  failure  to 
deliver  the  wheat  according  to  the  contract,  it  would  be  no 
defense  -for  him  to  say  that  the  wheat  was  unmerchanta- 
ble, and  therefore  he  was  under  no  obligation  to  deliver  it 
according  to  the  contract,  but  had  a  right  to  take  advan- 
tage of  the  rise  in  the  market. 

We  are  of  opinion  that  by  the  settled  rules  of  the  law, 
the  defendant,  having  bought,  in  the  language  of  the  con- 
tract, <^all  the  wheat  he  (Davis)  raises. this  season  on  his 
home  farm,"  &c.,  he  took  upon  himself  not  only  the  risk 
as  to  the  value  of  wheat  generally,  but  also  as  to  the  value 
and  quality  of  the  particular  wheat  thus  purchased. 

It  follows  that  the  answer  was  no  bar  to  the  action,  and 
that  the  demurrer  to  it  was  improperly  overruled. 

Pier  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

X  Brown  and  W.  Orose^  for  the  appellant. 

J,  H,  Mellet  and  E.  B.  MartindcUe^  for  the  appellee. 


.  ^1 


Small  v.  Reeves. 

Upon  an  execntoiy  contract  to  coarej  Umd  by  deed  with  coyenants  of  war- 
ranty,  the  seller  must  haTO,  and  offer  to  conyej,  a  perfect  title,  at  the  time 
the  last  installment  of  pnrehase-monej  becomes  dne  and  the  deed  b  to  be 
executed,  to  enable  him  to  recoyer  vnpaid  pnrcbBse  money. 

Where  a  deed  is  made  and  accepted  and  possession  taken  nnder  it,  want  of 
tide  will  not  enable  the  purchaser  to  resist  the  payment  of  the  pnrchasei- 
money,  or  reoorer  more  than  nominal  damages  on  his  oovenants,  whUe  he 
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Blay  Ttna,       reteins  the  deed,  and  pofseMloD,  and  h«0  been  nilgected  to  no  inconyenience 
1860.  or  expense  on  account  of  the  defect  of  title. 

r Where  incnmbnnoes  constitute  the  defect  of  title,  the  purchaser,  where  thev 

y,  are  embraced  hy  die  corenants  in  his  deed,  may  pay  them  oiF,  and  set  up 

Rrbtk*.  the  amount  in  bar  of  recorery  of  an  equal  amount  of  purcfaase^noney. 
And,  perliaps,  he  may  temporarily  enjoin,  under  some  circumstances,  the 
collection  of  the  purchase-money. 
In  all  cases  where  the  purchaser  is  eyicted  upon  a  paramount  title,  within  his 
ooTenants,  he  may  set  up  the  dama^  in  bar  of  recoTery  of  unpaid  purchase- 
money;  or,  if  the  purchase-money  has  been  all  paid,  he  may  sue,  and  re- 
oorer  for  Aill  damages,  upon  his  coTenants.  It  is  otherwise  where  the  deed 
is  without  corenants. 
Any  adverse  possession,  but  especially  such  as  is  alleged  in  this  case,  at  the 
time  of  the  oonyeyance,  it  $eems,  is  an  eriction,  and  renders  the  conyeyance 
made  utterly  roid. 

Wedimday,         APPEAL  from  the  Clark  Circuit  Court. 
^  Perkins,  J. — Suit  for  a  part  of  the  consideration  of  the 

sale  of  land.  A  deed  for  the  land  had  been  executed. 
The  deed  contained  the  covenants  of  general  warranty, 
and  for  quiet  and  peaceable  possession. 

The  answer  set  up  a  breach  of  the  covenants  as  to  ten 
acres  of  the  land,  which,  it  was  averred,  were,  at  the  time 
of  the  execution  of  the  deed  above  named,  in  the  adverse 
possession  of  one  PaUerion^  who  held  them  by  a  fee  sim- 
ple, indefeasible  title,  and  still  held  the  possession  in  virtue 
of  such  title,  and  that  said  ten  acres  were  worth  1,200  dol- 
lars, being  more  than  the  balance  of  the  purchase-money 
sued  for. 

A  demurrer  to  this  answer  was  sustained. 

The  following  propositions  touching  the  sale  and  con- 
veyance of  land  in  this  state  would  seem  to  be  settled  by 
our  own  decisions. 

1.  Upon  an  executory  contract  to  convey  land  by  deed 
with  covenants  of  warranty,  the  seller  must  have,  and  offer 
to  convey,  a  perfect  title,  at  the  time  the  last  installment 
of  purchase-money  becomes  due  and  the  deed  is  to  be  ex- 
ecuted, to  enable  him  to  recover  unpaid  purchase-money. 
Ind.  Dig.,  p.  792. 

2.  Where  a  deed  is  made  and  accepted  and  possession 
taken  under  it,  want  of  title  will  not  enable  the  purchaser 
to  resist  the  payment  of  the  purchase-money,  or  recover 
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more  than  nominal  damages  on  his  covenants,  while  he  re-   ^^7  Term, 
tains  the  deed,  and  possession,  and  has  been  subjected  to       ^^^' 
no  inconvenience  or  expense  on  account  of  the  defect  of      Skaix 
title.  RuTB». 

This  is,  in  many  of  the  cases,  because  the  purchaser's 
possession,  being  under  color  of  title,  may  continue  undis- 
turbed for  twenty  years,  and  thus  become  perfect,  and  he 
be  uninjured.  And  he  may  rely  on  the  covenants  in  his 
deed  for  redress,  if  injury  occurs.  Hanftah  v.  Hendersonj 
4  Ind.  R.  174. — Reasoner  v.  Edmundsony  5  id.  393.  See 
Osbam  v.  Doddj  8  Blackf.  467. 

3.  Where  incumbrances  constitute  the  defect  of  title, 
the  purchaser,  where  they  are  embraced  by  the  covenants 
in  his  deed,  may  pay  them  off,  and  set  up  the  amount  in 
bar  of  recovery  of  an  equal  amount  of  purchase-money. 
Hobnan  v.  OreagmileSj  at  this  term  (1).  And,  perhaps,  he 
may  temporarily  enjoin,  under  some  circumstances,  the  col- 
lection of  the  purchase-money.  Oldfield  v.  Stevenson^  1 
Ind.  R.  153,  and  cases  cited. 

4.  In  all  cases  where  the  purchaser  is  evicted  upon  a 
paramount  title,  within  his  covenants,  he  may  set  up  the 
damage  in  bar  of  recovery  of  unpaid  purchase-money;  or 
if  the  purchase-money  has  been  all  paid,  he  may  sue,  and 
recover  full  damages,  upon  his  covenants.  Ind.  Dig.  357. 
— Reese  v.  Mc  Quilkin^  7  Ind.  R.  450. 

It  is  otherwise  where  the  deed  is  without  covenants. 
Major  V.  Bruski  7  Ind.  R.  232. — Hardesiy  v.  Smithy  3  id. 
39. 

5.  Any  adverse  possession,  but  especially  such  as  is  al-        ^ 
leged  in  this  case,  at  the  time  of  the  conveyance,  it  seems, 

is  an  eviction,  and  renders  the  conveyance  made  utterly 
void.  Ind.  Dig.  104.  See  Rawle  on  Covenants  for  Title, 
75,  268;  Batiarf  v.  Smithy  7  Ind.  IL  673. 

Per  Owriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

R.  Crawford^  tor  the  appejlant. 

W.  T.  OUo,  for  the  appellee. 

(I)  Poti,  177. 
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Mbj  Term, 

1860. 

Latman 

V. 


Layman  v.  Oraybill. 


The  proceedingB  of  Courts  are  to  be  considered  in  fieri,  until  the  dose  of  tiie 
term  at  which  the j  are  entered. 

ThoB  where  there  was  no  answer  as  to  a  part  of  the  daim  in  salt,  and  an  inter- 
locntorj  judgment  was  taken  as  to  that  part,  and  afterwards,  upon  the  re- 
turn of  a  rerdict,  die  defendant  mored  to  set  aside  the  interlocutoir  jndg- 
ment,  and  snbetitato  the  amount  found  hj  the  jury  as  the  amount  for  whidi 
judgment  should  be  rendered,  supporting  his  motion  by  the  affidavit  of 
the  jurors  that  they  considered  the  facts  of  the  case  and  agreed  upon  their 
▼erdict  as  if  the  whole  amount  of  the  plaintiff's  claim  was  before  them ;  that 
they  did  not  intend  that  the  sum  indnded  in  their  verdict  should  be  added 
to  the  amount  of  the  interlocutory  judgment:  BM,  that  the  Court  might, 
upon  this  affidavit,  rectify  the  Irregularity,  and  sustain  the  motion. 


Wedneaday, 
May  30. 


APPEAL  from  the  Montgomery  Circuit  Court. 

Davison,  J.^^The  appellant,  who  was  the  plaintiff,  sued 
ChraybiU  upon  a  promissory  note  for  the  payment  of  1,165 
dollars.  The  note  bears  date  January  2, 1856^  was  paya- 
ble to  W.  H,  Layman  Sf  Co.y  and  was  by  them  assigned  to 
the  plaintiff. 

Defendant,  in  his  answer,  sets  up  these  facts:  On  the 
8th  of  Jtme^  1856,  he  became  a  partner  of  Layman  Sf  G>., 
the  payees  of  the  note,  in  the  business  of  selling  groceries. 
The  partnership  agreement  was  in  writing.  Pursuant  to 
that  agreement,  they,  the  defendant  and  said  Layman  Sf 
Co.y  established  a  grocery  store  at  Ladoga^  in  Montgomery 
county,  which  was  continued  up  to  January  3, 1857,  when 
W.  H,  Layman^  one  of  the  partners,  proposed  selling  out 
to  the  defendant  the  interest  of  Layman  Sf  Co.  in  the  es- 
tablishment. At  the  time  this  proposal  was  made,  he  rep- 
resented to  defendant  that  Layman  8f  Co.  had  furnished 
and  put  into  said  grocery  store,  moneys  and  goods  to  the 
amount  of  1,965  dollars,  in  proof  of  which  he  then  refer- 
red defendant  to  the  ledger  belonging  to  the  establishment, 
and  especially  to  an  account  which  appears  as  an  entry  on 
page  2  of  that  ledger.  Defendant,  relying  on  said  repre- 
sentations, agreed  to  purchase  the  interest  of  Layman  Sf 
Co.  in  the  grocery  store,  upon  the  following  terms,  viz.: 
He  was  to  pay  them  for  all  the  moneys  and  goods  which 
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they  had  pnt  into  the  establishment;  also  200  dollars  as  ^^y  'J^wai, 
their  share  of  the  profits.  And  thereupon  the  defendant  ^^^» 
and  W,  H.  Layman  struck  a  balance  sheet,  as  between  the  I^atxav 
partners  in  said  store,  upon  the  basis  of  the  entry  on  page  Qkaybiix. 
2  of  said  ledger,  and  the  above  terms  of  sale.  And  upon 
such  balance  sheet  being  struck,  it  showed  a  balance  in 
favor  of  Layman  Sf  Co.  of  1,165  dollars,  for  which  the  de- 
fendant, relying  upon  said  representations,  as  corroborated 
by  the  lentry  in  the  ledger,  executed  the  note  in  suit.  It  is 
averred  that  defendant,  after  the  execution  of  the  note,  dis- 
covered that  the  above  representations  of  W.  H.  Layman^ 
and  also  the  entry  and  account  in  the  ledger,  on  the  second 
page  thereof,  were  false  and  fraudulent  in  this,  that  said 
entry  and  account  shows  an  item  designated  capital  stock, 
amounting  to  760  dollars,  65  cents,  which  purports  to  be, 
and  is,  entered  as  so  much  capital  stock  furnished  said 
grocery  establishment  by  Layman  Sf  Cb.,  when,  in  point  of 
fact,  they  never  did  furnish  the  same,  or  any  part  thereof, 
either  in  cash  or  merchandize;  and  hence  said  item  of  760 
dollars,  65  cents,  ought  not  to  have  been  counted  in  the 
balance  struck  between  the  parties,  under  the  contract  of 
sale  above  recited;  but  the  same  was  so  counted,  and  hav- 
ing been  fraudulently  included  in  said  note,  ought,  there- 
fore, to  be  deducted  from  it*  As  to  the  balance  of  the 
note,  viz.,  454  dollars,  75  cents,  there  was  no  answer. 

Plaintiff  repUed  by  a  general  traverse.  Before  entering 
upon  the  trial,  the  plaintiff,  as  to  the  balance  of  said  note 
not  controverted  by  the  answer,  moved  for  an  interlocu- 
tory judgment,  which  motion  the  Court  sustained.  The 
(^use  was  then  submitted  to  a  jury,  who  found  for  the 
plaintiff  487  dollars,  80  cents. 

The  record  says  that  defendant,  upon  the  return  of  the 
verdict,  moved  to  set  aside  the  order  for  the  interlocutory 
judgment,  and  substitute  the  amount  found  by  the  jury'  as 
the  amount  for  which  judgment  in  the  suit  be  rendered. 
And  in  support  of  his  motion,  he  produced  an  affidavit 
subscribed  and  sworn  to  by  the  jurors  who  returned  the 
verdict,  in  which  they  deposed,  substantially,  that  they 
considered  the  facts  in  the  case  and  agreed  on  their  ver- 
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May  Term,   diet,  as  if  the  whole  amount  of  plaintiff's  claim,  1,165  dol- 
_  ___  ^arSj  was  before  them;  that  they  intended  to  deduct  from 


Latmah  the  whole  note  700  dollars,  and  give  the  plaintiff  a  verdict 
Gkatbill.  for  the  residue,  487  dollars,  80  cents;  but  they  did  not  in- 
tend that  the  sum  included  in  their  verdict  should  be  in 
addition  to  the  amount  of  the  interlocutory  judgment. 

Th6  Court,  having  heard  the  motion,  sustained  it,  upon 
the  ground  that  the  interlocutory  judgment  was  merged  in 
the  verdict  of  the  jury. 

The  plaintiff  thereupon  moved  for  a  new  trial;  but  his 
motion  was  overruled,  and  judgment  was  rendered  on  the 
verdict.  ' 

The  first  alleged  error  relates  to  the  action  of  the  Court 
in  setting  aside  the  interlocutory  judgment.  As  a  general 
rule,  the  proceedings  of  Courts  are  to  be  considered  in 
fieri^  until  the  close  of  the  term  at  which  they  were  en- 
tered. 9  Ind.  R.  490.  Hence,  it  may  be  assumed  that  the 
Court — proper  application  having  been  made  during  such 
term — ^may  set  aside  or  modify  any  of  its  proceedings,  in 
order  to  promote  the  due  administration  of  justice.  And, 
in  this  instance,  the  ruling  must  be  sustained,  unless  it  is 
found  that  the  application  to  set  aside  was  unsupported 
by  sufficient  cause.  It  was  plainly  irregular  for  the  jury 
to  find  a  verdict  upon  the  whole  case  made  by  the  com- 
plaint^ because  the  amount  of  the  interlocutory  judgment 
was  not  in  issue  by  the  pleadings.  The  item  of  760  dol- 
lars, alone,  was  before  them  for  consideration,  and  the  cor- 
rection of  such  irregularity,  being  within  the  power  of  the 
Court,  the  only  legitimate  mode  of  effecting  that  purpose 
seems  to  have  been  adopted.  The  interlocutory  judgment 
having  been  set  aside,  the  final  recovery  against  the  de- 
fendant stood  as  it  would  have  stood  had  the  jury  de- 
ducted the  judgment  from  the  amount  of  their  verdict. 
That  they  did  not  do  so  is  evident  from  the  fact  that  the 
several  amounts  of  the  judgment  and  verdict,  when  added 
.  together,  amount,  in  the  aggregate,  to  more  than  the  note 
in  suit  and  interest.  But  further,  the  jurors  themselves  all 
testify  that  they  did  not  intend  that  the  sum  included  in 
their  verdict  should  be  in  addition  to  the  amount  of  the 
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interlocutory  judgment.    The  testimony  of  the  jurors  thus   May  Twin, 
given  on  the  application  to  set  aside  the  judgment,  was       ^^^' 
legitimate;  because  it  tended  to  sustain  the  verdict    2    Ain>«BWB 
Blackf.  114. — 6  id.  453.    Indeed,  the  evidence  produced  on    Thx  Ohio 
the  application  was  conclusive,  and,  in  our  judgment,  fully  ^^i  ^/^ 
authorized  the  ruling  of  the  Court.  »o^«>  Co- 

But  the  appellant  assigns  another  error,  viz.,  that  the 
verdict  was  not  sustained  by  the  evidence.  We  think 
otherwise.  The  evidence  given  on  the  trial  is,  it  is  true, 
to  some  extent  conflicting;  but  the  weight  of  it  fully  sus- 
tains the  finding. 

We  are  of  opinion  that  the  record  before  us  contains  no 
error  available  in  this  Court;  and  that  the  judgment  of 
the  Court  below  is  in  accordance  with  the  substantial 
rights  of  the  parties. 

Per  Ouriam^ — The  judgment  is  affirmed  with  6  per  cent, 
damages  and  costs. 

/.  E.  McDonald  and  S.  C.  WUIsoHj  for  the  appellant. 

L.  Wallace^  for  the  appellee. 


.  *#^ ■» 


Andrews  v.  The  Ohio  and  Mississippi  Railroad  Com- 
pany. 

A  commiBsioiier  in  a  foreign  state,  appointed  under  the  etatnte  of  1852,  is  ao- 
tlioiized  to  administer  oaths,  and  certifj  affidavits. 

Where  a  notary  public  in  a  foreign  state  has,  by  the  state  law,  authority  to  take 
and  certify  affidayits,  4  281,  2  R.  S.  p.  91,  makes  snch  certificate  presnmtiye 
eridence  in  this  state. 

A  judgment  will  not  be  leTersed  for  a  refusal  to  strike  ont  immaterial  matter. 

Section  284,  2  B.  8.  p.  93,  lays  down  a  general  mle  as  to  what  shall  be  deem- 
ed competent  eTidence  of  the  acts  and  proceedings  of  corporations,  and 
what  the  force  thereof,  without  reference  to  the  place  where  the  eyidence 
may  have  been  taken. 

Where  the  charter  of  a  corporation  limited  the  amount  that  should  be  called 
for  upon  a  subscription  of  stock  to  15  per  cent,  per  annum,  and  10  per  cent, 
had  been  paid,  a  call  was  held  to  be  sufficiently  explicit  without  specifying  a 
place  of  payment  or  the  per  cent,  to  be  paid — time  and  place  being  fixed  by 
the  notice. 
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Pablicfttion  of  notico  of  caUs  for  installments  of  stock  maj  be  proTed  by  the 
affidavit  of  the  book-keeper  in  the  employ  of  the  publisher  of  the  nev8|)aper 
in  which  it  was  made. 

Such  notice  is  snfflcient  if  published  once,  sixty  days  before  the  time  fixed  for 
pa3rment. 

lUse  representations  of  an  agent  of  a  railroad  company  soliciting  stock,  that 
the  persons  undertaking  to  construct  and  equip  the  road  were  able  to  com- 
plete it  without  any  adyance  from  the  company  out  of  their  own  resources, 
are  no  defense  in  an  action  upon  a  subscription. 

The  testimony  of  a  witness  that,  firom  his  knowledge  of  the  conntiy,  a  railroad 
could  hare  been  built  cheaper  upon  one  route  than  another,  is  too  Tague  to 
influence  a  jury. 

In  a  suit  upon  a  subscription  of  stock,  the  circumstances  connected  with  the 
payments,  and  the  amount  called  for,  and  the  amount  paid,  are  proper  evi- 
dence as  to  the  application  of,  or  intention  to  apply,  the  money  paid;  and 
the  attorney  of  the  defendant  may  be  compelled  to  testify  as  to  the  contents 
of  receipts  in  his  possession,  or  the  defendant  may  be  compelled  to  produce 
them. 


Wedneadajff 
May  SO. 


APPEAL  from  the  Jefferson  Circuit  Court. 

Hanna,  J. — Suit  for  two  installments  of  a  stock  subscrip- 
tion.    Verdict  and  judgment  for  the  plaintiffs  below. 

A  great  number  of  points  were  reserved  and  made  for 
the  consideration  of  this  Court. 

First  Interrogatories  were  filed  with  the  answer,  and  an 
order  obtained,  that  the  president  and  secretary  of  the  com- 
pany should  answer  the  same  under  oath;  and  it  is  object- 
ed that  the  affidavits  to  such  answer  are  not  properly  au- 
thenticated; nor  was  the  oath  administered  by  a  person 
authorized,  &c 

The  affidavit  of  the  president  was  made  before,  and  certi- 
fied by,  a  commissioner,  in  the  city  and  state  of  New  Yorkj 
appointed  under  the  1  B.  S.  p.  231;  and  the  case  of  Draper 
v.  WiUiams,  8  Blackf.  574,  is  relied  upon  to  sustain  the  ob- 
jection. That  case  was  decided  under  the  R.  S.  of  1843, 
p.  200,  which  was  not  the  same  as  the  one  now  in  force. 
Proof  of  identity  is  not  now  necessary. 

The  affidavit  of  the  secretary  was  made  before  a  notary 
public,  in  Cincinnaii;  and  it  is  insisted  that  such  officer 
was  not  authorized,  &c.  To  this  it  is  answered  that  §  281, 
p.  91,  and  §  289,  p.  95, 2  R.  S.  do  not  conffict;  but  that  the 
first  should  govern  as  to  this  authentication,  as  well  as  in 
reference  to  the  power  to  take,  &c.    This  point  it  is  not 
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necessary  to  decide,  because,  in  our  opinion,  the  statute  of  May  Tem, 
Ohioy  introduced  on  the  trial,  sufficiently  showed  that,  in       r"^"* 
that  state,  the  officer  named  had  authority  to  take  and  cer-    Akdmwb 
tify  the  affidavit,  and  §  281  then  makes  such  certificate    Thb  6hi6 
presumptive  evidence  in  this  state.  wpm  Rai^^ 

The  Court  overruled  a  motion  to  strike  out  a  part  of  the    «oai>  Co. 
answers  of  the  interrogatories.     This  raises  the  second 
point. 

Tha  question  was  as  to  the  cost  of  the  construction  of 
the  road.  The  answers,  after  stating  cost,  gave  the  reasons 
for  the  increase  over  the  amount  contemplated,  &c.  The 
ground  of  the  motion  was,  as  to  the  latter  part,  first,  that 
it  was  mere  opinion;  second,  that  it  was  not  relative  mat- 
ter in  avoidance.    2  IL  8.  p.  97. 

Perhaps  the  parts  of  the  answers  pointed  out,  were  sub- 
ject to  the  objections  named;  but  as  the  statutes  were  im- 
meterial  and  could  not,  as  we  can  see,  influence  the  decision, 
the  judgment  should  not  be  reversed  in  consequence  of  the 
refusal  to  strike  out. 

Upon  the  trial  the  plaintifis  offered  in  evidence  a  copy 
of  the  record  of  the  acts  of  the  corporation,  in  ordering 
calls,  &;c.  Annexed  was  an  affidavit  under  2  R.  S.  §  284, 
p.  93. . 

It  is  insisted  that  this  statute  has  reference  only  to  cor- 
porations having  their  principal  office  and  place  of  business 
in  Indiana.  We  do  not  think  so.  The  statute  is  general; 
lays  down  a  rule  as  to  evidence  that  shall  be  received  and 
the  force  thereof,  without  reference  to  the  place  where  the 
evidence  may  have  been  taken. 

It  is  further  said  that  in  the  action  of  the  board  on  call 
number  nine,  no  place,  or  per  cent,  of  payment,  was  fixed. 
To  this  it  is  answered,  by  the  opposite  party,  that  the  char- 
ter limited  the  amount  that  could  be  demanded  per  annum 
to  fifteen  per  cent.;  that  ten  had  already  been  called;  that 
in  the  notice,  and  not  the  call,  by  the  charter,  it  is  required 
that  the  amount,  time,  and  place  of  payment  should  be 
specified.  We  think,  under  the  circumstances,  the  call  was 
sufficiently  explicit. 

The  plaintifis,  to  prove  notice  of  said  calls,  introduced 
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May  Term,   copies  thereof,  and  the  affidavit  of  one  styling  himself  a 
•'•^^'      clerk  or  book-keeper  in  the  office  of  the  newspaper  in  which 
Akdbbwb    the  publication  was  stated  to  have  been  made.    Two  ob- 
I'HB  Oeio   jections  were  made,  which  we  will  notice.     First,  that  the 
mwpi^SS^  <^'*^'*®'^  authorized  calls  by  giving  sixty  days'  notice  in  some 
■oAB  Co.     newspaper,  &c.;  that  this  was  inserted  but  a  single  time, 
whereas  it  should  have  been  continuously,  &c.     Second,  if 
the  publication  was  proper,  the  proof  thereof  was  insuffi- 
cient, because  it  could  not  be  made  by  affidavit.     As  to  the 
latter  objection,  the  statute,  2  R.  S.  §  287,  p.  94,  provides 
as  to  the  proof  of  advertisements  in  certain  cases,  and  Vh^ 
thank  v.  The  Henry^  4*^.,  Turnpike  Company y  6  Ind.  R.  125, 
seems  to  recognize  the  same  mode  of  proof  as  sufficient 
in  giving  notice  of  calls  for  installments,  &c.     As  to  the 
former  objection,  the  charter  requires  sixty  days'  notice,  and 
not  sixty  successive  days'  notice  by  publication.     Was  the 
notice  proved  sufficient?    We  are  of  opinion  it  was.     The 
notice  was  not  required  to  be  published  in  different  num- 
bers or  issues  of  a  newspaper.     The  notice  began  to  oper- 
ate from  the  time  it  was  given.     It  was  not  by  the  statute 
required  to  be  renewed,  as  in  some  other  instances.     Other 
objections  were  made  as  to  the  introduction  of  evidence, 
which  makes  it  necessary  to  notice  the  issues. 

The  complaint  embodied  the  subscription,  and  averred 
that  calls  had  been  made,  notices  given,  and  a  failure  to 
pay,  &C. 

Answer,  first,  a  general  denial;  second,  payment;  third, 
that  the  subscription  was  obtained  by  fraud  in  the  agent 
representing  that  the  road  would  be  constructed,  under  a 
contract  then  made  with  responsible  and  solvent  contractors, 
for  9,000,000  dollars;  that  Ripley  and  Jennings  counties  had 
each  subscribed  50,000  dollars,  &c.;  that  said  representa- 
tions were  false,  &c.;  fourth,  counter-claim. 
Reply  in  deniaL 

On  the  trial  the  defendant  offered  to  prove  that  the  so- 
liciting agent  of  the  company  represented  to  the  defendants 
that  the  persons  having  the  contract  to  construct  and  equip 
the  road,  were  able  to  complete  the  same,  without  any  ad- 
vance from  the  road,  out  of  their  own  resources,  and  that 
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sach  representations  were  false.     The  eyidence  was  pro-    May  Tcnn, 
perly  rejected.     It  did  not  directly  fall  within  the  issues,  _iz___ 
and  if  it  had,  woold,  perhaps,  have  been  immaterial.     We    Animaws 
cannot  see  how  either  the  truth  or  falsity  of  such  statement    Tbb  Ohio 
should  have  influenced  the  action  of  the  defendant  in  sub-  ^"ppj  k!?,"' 
scribing.  /  »o^">  Co. 

A  witness,  in  answer  to  a  question  directed  to  that  point, 
was  permitted  io  state,  that  from  his  knowledge  of  the 
country,  the  road  could  be  built  cheaper  upon  one  route 
surveyed  than  another.  He  was  not  an  engineer.  It  is 
insisted  that  this  is  the  expression  of  an  opinion  by  one  not 
an  expert.  Whether  it  was  such  an  expression  or  not,  we 
need  not  stop  to  decide^  for  two  reasons:  first,  if  such  an 
expression,  it  was  in  such  a  vague  form  as  to  have  had  no 
influence  with  the  jury;  and,  second,  it  was  a  statement 
upon  a  matter  that  was  not  legitimately  involved  in  the 
issues  being  then  tried.       ^ 

It  was  proved  by  the  answers  to  interrogatories,  that  the 
defendant  had  paid  140  dollars;  to  show  the  application  of 
these  payments,  the  plaintifls  were  permitted  to  give  in  evi- 
dence certain  calls,  other  than  those  sued  on,  although  those 
calls  were  made,  and  were  for  installments  due,  before  the 
subscription  in  this  case;  and  was,  also,  permitted,  in  the 
same  connection,  and  for  the  same  purpose,  to  examine 
one  of  the  counsel  for  the  defendant,  as  to  the  contents  of 
receipts  given  for  payments  made.  Notice  was  given 
during  the  trial  to  said  attorney  to  produce  the  receipts, 
which  he  refused  to  do;  and  objected  to  testifying  as  to 
the  contents,  on  the  ground  that  any  and  all  information  he 
had  in  relation  thereto,  was  derived  from  the  receipts,  placed 
in  his  hands  as  attorney  in  the  case. 

The  circumstances  connected  with  the  payments,  were 
proper  evidence  to  go  to  the  jury,  upon  the  question  of  the 
application,  or  intention  to  apply,  the  money  so  paid. 

The  amount  of  the  installments  called  for,  and  the  amount 
paid,  were  proper  items  of  evidence  to  go  to  the  jury  upon 
that  question. 

The  notice  to  the  attorney  was  suflicient,  he  having 
stated  that  he  had  the  receipts  then  in  his  possession.     As 
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May  Tenn»  to  whether  he  couki  be  compelled  to  testify  as  to  the  con- 
__I?___  tents,  we  are  of  opinion  that  he  coold.  The  party  himself 
might  have  been  compelled,  under  the  statute,  to  produce  the 
receipts  on  the  trial.  He  could  not  defeat  the  production 
of  that  evidence  by  passing  it  into  the  hands  of  his  attorney. 
He  could  still  have  been  compelled  to  produce  it.  The  at- 
torney stood  in  no  more  secure  position. 

Voluminous  instructions  were  given  and  refused.  We 
have  carefully  examined  them,  and  come  to  the  conclusion 
that  the  rulings  of  the  Court  in  reference  thereto  were, 
taken  all  together,  correct. 

Per  Curiam^ — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

H>  W.  Harrington^  for  the  apppellant. 

&  Judahj  for  the  appellees. 


Vawter  t?.  The  Ohio  and  Mississippi  Railroad  Com- 
pany. 

The  New  AUbomy.  frc.,  BaOroad  Co,  r.  McCormkJcy  10  Ind.  D.  499,  followed. 

If  the  complaint  is  not  demurred  to  it  is  good  after  yerdict. 

If  a  sabficription  of  stock  in  a  railroad  company  is  conditioned  that  tho  road 
be  located  on  a  certain  ronte,  the  plaintiff  may  prove,  in  a  suit  upon  it,  that 
the  defendant  owned  land  upon  that  ronte. 

The  representations  of  a  soliciting  agent  with  regard  to  the  ultimate  ralue  of 
railroad  stock,  is  mere  matter  of  opinion,  upon  which  the  subscriber  has  no 
right  to  rely. 

A  witness  for  defendant,  upon  cross-examination,  in  this  case,  was  asked  whe- 
ther the  subscription  was  not  first  made  "for  the  purpose  of  securing  the 
location  on  the  Broadkead  surrey.    Hdd,  that  the  question  was  not  leading. 


Wedne^dtnif 
May  90, 


APPEAL  from  the  Jefferson  Circuit  Court. 

Hanna,  J. — Suit  to  recover  installments  on  subscription 
to  capital  stock  of  the  company. 

The  pleadings  are  similar  to  those  in  the  case  of  An^ 
drews  v.  the  same  appeUees,  at  this  term  (1). 

Numerous  points  are  presented  for  our  consideration  by 
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the  brief  of  the  appellant     Such  points,  from  the  fourth    ^7  ^«i™» 
to  the  fourteenth  inclusive,  have  been  considered  in  the       ^^^' 
case  of  AndrewSj  heretofore  cited.  Vawtbm 

The  first  question  raised  is  in  reference  to  the  ruling  of   Thb  Ohio 
the  Court  striking  out  a  part  of  the  fourth  paragraph  of  tfppi^RAi^ 
the  answer.     The  part  stricken  out  is  not  before  us  by  bill    "©-^^  Co. 
of  exceptions,  so  as  to  enable  us  to  consider  it. 

The  second  point  made,  is  upon  the  demurrer  to  the 
eighth  paragraph  of  the  answer,  which  set  up  that  no  cer- 
tificate of  stock  had  been  tendered  before  suit,  and  was 
held  bad.  The  decision  was  right  T/ie  New  Albany,  (^c, 
Railroad  Co.  v.  McCormickj  10  Ind.  R.  499. 

The  third  point  is  upon  the  sufficiency  of  the  complaint 
It  was  not  demurred  to.    It  is  good  after  verdict. 

15.  The  plaintiff  was  suflered  to  prove  that  the  defend- 
ant owned  a  farm  on  one  of  the  routes  surveyed.  The 
subscription  of  the  defendant  was,  in  the  first  place,  con- 
ditional on  the  location  of  the  road  on  that  route,  and 
after  its  location  made  absolute.  The  evidence  was  prop- 
erly received  on  the  question  of  the  inducements  which  in- 
fluenced him  to  subscribe. 

16.  The  Court  refused  to  hear  evidence  of  representa- 
tions made  by  a  soliciting  agent  in  regard  to  the  ultimate 
value  of  such  stock.  This  could  not  have  been  anything 
more  than  a  mere  matter  of  opinion,  upon  which  no  per- 
son should  have  placed  such  confidence  as  to  have  con- 
trolled his  action  in  subscribing. 

17.  A  witness,  upon  cross-examination,  was  asked  by 
the  plaintiff  whether  the  subscription  sued  on  was  not 
first  made  ^'for  the  purpose  of  securing  the  location  on 
the  Broadhead  survey."  The  question  was  objected  to 
because  it  was  leading,  and  sought  to  elicit  an  opinion 
only. 

The  rules  of  evidence  are  not  so  rigid  in  regard  to  a 
cross-examination,  as  when  a  party  is  questioning  his  own 
witness.  The  Court  must  have  some  discretion  on  that 
point;  we  see  no  abuse  of  it  here.  The  question  does  not 
suggest  an  opinion  as  an  answer.    The  witness  might 
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have  been  informed  by  the  defendant  as  to  the  purpose  in 
view,  &c. 

18.  The  question  of  the  application  of  payments  is 
made.  This  was  a  question  for  the  jury,  whether  the  de- 
fendant intended  to  apply  payments  upon  calls  made  be- 
fore he  subscribed  or  not.  The  number  of  receipts  be  pro- 
duced was  equal  to  the  number  of  calls  made  after  he 
subscribed,  but  several  of  them  were  for  money  paid  on 
the  same  day,  and  in  the  body  of  some  of  the  receipts 
they  appeared  to  be  in  discharge  of  calls  designated  by 
their  numbers,  and  the  corresponding  numbers  on  the  re- 
cords of  the  corporation  appear  to  have  been  made  prior 
to  the  subscription  of  defendant.  These  and  other  cir- 
cumstances,  in  evidence,  made  a  proper  case  for  a  jury. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

J7.  W,  Harrinfftofij  for  the  appellant* 

8,  Judahj  for  the  appellees. 


(I)  See  the  next  prooedmg  case. 


•  ^  I 


Mahonet  v.  Bland,  Administrator. 

At  common  law,  where  the  real  estate  of  the  wife  is  sold  by  the  husband  and 
wife,  the  money  or  personal  property  received  therefor  by  the  hosband,  vests 
absolutely  in  him;  and  the  statute  (Acts  of  1853,  p.  57,)  does  not  change 
the  rule,  as  to  property  acquired  by  the  wife  by  purdiase. 


Wednetdajf, 
MajfSO. 


APPEAL  from  the  Hendricks  Court  of  Common  Pleas. 

WoRDEN,  J. — This  was  an  action  of  replevin  by  the  ap- 
pellee against  the  appellant  for  a  certain  mare  and  colt. 
Trial  by  tlie  Court;  finding  and  judgment  for  the  plaintiff 
in  respect  to  the  mare,  a  motion  for  a  new  trial  being  over- 
ruled. 

The  material  facts  involved  are  as  follows:  Mrs.  CUf" 
fordy  in  her  lifetime,  was  the  owner  by  devise  (not^  how- 
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ever,  to  her  separate  use)  of  a  certain  piece  of  real  estate,    M»y  Tenn, 
which  she,  together  with  her  husband,  John  Clifford^  con-       ■'^°^^' 
veyed  to  one  Weatherellj  in  exchange  for  the  mare  in  ques-     Houiaw 
tioD.    John  received  the  mare,  and  kept  her  for  some  time,  CRSAoiiius. 
and  then  sold  her  to  the  defendant. 

We  are  of  opinion  that  on  these  facts  the  finding  and 
judgment  cannot  be  sustained.  There  can  be  no  doubt 
that  at  common  law,  where  the  real  estate  of  the  wife  is 
sold  by  the  husband  and  wife,  the  money  or  personal  prop- 
erty received  therefor  by  the  husband  vests  absolutely  in 
him.  The  statute  (Acts  of  1853,  p.  57,)  does  not,  in  our 
opinion,  change  the  rule.  That  provides  that  personal 
property  acquired  by  the  wife  during  coverture,  by  descent, 
devise,  or  gift,  shall  remain  her  separate  property,  &c.,  but 
does  not  apply  to  property  acquired,  as  in  this  case,  by 
contract  of  purchase. 

It  is  unnecessary  for  us  to  decide  what  would  be  the 
effect  of  an  agreement  or  understanding  that  property  re- 
ceived in  exchange  for  real  or  personal  property  of  the 
wife,  should,  like  that  disposed  of,  be  the  property  of  the 
wife,  or  be  held  by  the  husband  for  her  use,  as  no  such 
agreement  or  understanding  was  shown  in  the  case. 

It  follows  that  John  Clifford  had  a  right  to  dispose  of 
the  mare,  and  that  the  defendant,  by  his  purchase,  acquired 
a  good  title. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

(7.  C  Nave  and  J  WitheroWj  for  the  appellant. 

P.  &  Kennedy  and  E.  Singer j  for  the  appellee. 


•  ^»» » 


HOLMAN   V.    CrEAOMILES. 

If  in  a  rait  bj  the  assignee  of  a  promissory  note,  the  oonsideratioii  for  a  part 
of  which  the  note  was  executed,  was  an  agreement  to  conyej  a  ralid  and 
dear  title  to  bind,  which  was  not  complied  with,  there  is  a  failure  of  consid- 
eration, to  tbe  extent  that  the  defendant  has  paid  to  perfect  his  title;  and 

Vol.  XIV.— 12 


U   1771 

I  14    177 
166   «» 


178 


CASES  IN  THE  SUPREME  COURT 


May  Term, 

1860. 

HOUIAN 

Creaomtucs. 


heoce  the  amount  may  bo  set  up  in  defense,  witfaont  regard  to  any  qiifl8tio& 
of  notice  of  the  time  of  assignment. 
A  judgment  against  a  vendor  accruing  between  the  sale  and  tfae  execution  of 
tlie  deed,  is  a  breach  of  the  covenant  against  incumbrancos.  It  becomes  a 
lien  upon  the  land  to  the  extent  of  the  unpaid  purcbaae-money ;  and  though 
the  purchaser  cannot  (he  having  extinguished  no  part  of  the  incumbrance) 
recover  more  than  nominal  damages  in  a  suit  upon  the  covenant,  yet  he 
may  pay  the  incumbrance,  and  set  up  the  amount  in  bar  of  a  recovery  of 
unpaid  purchase-money.  And  he  may  set  up  this  defense  against  the  first 
note  that  fells  due. 


Wedfiesday, 
May  SO, 


APPEAL  from  the  Ripley  Court  of  Common  Pleas. 

Perkins,  J. — Suit  upon  a  note.  The  note  was  given  for 
a  part  of  the  purchase-money  of  a  piece  of  ground.  It 
was  executed  on  the  17th  day  of  Februarp,  1857,  the  day 
the  purchase,  by  executory  contract,  of  the  land  was  made. 
A  deed,  with  full  covenants,  was  executed  in  fulfillment  of 
the  contract  on  the  10th  day  of  Julpj  1867.  Between  the 
sale  of  the  land  in  February^  and  the  conveyance  of  it  in 
Julpy  it  became  encumbered  by  a  judgment  against  the 
seller.  The  note  in  suit  was  given  for  the  third  install* 
ment  of  the  purchase-money,  the  previous  installments 
having  been  paid.  Before  this  suit  was  brought,  the  de» 
fendant  paid,  in  extinguishment  of  the  judgment  above 
mentioned,  an  amount  equal  to  that  of  the  note  and  in- 
terest, which  he  set  up  in  bar  of  this  suit. 

The  suit  is  brought  by  the  assignee  of  the  note. 

The  consideration  for  a  part  of  which  the  note  in  suit 
was  executed,  was  an  agreement  to  convey  a  valid  and 
clear  title  to  the  land  in  question  to  the  defendant.  That 
agreement  was  not  complied  with,  and  to  the  extent  of 
the  amount  that  the  defendant  has  paid  to  perfect  his 
title,  there  may  be  said  to  have  been  a  failure  of  the  con- 
sideration for  the  note,  which  amount  may,  hence,  be  set 
up  against  any  assignee  of  the  note  without  regard  to  any 
question  of  notice  of  time  of  assignment.  Doremus  v. 
Bond,  8  Blackf.  368. 

The  judgment  was,  also,  a  breach  of  the  covenant  in 
the  deed  of  freedom  from  incumbrance.  It  became  a  lien 
on  the  land  to  the  extent  of  unpaid  purchase-money. 
1  Ind.  E.  201.— 8  Blackf.  306. 
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And  though  a  party  cannot,  in  a  suit  upon  his  cove-    May  Term, 
nant,  recover,  at  all  events  more  than  nominal  damages,       l<io^. 
simply  for  snch  breach,  he  having  extinguished  no  part  of      Coatb 
the  incumbrance  (Rawle  Gov.  of  Tit.,  p.  166);  yet  the  law      Eigbb. 
is  well  settled  that  .he  has  a  right,  without  special  request, 
to  pay  off  incumbrances,  and  set  the  amount  up  in  bar  of . 
the  recovery  of  unpaid  purchase-money.     Baker  v.  RaiiS" 
back^  4  Lid.  R.  633. — Rodman  v.  WUliams^  4  Blackf.  70. — 
BtieU  V.  Tale^  7  id.  66. — Oldfield  v.  StevensoHj  1  Ind.  R. 
153. — Simpson  v.  Niles^  id,  196.-^— Ind.  Dig.  792. — Pomeroif 
V.  BumeU,  8  Blackf.  142. 

And  he  may  set  up  the  amount  against  the  first  note 
for  purchase-money,  that  falls  due  after  the  payment.  He 
need  not  wait  for  the  last.  Rose  v.  W(dkLcey  11  Ind.  R. 
112. 

Per  CWrtflm.— The  judgment  is  affirmed  with  costs. 

TF.  &  Holman^  for  the  appellant. 

J.  W.  Gordon^  for  the  appellee. 


.  *i 


Coats  and  Others  r.  Kiger. 

If  either  party  to  a  Bubmission  to  arbitration  fail  to  perform  the  award,  the 
other  party  has  two  remedies.  He  may  have  the  award  made  a  judgment 
of  the  Court  designated  in  the  agreement  to  snbmit,  or  he  may  haye  an  ac- 
tion npon  the  arbitration  bond. 

But  neither  of  the  remedies  can  accrue  against  a  party  who  has  not  hefiD. 
served  wHh  a  copy  of  the  award. 

APPEAL  fifom  the  Howard  Circuit  Court.  Wednetdeuf, 

Davison,  J. — Kiger  brought  an  action  against  CkUeb 
Coats^  Morgan  A.  (Mesnut,  and  Benjamin  Thompson,  upon 
an  arbitration  bond.  The  bond  is  in  the  penalty  of  500 
dollars,  conditioned  to  abide  and  perform  the  award  or 
umpirage  of  Solomon  Partner  and  Hiram  JoneSj  to  whose 
award  and  determination  said  Kiger  and  Coats  had,  at  the 
date  of  the  bond,  by  their  agreement  in  writing,  agreed  to 
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May  Term,    submit  all  matters  of  difference  between  them  in  relation 

^^^'      to  the  parchase  and  aale  of  hogs,  and  that  such  submis- 

CoATs       gion  be  made  a  rule  of  the  Howard  Circuit  Court. 
KioBs.  The  submission  is  as  follows: 

"  We,  Abraham  Kiger  and  Caleb  Coats^  hereby  agree  to 
.  submit  to  the  arbitration  of  Solomon  Fortner  and  Hiram 
JoneSj  mutually  chosen  by  the  parties,  all  matters  in  differ- 
ence between  them,  in  relation  to  their  partnerehip  in  the 
purchase  and  sale  of  hogs;  and  in  case  of  disagreement, 
the  arbitrators  to  select  an  umpire.  We  farther  agree,  that 
said  arbitration  shall  be  made  a  rule  of  the  Common  Pleas 
Court  of  Howard  county.  Witness  our  hands  and  seals, 
this  Slst  of  May^  1856.    Abraham  Kiger ^  Caleb  Coais.^^ 

Plaintiff,  in  his  complaint,  avers  that  the  arbitrators  on 
the  10th  of  June  next  following  the  date  of  the  submis- 
sion, made  their  award  in  writing,  by  which  they  awarded 
that  Coats  should  pay  Kiger,  the  plaintiff,  366  dollars,  and 
costs  taxed  at  60  dollars,  70  cents.  It  is  averred  that  Coats 
did  not  abide  and  perform  the  award  in  this,  that  he  did 
not  pay  the  sum  awarded,  or  any  part  of  it;  wherefore, 
&c. 

Defendants  demurred  to  the  complaint;  but  the  demur- 
rer was  overruled,  and  they  excepted.  Against  this  ruling 
of  the  Court,  the  defendants  rely  upon  two  grounds — 

1.  The  complaint  does  not  allege  that  the  submission 
was  made  a  rule  of  Court. 

3.  It  is  not  shown  that  a  copy  of  the  award  was  deliv- 
ered to  Coats. 

The  statute  relative  to  arbitrations,  under  which  the 
parties  in  this  case  proceeded,  provides:  "If  either  of  the 
parties  shall  fail  or  refuse  to  comply  with  the  award,  the 
other  party  may  file  the  same,  together  with  the  agree- 
ment of  submission,  in  the  Court  named  in  the  submis- 
sion." And  upon  the  submission  being  proved,  and  proof 
that  a  copy  of  the  award  has  been  duly  served  on  the 
party  against  whom  the  rule  is  asked,  the  Court  shall 
cause  the  submission  and  award  to  be  entered  of  record, 
and  grant  a  rule  against  the  adverse  party  to  show  cause, 
&c.,  why  judgment  on  the  award  shall  not  be  rendered,  &c. 
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2  B.  S.  pp.  227, 228, 229,  §§  1  to  13.  These  enactments  do 
not,  in  our  opinion,  imperatively  require  the  party  to  file 
the  submission  and  the  award  in  the  Court  named  in  the 
agreement  to  submit  They  simply  authorize  him  to  do 
so  in  case  he  elects  to  have  the  award  made  a  judgment 
of  the  Court.  But  the  statute  requires  the  parties  to  exe- 
cute bonds  with  condition  to  abide  and  faithfully  perform 
the  award.  ItL^  §  3.  And  it  may  be  well  construed  so  as 
to  allow  the  successful  party,  if  he  prefers  it,  to  sue  on  the 
bond,  without  filing  the  submission  and  award  under  the 
agreement  that  the  submission  be  made  a  rule  of  Court 
The  statute,  if  either  party  fails  to  abide  and  perform  the 
award,  evidently  gives  the  other  two  remedies,  either  of 
which  he  may  adopt  He  may  have  the  award  made  a 
judgment  of  the  Court  designated  in  the  agreement  to 
submit,  or  he  may  have  his  action  on  the  arbitration  bond. 
Unless  he  can  pursue  the  latter  remedy,  we  are  unable  to 
perceive  the  purpose  intended  by  the  requirement  of  such 
a  bond.  This  conclusion  is  fully  sustained  in  Dickerson  v. 
TjfneTj  4  Blackf.  253.  And  the  result  is,  the  first  ground 
of  demurrer  is  not  well  taken. 

The  second  ground,  it  seems  to  us,  is  fatal  to  the  com- 
plaint The  statute  to  which  reference  has  been  made, 
says:  ^' A  true  copy  of  the  award  and  of  the  costs  shall 
be  delivered  to  each  of  the  parties,  or  left  at  his  usual 
place  of  residence  by  one  of  the  arbitrators,  within  fifteen 
days  after  the  signing  of  the  award."  LL,  §  11.  Unless 
this  statutory  requirement  was  fulfilled,  the  defendant, 
Coats,  is  not  in  default  in  failing  to  abide  and  perform  the 
award.  Indeed,  he  could  not  legally  know  that  a  final 
award  had  been  made  under  the  submission,  until  such  a 
copy  was  served  upon  him  in  the  mode  prescribed  by  the 
statute. 

Other  points  are  made  on  the  discussion  of  this  case; 
but  they  will  not  be  noticed,  for  the  reason  that  the  award 
(no  copy  of  it  having  been  served  on  the  defendant  within 
fifteen  days  after  its  rendition)  is  inoperative. 


Mfty  Term, 

1860. 

Coats 

T. 
KlOBB. 
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MAjTtrm,       Per  Cfuriam. —  The  judgment  is  reversed  with  cost?. 

^^^'       Cause  remanded,  &c. 
Crbiohton       l,  Chamberlin^  R.  Vaile^  and  H.  Brouse,  for  the  appel- 

PiPBK.      lant?. 

N.  R.  Lindsay  and  T.  X  Harrison^  for  the  appellee. 
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Creiohtox  and  Others,  Township  Trustees,  on  the  rela- 
tion of  Farras,  Supervisor,  t;.  Piper. 

The  offices  of  towiuhip  tnutee  and  sapenisor  are  IncradTe,  within  the  meaa- 

ing  of  §  9,  art.  3  of  the  oonstitution. 
In  a  suit  which  concerns  the  public,  the  title  to  an  office — ^the  officer  being  in 

the  exercise  of  his  duties— cannot  be  questioned  collaterally,  even  when  the 

officer  is  a  party  to  the  record. 


T%urtdajft 
May  31. 


APPEAL  from  the  Kosciusko  Court  of  Common  Pleas. 

Davison,  J^ — The  trustees  of  said  township  [Harrison]^ 
on  the  relation  of  Andrew  Farras^  supervisor  of  road  dis- 
trict No.  10,  brought  this  action  against  Piper^  before  a 
justice  of  the  peace,  alleging  in  their  complaint  that  the 
defendant  did,  on,  &c.,  at,  &c.,  obstruct  a  certain  highway 
in  said  district,  by  erecting  a  fence  across  the  same,  to 
the  entire  obstruction  thereof,  &c.  The  justice  gave  judg- 
ment for  the  plaintiflfs,  and  the  defendant  appealed. 

In  the  Common  Pleas,  the  parties  made  the  following 
agreement  of  facts:  <^At  an  election  in  Harrison  town- 
ship, on  the  first  Monday  of  Aprils  1857,  Andrew  Farras^ 
the  relator,  was  duly  elected  supervisor  of  road  district 
No.  10,  in  that  township.  Pursuant  to  his  election,  he 
was  duly  qualified,  and  acted  as  such  supervisor.  After 
this,  in  At^tist  then  next  following,  he  was,  by  the  board 
of  commissioners  of  said  county,  appointed  one  of  the 
board  of  trustees  of  Harrison  township,  to  fill  a  vacancy 
which  had  occunred  in  that  board,  accepted  the  appoint- 
ment, was  qualified,  and  acted  as  such  trustee;  and  he 
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continued,  up  until  the  commencement  of  this  suit,  to  ex-    May  Term, 
ercise  the  several  duties  of  supervisor  and  trustee."  lqqu. 

Upon  these  facts,  the  defendant  moved  to  dismiss  the   Cbbiohtok 
action,  on  the  ground  that  when  it  was  commenced,  there      Pipbb. 
was  no  supervisor  in  road  district  No.  10,  competent  to 
act  as  such,  &c.     The  Comt  sustained  the  motion,  dis- 
missed the  action,  and  the  plaintiff  excepted. 

The  statute  provides  that  any  person  who  shall  unneces- 
sarily, and  to  the  hindrance  of  passengers,  obstruct  any 
highway,  shall  forfeit  the  sum  of  5  dollars,  to  be  recovered 
before  a  justice  of  the  peace,  in  the  name  of  the  township 
trustees,  by  the  supervisor  of  the  district;  and  for  every  . 
day  such  obstruction  is  continued,  such  sum  shall  be  re- 
covered;  and  the  supervisor,  within  three  days  after  receiv- 
ing  information  of  such  forfeiture,  shall  commence  such  < 
suit;  and  that  all  such  suits  commenced  by  one  supervisor, 
may  be  continued  by  his  successor  in  office,  and  no  costs 
shall  be  taxed  against  him  therein.  1  R.  S.  p.  467,  §§  25, 
26. 

Section  9  of  art.  2  of  the  constitution  declares  that  no 
person  shall  hold  more  than  one  lucrative  office  at  the 
same  time;  hence,  it  is  argued  that  Farras^  by  accepting 
the  office  of  trustee,  vacated  his  office  as  supervisor;  while, 
on  the  other  hand,  it  is  insisted  that  township  trustee  is 
not  a  lucrative  office  within  the  purview  of  the  constitu- 
tion. This  latter  position  does  not  seem  to  be  correct. 
Pay — supposed  to  be  an  adequate  compensation — is  affix- 
ed to  the  performance  of  the  duties,  both  of  trustee  and 
supervisor.  1  R.  S.  pp.  462,  497,  §§  1, 19.  This  plainly 
determines  each  of  them  to  be  a  lucrative  office,  and  the 
offices  cannot,  therefore,  be  held  by  one  person  at  the  same 
time. 

In  Dail^  v.  3%e  State,  8  Blackf.  329,  it  was  held  that  the 
offices  of  county  recorder  and  county  commissioner  are  lu- 
crative offices  within  the  meaning  of  the  constitution,  and 
that  a  county  recorder,  by  accepting  the  office  of  county 
commissioner,  vacated  his  office  of  recorder.  This  deci- 
sion seems  to  be  in  point,  and,  in  our  opinion,  settles  the 
question  under  cotisideration. 
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May  Term,        But  it  is  Baid  in  argument,  that  the  two  offices  of  super- 
^^^'      visor  and  trustee,  though  they  may  be  incompatible,  still 

Orbiohtok  the  acceptance  of  the  latter  could  only  be  cause  for  de- 
PipjBB.  daring  the  former  vacant  by  a  direct  proceeding;  that  Fat'- 
ras^  in  virtue  of  his  election,  was  an  officer  de  fcLcto;  that 
all  his  acts  as  supervisor,  so  far  as  the  public  are  concerned, 
are  valid,  and  cannot  be  questioned  collaterally.  As  a 
general  rule,  a  collateral  inquiry  cannot  be  made  into  the 
right,  de  jure,  of  one  claiming  to  exercise  the  duties  of  a 
public  office;  but  the  appellee  contends  that  the  question 
is  direct,  and  not  collateral,  where  the  assumed  officer  is  a 
party  to  the  record,  seeking  to  enforce  a  right  attached  to 
the  office,  or  is  defending  his  own  acts  under  the  authority 
belonging  to  the  office.  This  is  not  strictly  correct,  where 
the  officer  sues  in  his  own  right — for  instance,  if  he  was 
suing  to  recover  damages  for  an  injury  received  in  the  dis- 
charge of  his  duties,  such  as  an  assault — ^it  would  be  a 
good  defense  that  he  was  not  a  legal  officer,  but  a  wrong- 
doer, who  might  be  interrupted  in  an  attempt  to  assume 
the  duties  of  the  office;  but  the  acts  of  an  officer  de  facto, 
though  his  title  may  be  defective,  are  valid,  so  far  as  they 
concern  the  public,  or  the  rights  of  third  persons,  who  have 
an  interest  in  the  things  done.  The  People  v.  Hqpsan,  1 
Denio,  575,  and  authorities  there  cited. 

The  result  seems  to  be,  that  though  the  officer  may  be  a 
party  to  the  record,  still  if  the  suit  concern  the  public,  his 
title  to  the  office  (he  being  in  the  exercise  of  •its  duties) 
cannot  be  questioned,  unless  in  a  direct  proceeding  hav- 
^  ing  for  its  object  the  contestation  of  his  right  to  hold  the 
office.  The  People  v.  Stevens,  5  Hill,  630. — Green  v.  Burke^ 
23  Wend.  490.— The  People  v.  WhUe,  24  id.  520.— Ta^ 
lor  V.  Shrine,  2  Const.  R.  696.  In  the  latter  case,  it  was 
held  that,  where  a  person  had  been  appointed  a  judge  un- 
der an  act  which  was  declared  unconstitutional  and  void, 
his  official  acts  were  adjudged,  nevertheless,  to  be  valid 
until  the  commission  was  declared  void. 

In  the  case  made  by  the  agreed  facts,  FarrcLS  evidently 
had  no  personal  interest.  Acting  as  supervisor,  he  was  not 
even  liable  for  costs.     The  suit  having*  for  its  object  the 
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recovery  of  a  penalty  imposed  by  a  public  statute,  plainly    May  Tenn, 
concerned  the ,  public,  who,  alone,  were  interested.     He       ^^^* 


must,  therefore,  so  far  as  he  acted  in  bringing  this  suit,  be   ^K'hs  Statb 
held  a  supervisor  de  facto.     It  follows  that  a  recovery,  in     Houet. 
this  instance,  cannot  be  legally  resisted  on  the  ground  that 
his  title  to  the  office  is  defective. 

We  are  of  opinion  that  the  motion  to  dismiss  the  action 
should  have  been  overruled,  and  the  judgment  must,  there- 
fore, be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

JC  L,  Ketcham^  L  Coffin^  and  O.  W.  Frasierj  for  the  ap- 
pellants. 

H.  C.  Newcomb^  J,  &  Tarkington,  and  X,  H,  Carpenter^ 
for  the  appellee. 


The  State  v.  Horsey. 

APPEAL  from  the  Ma/rtin  Court  of  Common  Pleas.  Thunday, 
Hanna,  J. — This  was  an  information  for  failing  to  re- 
turn a  marriage  certificate  within  the  time  required  by 
statute.  1  R.  S.  p.  362. — 2  idL  441.  The  information  was, 
on  motion  of  the  defendant,  quashed.  The  state  excepted 
and  appealed. 

The  information  was  sufficient.  The  section  of  the 
statute  referred  to  in  the  second  volume,  being  of  a  later 
date  than  that  contained  in  the  first  volume,  repealed  that 
portion  of  the  last-named  statute  fixing  the  penalty.  The 
penalty  fixed  in  the  first  volume  was  5  dollars  for  each 
month  that  the  failure  should  continue;  by  the  statute  of 
a  later  date,  a  person  who  fails  to  make  the  return,  within 
the  time  fixed  by  law,  subjects  himself  to  a  fine  of  not  less 
than  5  nor  more  than  100  dollars.  These  sections  cannot 
be  reconciled,  and  the  latter  repeals  the  former  by  implica- 
tion.    It  was  not,  therefore,  necessary  to  aver  that  one 
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May  Tena,    month  had  elapsed,  after  the  time  within  which  the  return 
lobO.       should  have  been  made. 


TucKBB         Per  Curiam. — The  judgment  is  reversed  with  costs. 
Makkfbace.  Cause  remanded,  &c. 

J.  E.  McDonald^  Attorney  General,  and  A,  L.  Roachej  for 

the  state. 


Tucker  v.  Makepeace. 

Thursday,  APPEAL  from  the  Madison  Court  of  Common  Pleas. 

Per  Ouriam. — An  affidavit  was  filed  by  Tucker^  alleging 
that  in  October^  1857,  on  the  day  he  was  about  starting  to 
remove  from  the  state,  a  summons  was  served  on  him  at 
the  suit  of  Makepeace;  that  he  was  informed  at  the  time 
that  only  about  10  dollars  was  claimed  (he  does  not  state 
who  informed  him);  that  he  owed  Makepea>ce  a  note  of 
some  10  dollars,  ^nd  supposed  it  was  that  for  which  suit 
was  brought;  but  having  made  arrangements  to  pay  that, 
and  knowing  that  he  did  not  owe  him  any  other  sum,  and 
it  being  some  distance  to  the  office  of  the  justice,  he  con- 
tinued on  his  journey,  and  went  out,  and  remained  out  of 
the  state  for  more  than  thirty  days  after  judgment  ren* 
dered  in  said  proceeding,  which  was  for  99  dollars,  75 
cents,  and  was  not,  during  that  time,  aware  of  said  judg- 
ment; that  said  judgment  was  wholly  unjust;  and  there- 
fore, 4&C. 

The  said  Tucker  thereupon  moved  that  an  appeal  be 
authorized  by  the  Common  Pleas  Court,  &c.,  under  the 
statute,  which  is  as  follows: 

^*  Appeals  may  be  authorized  by  the  Court  of  Common 
Pleas  or  Circuit  Court,  after  the  expiration  of  thirty  days, 
when  the  party  seeking  the  appeal  has  been  prevented 
from  taking  the  same  by  circumstances  not  under  his  con- 
trol"    2  fe.  S.  p.  463. 

The  motion  was   granted,  and  an  appeal  authorized. 
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After  the  transcript  was  filed,  and  tbe  appeal  docketed.    HsjTerm, 
the  plaintiff  moved  to  dismiss  the  same  becaiiBe  the  affi-  __z__\  __ 
davit  did  not  state  facts  sufficient,  &c.     The  appeal  was    TBonFftON 
dismissed,  which  presents  the  only  question  in  the  case.  -       Nostok. 

We  see  no  error  in  the  ruling  of  the  Court  in  dismissing 
the  appeal.  No  sufficient  error  is  shown  under  the  statute 
to  authorize  an  appeal  after  the  thirty  days,  &c. 

The  judgment  is  affirmed  with  costs. 

ilf.  &  Robinson^  for  the  appellant. 


.  *#»  I. 


Thompson  v.  Norton  and  Others. 

A.  Bold  a  piece  of  land  wMch  he  held  bj  a  tide-bond,  and  npon  which  he  had 
made  Talnable  improTcmentB,  to  B.,  assigning  the  title-bond,  and  agreeing 
in  wriring  to  give  possessiion  of  the  land  and  improy^ments  on  a  certain 
fhtnre  day;  but  before  that  day  tbe  improyemcnts  were  destroyed  by  fire. 
Hdd,  that  B.  mnst  sustain  the  loee. 

APPEAL  from  the  Marshall  Circuit  Court.  Thursdaif, 

WoRDEN,  J. — Suit  by  the  appellees  against  the  appellant, 
upon  a  note  for  1,000  dollars,  made  by  the  appellant  to  one 
Robert  Ruskj  and  by  him  indorsed  to  the  plaintiff.  Judg- 
ment for  the  plaintifil 

Several  errors  are  assigned,  but  the  only  point  made  in 
the  brief  of  counsel  for  the  appellant,  is  the  ruling  of  the 
Court  below  in  sustaining  a  demurrer  to  the  fourth  para- 
graph of  his  answer;  hence,  no  other  point  will  be  noticed. 

The  paragraph  in  question  alleges  that,  at  the  time  of 
making  the  note,  Riiskj  the  payee,  was  in  possession  of 
certain  real  estate  in  the  town  of  Pl.f^mouthy  in  the  said 
county,  which  he  held  by  virtue  of  a  title-bond,  before  then 
executed  to  him  by  one  Nolan,  upon  which  real  estate 
Rusk  had  erected  buildings  of  the  value  of  4,000  dollars ; 
that  Rusk  sold  said  real  estate  and  improvements  to  the 
defendant,  for  the  sum  of  4,000  dollars,  and  asssigned  said 
title*bond  to  the  defendant,  and  agreed  to  deliver  the  pos- 
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Ma7  Term,   session  of  said  real  estate  and  improvements  to  the  defend- 
^^^'      ant,  on  the  first  day  of  April,  1857,  which  agreement  was 

Thomfsoh  in  writing,  and  a  copy  set  out;  that,  in  consideration 
NoRTox.  '  thereof,  the  defendant  paid  to  said  Rusk  the  sum  of  700 
dollars,  and  gave  his  note  for  300  dollars,  which  has  been 
since  paid,  and  also  gave  the  note  sued  on,  and  two  other 
notes,  each  for  1,000  dollars;  that  he  has  paid  on  the  con- 
tract 1,300  dollars,  which  is  more  than  the  full  value  of  the 
real  estate,  without  the  improvements;  that  Rtisk  did  not 
deliver  to  the  defendant  the  possession  of  said  real  estate 
and  improvements,  on  the  first  day  of  April,  1857,  or  at 
any  other  time,  but  on  the  contrary  thereof,  before  the  first 
day  of  April  aforesaid,  and  while  said  premises  were  in 
the  possession  of  Rtisk,  all  of  said  improvements,  of  the 
value  of  4,000  dollars,  were  wholly  destroyed  By  fire, 
wherefore  the  consideration  of  the  note  has  failed. 

So  much  of  the  agreement  between  Rusk  and  the  de- 
fendant as  is  material  to  the  question  involved,  is  as  fol- 
lows, viz: 

'<  This  agreement  witnesseth,  that  Robert  Rusk  has  this 
day  sold  to  James  Thompson  the  lot  upon  which  his  build* 
ing  is  now  situate,"  &c.,  (describing  it).  ^'Said  Rusk  holds 
the  same  by  title-bond  from  one  C  Nolan,  which  has  been 
by  him  assigned  to  said  ThompsotiJ^  After  several  stipu- 
lations as  to  the  consideration  of  the  sale,  specifying  the 
notes  given  by  Thompson,  the  agreement  proceeds:  "  Said 
Thompson  is  to  procure  from  said  Nolan  a  deed  for  said 
land  immediately,  and  so  soon  as  he  receives  the  same,  he 
is  to  execute  to  said  Rusk  a  mortgage  thereon,  to  secure 
the  payment  of  said  notes  above  specified.  The  possession 
of  said  property  is  to  be  delivered  to  said  Thompson  on  the 
first  day  of  AprH,  1857;  from  that  date,  the  said  Hiompson 
is  to  have  the  use  and  benefit  of  all  rents  accruing  from 
said  premises,  and  due  on  said  leases  thereafter,  said 
Thompson  taking  the  premises,  and  the  leases  of  the  vari- 
ous tenants  now  occupying  the  same,  upon  the  same  terms 
and  restrictions  contained  in  said  leases,  releasing  said 
Rusk  from  all  liability  thereon  after  that  date." 

It  is  insisted  by  the  appellant,  that  the  loss  of  the  build- 
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ing,  under  the  circumstances,  should  fall  upon  Ruskj  and    ^^7  "^^nB' 
that  he,  the  appellant,  cannot  be  required  to  pay  more  than       ^^^^' 
the  lot  is  worth  without  the  building.     He  ii^sists  that  the    Thompson 
sale  and  transfer  were  not  complete;  that  the  contract  was     Nortok. 
executory,  as  the  possession  was  to  be  thereafter  delivered, 
and  the  contracts  wilh  the  tenants  to  be  assigned  to  him; 
that  in  analogy  to  the  rule  that  prevails  in  reference  to  per^ 
sonal  property,  so  long  as  anything  remains  to  be  done  by 
the  vendor,  the  title  does  not  pass  from  him,  and  he  is 
liable  for  any  loss  or  injury  to  the  property. 

The  contract  would  seem  to  have  been  completely  exe« 
cuted,  so  far  as  to  vest  Thompson  with  the  same  right  to 
the  property  in  question  which  Rusk  himself  had.  This 
was  a  mere  equitable  right,  and  that  was  transferred  to 
Thompson  by  the  assignment  to  him  of  the  title-bond.  It 
was  evidently  contemplated  by  the  parties  that  this  right 
was  vested  in  Thompson,  as,  in  addition  to  what  is  im- 
ported by  the  assignment  of  the  bond,  it  was  stipulated 
that  Thompson  should  immediately  procure  the  legal  title- 
bond  from  Nolan.  The  fact  that  the  possession  was  not  to 
be  given  until  a  future  day,  cannot  be  said  to  render  the 
contract,  thus  far,  executory  merely.  The  answer  does 
not  show  that  Rusk  failed  to  deliver  possession  of  the  lot 
on  the  day  specified,  but  that  he  failed  to  delivier  the  lot 
"and  improvements" — ^the  latter  being  destroyed  by  fire. 

We  find  no  stipulation  in  the  agreement,  that  Rusk  was 
to  assign  to  TViompson  the  contracts  with  the  tenants  of 
the  building.  Such  assignment  was  unnecessary,  in  order 
to  vest  Thompson  with  the  right  to  recover  and  receive  the 
rents.    2  R.  S.  p.  243,  §§  7, 10. 

These  preliminary  observations  bring  us  to  the  main 
question  in  the  case,  viz.,  upon  whom  must  the  loss,  under 
the  circumstances,  fall?  It  will  be  observed  that  there  is 
no  allegation  in  the  answer,  that  the  loss  happened  through 
any  fault  or  negligence  of  Rusk,  nor  is  there  any  stipula- 
tion in  the  agreement,  that  the  premises  were  to  be  deliv- 
ered at  the  time  specified,  in  the  condition  they  were  in  at 
the  time  of  making  the  contract.  The  agreement  specifies 
that  Rusk  had  sold  to  Thompson  '<the  lot  upon  which  his 
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May  Term,    building  is  now  situate,"  and  that  "the  possession  of  said 
^^^'      property  is  to  be  delivered  to  said  Thampsotiy  on,"  &c. 

Thoxpsoh  Under  the  circumstances,  we  are  of  opinion  that  the  law 
NoDTON.  throws  the  loss  upon  Thompson,  the  purchaser.  Even  on 
the  supposition  that  the  contract  was  merely  executory, 
this,  on  the  authorities,  would  be  the  case.  It  is  said,  in 
Sugden  on  Vendors,  1  Am.  ed.  p.  174,  that  "  A  vendee, 
being  equitable  owner  of  the  estate  from  the  time  of  the 
contract  of  sale,  must  pay  the  consideration  for  it,  although 
the  estate  itself  be  destroyed  between  the  agreement  and 
the  conveyance ;  and  on  the  other  hand,  he  will  be  entitled  to 
any  benefit  which  may  accrue  to  the  estate  in  the  interim." 
After  citing  a  dictum  of  the  master  of  the  rolls  in  a  previous 
case,  to  the  contrary,  the  author  goes  on  as  follows:  ^In  a 
late  case,  however,  where  A.  had  contracted  for  the  pur- 
chase of  some  houses,  which  were  burned  down  before  the 
conveyance,  the  loss  was  holden  to  fall  upon  him,  although 
the  houses  were  insured  at  the  time  of  the  sale,  and  the 
vendor  permitted  the  insurance  to  expire  without  giving 
notice  to  the  vendee — Lord  Eldon  being  of  opinion  that 
no  valid  obligation  could  be  founded  on  the  mere  effect  of 
the  accident;  because,  as  the  party,  by  contract,  became  in 
equity  the  owner  of  the  premises,  they  were  his  to  all  in- 
tents and  purposes.  His  Lordship's  decision  exactly  ac- 
cords with  the  doctrine  of  the  civil  law.  Indeed,  it  is 
remarkable  that  this  very  case  is  put  in  the  institutes." 

The  same  question  is  laid  down  in  Dart  on  Vendors 
and  Purchasers,  p.  117.  Indeed  we  find  nothing  in  the 
books  to  the  contrary.  The  case  of  Combs  v.  Fisher,  3 
Bibb,  51,  cited  by  counsel  for  appellant,  is  not  in  point. 
There  Combs  had  sold  to  Fisher  a  tract  of  land  with  a 
cabin  and  other  improvements  thereon,  and  promised  to 
deliver  possession  thereof  at  a  further  day,  "in  the  same 
situation  it  then  was."  The  cabin  was  burned,  and  rails 
destroyed,  before  the  day  fixed  for  the  delivery.  The 
Court  say,  "  The  evidence  in  the  case  satisfactorily  proves 
the  promise  on  the  part  of  Combs  to  deliver  possession  of 
the  place  in  the  situation  it  was  in  when  Fisher  purchased, 
and  that  the  cabin  was  burned  and  the  rails  destroyed  be* 
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fore  possession  was  delivered.     Combs*  express  promise,    May  Term, 

therefore,  should  be  binding  upon  him.     The  circumstance ''-^^' 

of  the  cabin  having  been  burned  by  accident,  as  is  urged  Thb  Boakd 
by  Cbi7t&5,  cannot  relieve  him  from  his  express  undertaking;  siokbbs,  &c., 
for  wherever  the  covenant  is  express,  there  must  be  an  ab-     bbowh 
solute  performance,  nor  can  it  be  discharged  by  any  collat- 
eral matter  whatever."     We  have  seen  that,  in  the  case  at 
bar,  the  answer  does  not  show  any  agreement  as  to  the 
delivery  of  the  premises  in  the  condition  they  were  in  at 
the  time  of  the  sale.     No  agreement  on  that  subject  is 
averred  or  shown. 

We  are  of  opinion  that  the  ruling  on  the  demurrer  to 
the  answer  was  correct,  wherefore  the  judgment  must  be 
affirmed. 

Per  Chtriam. — The  judgment  is  affirmed  with  1  per  cent, 
damages  and  costs. 

C.  EL  Reeve  and  J.  Bradley^  for  the  appellant. 

H.  C.  Newcamb  and  X  &  Tarkingtony  for  the  appellees. 


I*  > 


(183    2U 


The  Board  of  Commissioners  of  Huntington  County 

V,  Brown. 

The  Same  v.  Weasner. 

Upon  the  dismLiSBl  of  an  appeal,  the  parties  are  ont  of  Conrt;  and  the  refiling 
of  the  record  is  the  institution  of  a  new  suit,  at  least  so  far  as  to  require  that 
notice  shall  he  given  to  the  defendant. 

A  rehearing  cannot  he  had  upon  an  affidavit  filed  more  than  60  days  after  the 
judgment. 

Where  the  appeUaat  suhmittcd  a  cause  in  the  Supreme  Court  widiout  tho  tip- 
pellee  heing  in  Court,  and  the  cause  proceeded  to  judgment  before  the  error 
was  discoveitid,  the  Court  granted  a  rule  upon  the  appellant,  and  ordered 
notice  thereof,  to  show  cause  why  the  judgment  should  not  be  revoked,  and 
the  submission  set  aside. 

APPEAL  from   the   HunHngton  Court  of   Common  Thunday, 
Pleas.  '*^"'"- 
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I 
MarTenn,       Hanna,  J. — Motion  for  a  rehearing.     An  opinion  was  ■ 

^^^^'      pronounced,  and  a  judgment  of  reversal  rendered,  in  this 

Tbb  BoABD  case,  at  the  May  term,  1858  (1).     At  the  present  term  by 

moKBBs,  &c.,  affidayit  on  the  part  of  the  appellee,  it  is  made  to  appear 

Browv.      ^^^^  ^^^  record  in  the  cause  was  filed  in  this  Court  on  the 

Idth  ^f  November^  1855,  and  notice  issued,  which  was 

served  a  few  days  thereafter.    At  the  November  term,  1856, 

the  appellant  was  called  and  the  appeal  dismissed.     On 

the  19th  of  Mapy  1857,  the  record  was  refiled,  and  on  the 

5th  day  of  the  May  term,  1857,  the  defendant  was  called, 

and  the  case  submitted  by  the  appellant.     That  after  the 

refiling  no  notice  was  given  nor  appearance  entered. 

Upon  the  dismissal  of  an  appeal,  the  parties  are  no  longer 
in  Court;  and  the  refiling  of  the  record  is  the  institution  of 
a  new  suit,  at  least  so  far  as  to  require  that  notice  shall  be 
given  to  the  defendant,  &c.  It  is  not  shown  by  the  record, 
in  the  case  at  bar,  that  any  such  notice  was  given,  nor  ap- 
pearance entered  after  the  refiling  of  the  record.  The  affi- 
davit was  not  filed  until  after  the  expiration  of  sixty  days 
from  the  rendition  of  the  judgment,  within  which  time,  un- 
der the  statute,  a  petition  for  a  rehearing  must  be  filed. 

Under  these  circumstances  it  is  too  late  to  seek  relief 
from  the  judgment  here  rendered,  by  an  application  for  a 
rehearing,  in  the  precise  form  in  which  that  remedy  has 
usually  been  resorted  to,  even  if  it  was  at  any  time  the 
proper  mode  of  proceeding. 

Taking  the  affidavit  to  be  true,  the  appellee  was  not  in 
Court  when  the  case  was  submitted;  evidently  the  Court 
was  in  error  as  to  that  fact,  if  the  affidavit  is  correct ;  and 
the  question  is,  what  is  the  remedy?  Our  statute,  in  terms, 
has  not  provided  any. 

In  some  states  the  difficulty  in  analagous  cases  is,  we 
believe,  reached  by  writ  of  error  coram  nobis;  in  other 
Courts  by  motion,  supported  by  affidavits,  if  need  be. 
Pickets  Heirs  v.  Ledgerwood,  7  Peters,  144.— 2  Tidd's  Pr. 
1056.— D«  Witt  V.  Post,  11  Johns.  460.— Steph.  Plead. 
161.— Archb.  Pr.  212.— Bouv.  Law  Die.  664. 

It  would,  therefore,  appear  that  two  modes  have  been  re- 
sorted to  by  Courts  to  correct  judgments  of  the  same  Court, 
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baaed  upon  certain  errors  of  fact  occurring  before  such  jndg-    ^^7  Term, 
ment.  ^^Q' 


So  far  as  we  are  informed,  no  case  has  occurred  in  which  Thb  Boakd 

or  C0MMI8- 

either  mode  has  heretofore  been  resorted  to  in  this  Court,    bioitbba,  &c., 

By  the  statute  oi^nizing  this  Court,  authority  is  given  bbowk. 
to  '<  establish  modes  of  practice  which  may  be  necessary  in 
the  exercise  of  its  authority;"  and  further,  ^^to  establish 
regulations  respecting  proceedings  which  are  requisite  in 
such  Court,  in  the  exercise  of  its  authority,  not  specially 
provided  for  by  law."  2  R.  S.  p.  2. 

If  a  rule  should  be  granted  upon  the  appellant  to  show 
cause,  if  any  can  be  shown,  why  the  judgment  and  sub- 
mission shall  not  be  revoked  and  set  aside  for  the  error  com- 
plained  of,  the  answer  might  be  in  the  form  of  an  affidavit, 
and  thus  make  an  issue  of  fact  proper,  perhaps,  to  be  tried 
by  a  jury,  rather  than  by  a  contest  of  affidavits.  If  a  con- 
test of  affidavits  would  be  the  necessary  result  of  setting 
down  a  rule,  we  should,  in  consequence  of  our  aversion  to 
that  practice,  be  very  much  inclined,  if  possible,  to  adopt 
a  different  mode  of  proceeding.  But  by  statute,  2  Br.  S.  p. 
164,  §  582,  '^All  questions  of  fact  to  be  determined  in  the 
Supreme  Court  shall  be  tried  according  to  mles,  to  be 
adopted  by  the  Court"  This  statute  would,  we  are  inclined 
to  believe,  authorize  the  submission,  &c.,  of  questions  of 
fact  thus  raised,  to  a  jury  for  trial  (if  we  should  determine 
that  such  was  the  proper  mode  of  trial),  whose  decision, 
perhaps,  either  party  might  insist  upon  obtaining,  under 
that  clause  of  the  constitution  which  provides  that,  in  civil 
cases,  the  right  of  trial  by  jury  shall  remain  inviolate.  Art 
1,  §  20.  But  this  question,  of  the  manner  of  trying  an  issue 
of  fact  thus  presented,  we  need  not  now  decide. 

We  are  strengthened  in  our  inclination  to  adopt  this 
mode  of  proceeding,  from  the  fact  that  by  the  statutes  regu* 
lating  appeals  to  this  Court,  it  is  provided  that  '^  writs  of 
error  are  hereby  abolished."  2  B.  8.  pp.  158,  381. — 5  Ind. 
R.  300.  And  although  the  statutes  appear  to  have  peculiar 
reference  to  the  mode  of  proceeding  in  bringing  before  this 
Court  questions  determined  in  other  Courts,  yet  the  lan- 
guage is  BO  broad  that  it  may,  perhaps,  include  a  writ  of 
Vol.  XIV.^13 
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Pabxibh 

T. 


May  Term,   error  in  reference  to  a  deciBion  in  this  Court,  if  such  could 
^^^^      at  any  time  have  been  granted. 

We  think,  therefore,  that  a  rule  should  be  set  down  on 
the  appellant,  and  notice  thereof  given,  to  show  cause  why 
the  judgment  heretofore  rendered  in  this  Court  shall  not  be 
revoked,  and  the  submission  of  the  case  set  aside. 
Per  Curiam. — It  is  so  ordered. 
X  Vi  Pettit  and  0.  Catogill,  for  the  appellants. 
JJR.  Coffirothj  for  the  appellee. 


(1)  Soe  tiie  CAM  in  10  lod.  B.  869. 


^ »' 


Parrish  and  Another  v.  Heikes. 


T%ursday, 
Jfoy  81. 


APPEAL  from  the  T^ecanoe  Court  of  Common  Pleas. 

Per  Ourian^ — Suit  on  a  promissory  note,  dated  Decent' 
her  7,  1855,  due  in  thirteen  months,  for  737  dollars,  29 
cents.  Judgment  October  2, 1858,  for  898  dollars,  31  cents, 
which  was  an  excess  of  84  dollars,  35  cents.  If  that  sum 
is  remitted,  the  judgment  as  to  the  balance  will  be  affirm- 
ed; if  not,  it  will  be  reversed;  in  either  event  at  the  cost  of 
the  appellee.  As  to  all  other  points,  this  case  is  similar  to 
one  between  the  same  parties  at  this  term  (1). 

Note. — Afterwards  defendant  remitted  84  dollars  and 
35  cents  of  the  judgment. 

X  L.  JMtUerj  for  the  appellants. 

8.  A.  Huff  and  A.  JbneSj  for  the  appellee. 


(1)  PosL 
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U»j  T«nn, 
The  State  v.  Bowerb.  ^"P^- 


Tfao  sabject  of  the  a(^taf  IS5T  entitled  "An  ut  to  amend  the  flnt  tectioa  of     BowKSa. 
an  act  enCilled  'Aa  act  oonoerning  lieeiuu  to  Tend  foreign  merchandize,  to 
exhibit  an;  caravan,  meoagerle,  drctu,  rope  and  wire  dancing,  pnppet-ihow, 
and  legerdemain,'  approved  June  15,  1B5S,  and  for  the  encouragement  of 

aEiicnlture,  and  concerning  ihe  licensing  of  stock  and  exchange  hroksr*," 
ie  licenses.    The  act  is  not  nnconsiitntional  for  contaioing  more  than  one 

The  title  of  thM  act  does  not  embrace  concert*;  and  an  Infoimatian  will  not 
lie,  under  the  attempted  provision  of  the  act  tonchlng  the  exhibitioD  of  con- 
certs without  Iteonsc. 

APPEAL  from  the  Marion  Court  of  Common  Pleas.      Tfcnwfay, 

WoRDBN,  J. — Information  against  the  appellee  for  ex-  ^jS 
faibiting  a  concert  for  pay  without  having  obtained  a  li-  iw  ^ 
cense,  tac.  On  the  defendant's  motion,  the  information 
was  quashed,  on  the  ground  that  there  was  not  "any  law, 
valiii  under  the  constitution,  authorizing  or  requiring  a 
license  to  exhibit  for  pay,  any  concert,  within  the  state  of 
Indiana" 

The  act  of  1857  (Acta  of  1857,  p.  89),  which  wae  in 
force  at  the  time  of  the  alleged  exhibition,  expressly  re- 
quires a  license  to  exhibit  for  pay  any  concert.  The  qaes- 
tion  arises  whether  Ihis  act,  so  far  as  it  relates  to  any  con- 
cert, was  enacted  in  accordance  with  the  requirement  of 
the  constitution  that  "every  act  shall  embrace  but  one  sub- 
ject and  matters  properly  connected  therewith,  which  sub- 
ject shall  be  expressed  in  the  title." 

The  title  of  the  act  of  1857  is  as  foUowe,  viz. :  "  An  act 
to  amend  the  first  section  of  an  act  entitled  'an  act  con- 
cerning licenses  to  vend  foreign  merchandize,  to  exhibit 
any  caravan,  menagerie,  circus,  rope  and  wire  dancing, 
pappet  show,  and  legerdemain,'  approved  Jime  15,  1853, 
and  for  the  encouragement  of  agriculture,  and  concerning 
the  licensing  of  stock  and  exchange  brokers." 

Is  there  anything  in  the  title  of  the  original  act  (thus 
eet  fortti  in  the  title  to  the  amendatory  act),  or  in  the  title 
to  the  amendatory  act  itself,  that  would  authorize  the 
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May  Teim,  enactment  of  the  clause  requiring  a  license  to  exhibit  a 
^""^'      concert  for  pay? 

Thk  Statb  We  will  inquire,  first,  whether  the  title  to  the  original 
BowBM.  act  is  sufficient  in  this  respect.  The  subject  of  the  origi- 
nal act  is  licenses.  This  is  the  general  subject  of  the  act, 
applied  and  limited  to  the  matters  enumerated.  If  the 
license  upon  each  kind  of  business  or  exhibition  should  be 
considered  a  subject  distinct  and  separate  from  the  license 
on  the  others  named,  then,  perhaps,  the  act  would  be  void 
as  embracing  some  seven  different  subjects.  But,  as  be- 
fore remarked,  the  subject  of  the  act  is  licenses,  and  it 
seems  to  us  that  the  legislature  may,  without  violating  the 
constitutional  provision  mentioned,  in  the  same  act,  require 
a  license  to  be  paid  for  carrying  on  different  kinds  of  busi- 
ness,  or  for  making  different  kinds  of  exhibitions.  Hence 
the  act  is  not  void  as  embracing  more  than  one  subject. 
But  although  the  general  subject  of  the  act  is  licenses, 
and  although  the  legislature  may,  in  the  same  act,  require 
a  license  for  different  kinds  of  business  or  exhibitions,  still 
the  title  in  question  limits  the  application  of  the  general 
subject  to  the  particulars  enumerated.  Had  the  title  been 
an  act  to  require  the  payment  of  licenses  in  certain  cases, 
a  different  question  would  have  been  presented.  In  such 
case,  the  subject  would  not  have  been  limited  to  enume- 
rated particulars,  as  is  done  in  the  title  in  question.  The 
specification  in  the  title,  of  the  cases  in  which  licenses  are 
to  be  required,  entirely  negatives  the  idea  that  the  act  it- 
self extends  beyond  the  cases  enumerated.  Now  had  the 
clause  requiring  a  license  to  be  paid  for  exhibiting  a  con- 
cert for  pay,  been  contained  in  the  original  act,  it  would 
have  been  void;  because  the  title  specified  the  particulars 
in  which  a  license  was  to  be  required,  and  a  '^concert"  is 
not  amongst  them.  This  point  is  illustrated  by  the  case 
of  The  State  v.  Wilson^  7  Ind.  R.  516.  There  it  was  held 
that  the  title  '^an  act  to  revite,  simplify,  and  abridge  the 
rules  of  practice,  pleadings,  and  forms,  in  civil  cases,  in 
the  Courts  of  this  state,"  did  not  authorize  the  enactment 
of  forms  in  criminal  cases,  because  the  title  did  not  ex- 
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press  the  subject  of  those  forms.     There  the  subject  of   May  Tern, 
the  enactment  was  limited  in  the  titie  to  civil  cases,  and  it       ^^^* 
was  held  that  an  enactment  on  the  same  subject,  in  refer-  1*hb  Statb 
ence  to  criminal  cases,  was  void.     So  here  the  subject  of    Bowers. 
the  statute,  as  expressed  in  the  title,  is  licenses  in  particu- 
lar, specified  cases;  and  an  enactment  requiring  a  license 
in  other  cases  than  those  specified,  would,  for  the  same 
reason,  be  void. 

It  is  insisted,  however,  that  the  enactment  requiring  a 
license  for  exhibiting  a  concert  is  properly  connected  with 
the  subject  of  the  license  required  in  the  cases  specified  in 
the  title  of  the  act  in  question.  However  proper  it  might 
be,  viewed  merely  as  a  legislative  question,  and  in  the  ab- 
sence of  any  constitutional  restriction,  to  connect  in  the 
same  law  a  provision  for  a  license  to  exhibit  a  concert, 
with  one  to  exhibit' a  puppet  show,  or  anything  else  men- 
tioned in  the  title  under  consideration,  we  think  they  are 
not  properly  connected  in  the  sense  meant  by  the  consti- 
tution. Indeed,  they  do  not  seem  to  have  any  connection 
at  all.  The  position  assumed  would  virtually  destroy  the 
constitutional  restriction.  It  would  permit,  under  a  title 
specifying  a  given  subject,  the  enactment  of  laws  gener- 
ally, upon  all  subjects  that  might  be  properly  legislated 
upon  in  connection  with  the  subject  specified.  This  was 
evidently  not  the  intention  of  the  framers  of  the  consti- 
tution. The  language  employed,  ^<  matters  properly  con- 
nected therewith,"  is  not  to  be  construed  as  meaning 
"matters  that  may  with  propriety  be  connected  there- 
with." The  plain  and  obvious  import  is,  that  the  matters  * 
must  be,  in  and  of  themselves,  properly  connected  with 
the  subject,  and  not  such  merely  as  might  with  propriety 
be  brought  into  connection.  This  point  may  be  illustrated 
by  reference  to  the  case  of  Mewkirter  v.  JRn'ce,  11  Ind,  R. 
199.  Under  the  title  of  ^'an  act  concerning  promissory 
notes  and  bills  of  exchango^"  the  legislature  had  provided 
^that  all  promissory  notes,  bills  of  exchange,  or  other  in- 
struments of  writing,"  signed,  &c.,  should  be  negotiable  by 
indorsement  thereon*  It  was  held  that  the  clause  concern- 
ing "other  instruments  of  writing,"  was  void,  the  subject 
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May  Temi,   thereof  not  being  expressed  in  the  title.     Now  it  might  be 
■^^^'      eminently  proper  to  connect  "other  instruments  of  writ- 

ThxStatb  ing"  with  bills  of  exchange  and  promissory  notes,  in  de- 
B0WBB8.  termining,  by  legislative  enactment,  what  should  be  nego- 
tiable; yet  such  other  instruments  are  not  of  themselves 
properly  connected  with  bills  and  notes.  So  in  the  case 
at  bar,  a  license  for  a  concert  has  no  proper  connection 
with  a  license  for  anything  else  specified  in  the  title  to  the 
act,  however  proper  it  might  be  to  legislate  upon  them  in 
connection  with  each  other. 

We  are  of  opinion  that  the  title  to  the  original  act  is 
not  sufficient  to  sustain  the  enactment  in  question.  The 
title  to  the  amendatory  act  adds  nothing  to  the  other,  ex- 
cept the  proposition  that  it  is  an  act  "for  the  encourage- 
ment of  agriculture,  and  concerning  the  licensing  of  stock 
and  exchange  brokers."  It  is  evident  that  the  subject  of  a 
license  for  a  concert  is  not  expressed  in  anything  that  is 
thus  added.  For  the  purposes  of  this  case,  the  amenda- 
tory act  may  be  considered  as  entitled  an  act  merely  to 
amend  the  former  act,  without  in  any  manner  indicating 
the  nature  of  the  amendment. 

We  think  it  clear  that  in  such  amendatory  act,  under 
such  a  title,  nothing  can  be  introduced  except  such  matters 
as  might  have  been  incorporated  in  the  original  act  under 
its  title.  Were  it  otherwise,  the  constitutional  restriction 
might  be  totally  evaded.  Under  titles  purporting  merely 
to  amend  former  acts,  laws  might  be  passed  on  subjects  in 
no  manner  expressed  in  the  title  of  the  original  act,  or  of 
the  amendatory  one. 

This  view  in  no  manner  conflicts  with  the  decision  of 
this  Court  in  the  case  of  Reed  v.  The  State^  12  Ind.  R.  641, 
which,  perhaps,  goes  as  far  as  any  decided  case  in  sustain- 
ing legislation.  There  the  nature  of  the  amendment  was 
set  forth  in  the  title  to*  the  amendatory  act,  viz.,  "so  as  to 
extend  the  jurisdiction  of  said  Court  in  certain  cases." 
It  was  held  that  the  subject  of  the  statute  amended  was 
the  jurisdiction  of  the  Court,  and  that  the  title  to  the 
amendatory  act  was  sufficient  to  sustain  an  enactment 
giving  the  Court  jurisdiction  in  criminal  cases. 
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We  think  the  information  was  correctly  quashed,  for  the    May  Tenn, 
reason  given  (1).  1S&). 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  Ahdbbbow 

D.  H/P Donald  and  A.  O.  Porter ^  for  the  state.  Tn  Kbbhs 

Dkaihiho 

COMFAKT. 

(1)  Se6  Igoe  t.  The  SiaU,pott. 


9     a  ■  ^  .1 


Anderson  v.  The  Kerns  Draining  C!ompant. 

A  dndBing  oompao^  oiganised  nnder  the  act  of  1852,  are  not  bound,  upon  an 
answer  of  nul  tid  corporation,  to  prove  npon  the  trial  the  existence  of  the 
corporation. 

The  act  is  not  unconstitational. 

The  rights  of  eminent  domain  and  taxation,  may  he  exercised  for  public  pur- 
poses, where  no  constltntional  restriction  forbids  it 

There  is  no  constitutional  prohibition  upon  local  taxation  for  objects  in  them- 
selres  local. 

This  case  distinguiBhed  from  the  school  cases. 

The  draining  of  marshes  and  ponds,  for  the  promotion  of  the  public  health, 
is  regarded  as  a  pnbUc  object,  for  the  fiirtheiance  of  which  taxes  may  be 
assessed;  but  the  draining  of  farms  to  render  them  more  productire,  is  not 
such  an  object,  and  a  corporation  organized  for  that  purpose  could  not  Ictj 
and  collect  a  tax. 

APPEAL  from  the  Cass  Circuit  Court.  Thiradaj/, 

Perkins,  J.^ — The  Kerns  Draining'  Company  was  organ- 
ized under  the  act  to  authorize  the  construction  of  levees 
and  drains,  approved  June  12, 1852,  and  found  in  1  R.  S. 
at  p.  267. 

The  company  constructed  a  drain,  and  assessed  Ander^ 
soUf  for  benefits  thereby  conferred  upon  him,  a  fraction  less 
than  30  dollars. 

Anderson  refused  to  pay;  the  company  sued  him,  and 
obtained  judgment  below. 

Two  questions  arise  in  the  case — 

1.  Was  the  company  bound,  upon  the  answer  of  ntU 
iiel  corporoHon^  to  prove,  on  the  trial,  the  existence  of  the 
corporation? 


14  m 

MB  W 

14  199 

145  578 


200  CASES  IN  THE  SUPREME  COURT 

May  Term,       2.  Is  the  law  authorizing  the  creation  of  the  corporation 
1880.      constitutional? 


Ahbsbsom  Section  6  of  that  act  declares  that  the  existence  of  the 
Thb  ksBKs  corporation  shall  be  judicially  taken  notice  of  in  the  coun- 
OutPAv^  ties  where  its  articles  are  recorded.  This  seems  to  impose 
upon  the  Court  the  duty  of  examining  the  recorder's  office, 
and  determining  for  itself  the  fact,  from  an  inspection  of 
the  record,  whether  there  is,  in  the  county,  a  legally  oi^n- 
ized  draining,  &c.,  company.  It  makes  the  question  one 
of  law,  to  be  decided  by  the  Court,  like  the  question  as  to 
the  time  when  given  public  laws  take  effect.  Under  such 
an  issue,  and,  perhaps,  under  any  state  of  the  pleadings, 
the  Court  is  bound,  if  it  finds  there  is  no  such  organized 
company  (a  fact  it  is  bound  to  ascertain  the  existence  or 
non-existence  of),  to  dismiss  the  suit. 

In  considering  of  the  constitutionality  of  the  act,  it  will 
be  proper,  in  the  first  pleu»,  to  ascertain  exactly  what  it 
provides  for — ^what  it  authorizes  to  be  done. 

It  authorizes  property  to  be  taken  for  the  public  use,  and 
improvements  to  be  made  for  the  public  benefit,  and  the 
assessment  of  taxes  to  pay  for  such  property  and  improve- 
ments. It  provides,  then,  for  the  exercise  of  the  right  of 
eminent  domain,  and  of  taxation  for  public  purposes;  and 
for  such  purposes  these  rights  may  be  legitimately  exer- 
cised. 

The  statute  does  not  assume  to  designate  the  particular 
cases  in  which  the  right  should  be  exercised,  to  locate  the 
particular  levees  and  drains  which  would  be  of  public  use 
and  benefit;  but  asserts,  generally,  that  such  as  are,  may  be 
constructed  pursuant  to  the  act,  and  leaves  it  a  question 
for  the  Court  to  determine  in  each  particular  case,  whether 
the  levee  or  drain  in  that  case  is  for  public  use  or  benefit. 
Where  no  constitutional  restriction  forbids  it,  such  exer^ 
cise  of  the  right  of  eminent  domain,  and  of  the  power 
of  taxation,  is  legal.  7  Ind.  R.  676. —  I%c  People  v.  T%e 
MayoTj  Sfc.^  4  Comst.  419. 

Is  th6re  any  restriction  upon  such  taxation  in  our  con- 
stitution? 

Section  1,  art.  10  of  the  constitution,  declares  that  the 
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legislature  shall  provide  for  a  uniform  and  equal  rate  of   M»y  Tom, 
taxation,  and  for  a  just  valuation  of  all  the  property  in  the       ■'•^^' 
state;  and  by  §§  22  and  28  of  art.  4,  local  laws  authorizing    Akdbhsow 
taxation  are  prohibited.    But  it  has  already  been  decided  Trx  kxBNt 
that  these  provisions  do  not  prohibit  local  taxation  for  ob-    cwfFAiTT. 
jects  in  themselves  local.     The  Oiiy  of  Lafayette  v.  Jerir 
ners,  10  Ind.  R,  75.    They  require  a  general,  uniform  levy 
for  state  purposes,  but  they  do  not  forbid  local  taxation 
under  general  laws.     The  Bank  v.  3%e  City  of  New  AU 
bany^  11  Ind.  R.  139.     Nor  do  we  think  they  prohibit  indi- 
rect taxation  by  way  of  licenses  upon  particular  pursuits, 
&c.     See  Walk.  Am.  Law,  3d  ed.,  p.  122.     Such  indirect 
taxation  may  be  made  effectual  as  a  police  regulation. 
The  taxing,  which  is  a  part  of  the  legislative  power  of  the 
state,  is  supreme,  except  where  limitations  are  imposed. 
See  2%e  City  of  Aurora  v.  West^  9  Ind.  R.  74.    Indirect 
taxation,  by  way  of  tariffs,  &c.,  has  ever  been  regarded  a 
legitimate  exercise  of  the  taxing  power;  and  we  do  not 
think  a  provision  in  the  constitution  requiring  the  general 
levy  of  direct  taxes  for  state  purposes  to  be  upon  a  uni«- 
form  assessment,  implies  a  prohibition  of  all  other  taxa- 
tion.    Such,  at  all  events,  is  not  the  conventional  force  of 
its  language. 

The  case  at  bar  differs  from  the  school  cases  in  this, 
that  the  school  law,  under  which  they  arose,  was  operative 
all  over  the  state,  and,  hence,  required  uniformity  of  taxa- 
tion for  the  support  of  common  schools  in  every  district  in 
the  state,  common  schools  being  a  state  institution;  which 
imiformity  was  broken  by  local  taxation  for  their  support 
in  a  part  of  the  districts,  additional  to  that  of  the  state,  as 
would  be  the  case  in  regard  to  the  general  levy  for  general 
state  purposes,  if,  for  these  purposes,  local  taxation,  addi- 
tional to  the  general  levy,  was  permitted. 

But  private  property  must  be  taken  only  for  public  use, 
and  local  t€Lxatiou  must  be  permitted  only  to  defray  ex- 
penses in  cases  of  public  use  and  benefit.  And  if  the  tax 
assessed  in  the  case  at  bar  was  for  such  public  use  and 
benefit,  the  mode  of  its  assessment,  it  seems,  was  unob- 
jectionable.   The  People  v.  The  Mayor,  Sfc,  supra. —  Wood' 
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M»yTerm,   rvff  V.  Fisher,  17  Barb.  (N.  Y.)  2M.—BartweU  v.  Arm^ 

18^-      strong,  19  id.  166. 
Amdbbsoh        What  is  to  be  regarded  as  a  public  object  in  the  taking 
Ths  Kbbhs  of  private  property,  and  in  the  assessment  of  taxes,  is  a 
Omipa™t     q^^fl^on  of  great  difficulty,  in  many  cases. 

The  building  of  mills  has  been  held  such.  Hankins  y. 
Lawrence,  8  Blackf.  266.  The  construction  of  canals  and 
railroads  and  public  highways,  has  been  held  such.  Dron- 
berger  v.  Reed,  11  Ind.  B.  420. 

So  has  the  improvement  of  streets  in  a  city,  for  they  are 
public  highways.     Snyder  v.  B4>ckport,  6  Ind.  R.  237. 

So  has  the  draining  of  marshes  and  ponds  for  the  pro- 
motion of  the  public  health.  See  Hartwell  v.  Armstrangj 
supra.  But  the  draining  of  a  man's  farm,  simply  to  ren- 
der it  more  valuable  to  the  owner,  would  not  be  a  work  of 
public  utility,  in  the  constitutional  sense  of  the  term ;  and 
a  corporation  organized  and  acting  for  such  a  purpose, 
would  no  more  be  acting  in  a  public  undertaking,  than 
would  a  company  organized  and  acting  for  the  clearing  up 
of  men's  farms  and  putting  them  in  a  better  state  of  cul- 
tivation than  the  proprietors  were  willing  to  do,  though 
the  public  cCnd  adjoining  proprietors  might  be,  in  a  sub- 
stantial degree,  benefitted  by  the  operation.  And  forcible 
taxation  to  pay  for  the  benefit  would  hardly  be  tolerated. 

In  this  case,  the  evidence  is  not  upon  the  record,  and, 
hence,  we  must  presume  a  case  of  public  benefit  was  made 
out. 

It  appears  by  the  record  that  a*demurrer  was  filed;  but 
that,  without  waiting  for  a  decision  upon  it,  the  party  an- 
swered over.     He  thereby  waived  bis  demurrer. 

Per  Ouriam^ — The  judgment  is  affirmed  with  1  per  cent. 
damages  and  costs. 

H.  P.  Biddle  and  B.  W.  Peters,  {at  the  appellants. 

J).  D.  Pratt,  for  the  appellee. 
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Biaj  Term, 


Hardy  v.  Merriweather* 


1860. 


Hasi>t 

T. 

A  railroad  company  has  power  to  take  notes  originadng  in  a  tnnsactionj  or   Mxbsiwka- 
to  secure  an  Indebtedness,  within  the  scope  of  their  corporate  undertaking;         thbb. 
and  as  a  general  proposition,  a  corporation  has  power  to  assign  a  note  that 
it  has  power  to  take. 

The  abandonment  of  the  oonstmction  of  a  ndhoad,  does  not,  of  itself,  consti- 
tate  a  defense  to  a  snit  to  recoyer  debts  dae  the  company:  whilst  the  corpo- 
rate organization  remains,  thej  maj  collect  dues  in  their  corporate  name, 
for  the  payment  of  debts. 

Hie  general  denial  admits  the  capacity  of  the  plaintiff  to  sue. 

Bepresentations  that  the  company  haye  stock  enough  to  complete  the  road, 
and  would  do  it  in  two  years,  are  too  yague  to  constitute  a  defense  to  a  suit 
on  notes  giyen  for  an  installment  of.  a  subscription. 

An  answer,  in  such  a  suit,  denying  that  the  company  has  giren  the  defendant 
his  stock,  is  bad-— they  are  at  most  only  bound  to  conditionaUy  tender  it. 

APPEAL  from  the  ScoU  Court  of  Common  Pleas.         '^^f' 

Perkins,  J. — Suit  upon  promissory  notes.  .Judgment 
for  the  plaintiff. 

The  complaint  alleged  that  the  notes  were  executed 
by  Hardy  to  the  Fori  Wayne  and  Southern  Railroad  Com" 
pony,  and  that,  on  the  16th  day  of  February^  1859,  they 
were  assigned  by  said  company  to  the  plaintiff,  the  as- 
signment being  executed  by  Fli  McCaviey,  the  company's 
treasurer* 

The  defendant  answered  in  eight  paragraphs — 

1.  By  the  general  denial. 

2.  Averring  abandonment  of  the  construction  of  the 
road  by  the  company. 

3.  Payment. 

4.  Averring  that,  i(t  the  date  of  the  notes,  the  company 
represented  to  the  defendant  that  they  had  stock  enough 
subscribed  to  complete  the  railroad  in  two  years,  and  that 
it  would  be  completed  in  that  time,  which  representations 
were  not  true. 

5.  Setting  up  a  set-off. 

6.  Averring  that  the  company  have  not  assigned  to  the 
defendant  stock  subscribed  by  him. 

7.  Averring  abandonment,  as  in  the  second  paragraph. 
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May  Tenii,       g.  Denying  the  power  of  the  company  to  assign  the 


1860. 


notes. 


Hardt  a.  demurrer  was  sustained  to  all  the  paragraphs  of  the 

Mbrbiwba-  answer,  except  the  first,  third,  and  fifth. 

*""*•  Upon  those,  issues  of  fact  were  formed,  tried,  and  found 

for  the  plaintiff  below. 

No  eyidenoe  was  offered  to  sustain  the  answer  of  pay- 
ment. 

The  set-off  relied  upon  consisted  of  scrip  issued  by  the 
railroad  company. 

The  only  evidence  tending  to  support  the  answer  of  set- 
off was  the  testimony  of  Elisha  G.  English.  He  stated 
that  the  defendant  applied  to  hjm  to  obtain  a  quantity  of 
the  scrip  of  the  company,  then  held  by  him  as  the  agent 
of  the  company;  that  an  arrangement  was  planned  to  let 
the  defendant  have  the  scrip,  but  that  it  was  not  consum- 
mated till  about  the  time  of  the  trial,  when  the  scrip  was 
delivered. 

This  evidence  did  not  establish  the  existence  of  a  setoff 
before  notice  of  the  assignment  of  the  notes. 

And  it  might  here  be  inquired  how  it  came  that  the 
agent  of  the  company  had  scrip  of  the  company  to  sell  far 
the  company.  Was  it  scrip  that  had  been  issued  to  credi- 
tors, and  once  redeemed?  Why  not  pay  the  debt  to  the 
company,  rather  than  buy  scrip  of  the  company  to  pay  the 
debt  with.     Was  the  scrip  reissuable? 

In  this  case,  these  questions  are  of  no  importance. 

We  now  proceed  to  examine  the  answers  held  bad  on 
demurrer;  and, 

1.  Of  the  denial  of  the  power  of  the  company  to  assign 
the  notes. 

The  company  had  power  to  take  the' notes.  They  origi- 
nated in  a  transaction,  and  were  to  secure  an  indebtedness! 
within  the  scope  of  the  corporate  undertaking.  Smead  v. 
TTie  Indianapolis,  SfC,  Railroad  Co.^  11  Ind.  R.  104.  And, 
as  a  general  proposition,  a  corporation  has  power  to  assign 
a  note  that  it  has  power  to  take.  See  Hankins  v.  Skoup, 
2  Ind.  R.  342.     The  assignment,  in  fact,  being  set  out  in 


OF  THE  STATE  OP  INDIANA.  2GI5 

the  complaint  and  not  denied  by  answer  under  oath,  was   ^^7  T^«t». 
admitted.  l^Btt 


2.  The  abandonment  of  the  construction  of  the  road      Haidt 
does  not,  of  itself,  constitute  a  defense  to  a  suit  to  recover  Msbbiwsa- 
debts  due  the  company  chartered  to  accomplish  such  con-       ^"'"' 
struction.    Abandonment  of  the  prosecution  of  the  under- 
taking does  not  release  the  company  from  debts  contracted 

while  its  prosecution  was  continued;  and  while  the  corpo- 
rate organization  remains,  dues  to  the  corporation  may  be 
collected  in  the  corporate  name  for  the  payment  of  debts. 
After  the  corporate  existence  has  ceased,  creditors  may 
still  pursue  its  assets  by  proceedings  against  the  debtors 
and  stockholders.     Redf.  on  Bailw.,  p.  77,  and  note. 

In  this  case,  the  general  denial  was  answered,  and  that 
answer  admitted  the  corporate  capacity  of  the  plaintiff  to 
sue. 

3.  The  representations  that  the  company  had  stock 
enough  to  complete  the  road,  and  would  do  it  in  two 
years,  are  too  vague,  and  manifestly  nothing  more  than 
expression  of  opinion.  No  amount  of  stock  was  stated 
as  being  subscribed,  nor  does  it  appear  but  that  the  de* 
fendant  knew  the  exact  amount,  and  its  probable  solvency, 
so  that  he  could  judge  for  himself  whether  it  was  suffi« 
cient  for  the  construction  of  the  road.  See  The  Railroad 
Co.  V.  Rodrigues,  10  Rich.  (S.  C.)  278;  Anderson  v.  The 
Newcastle^  Sfc.^  Railroad  Co.^  12  Ind.  R.  376. 

4.  The  answer  denying  that  the  company  had  given  the 
defendant  his  stock,  is  bad.  Suppose,  as  the  appellant  con- 
tends, that  the  delivery  of  the  stock  and  the  payment  of 
the  notes  were  to  be  concurrent  acts,  like  the  delivery  of  a 
deed  and  the  payment  of  the  last  installment  of  purchase- 
money  on  a  contract  for  the  sale  and  conveyance  of  real 
estate;  still  the  company  were  bound  to  conditionally  ten- 
der only,  not  actually  deliver  the  stock.  This  was  settled 
in  Oorham  v.  Reeves^  1  Ind.  R.  421. 

In  this  case,  therefore,  the  answer  did  not  deny  the  per- 
formance of  the  act  the  company  were  bound  to  perform, 
even  on  the  supposition  that  they  were  bound  to  perform 


206 


CASES  IN  THE  SUPREME  COURT 


May  Term,   some  act     See,  however,  The  New  Albany^  Sfc.^  Railroad 

1860._  Q,  ^^  McCormick,  10  Ind.  R.  499, 

MiLBg  p^^  Curiam. — The  judgment  is  affirmed  with  1  per  cent. 

Ohatkb.     damages  and  costs. 

W.  K  Marskallj  for  the  appeUant 


Miles  v.  Ohaver. 

Upon  money  paid  to  a  jndgment-crcditor  before  an  execntion  issncB,  or  after 
the  execution  is  issned  bat  before  it  is  in  any  manner  served,  the  sherifria 
not  entitled  to  commission. 

And  where  the  execution-defendant  deliTered  to  the  sherifF  his  receipts,  taken 
for  sach  payments,  it  was  held  that  they  coald  not  be  considered  as  money — 
that  the  shcriiF  had  no  right  to  receive  them  in  satisfaction  of  the  execution. 


TTturtftkiy, 


APPEAL  from  the  Hendricks  Circuit  Court. 

WoRDEN,  J. — Suit  by  Miles  against  Ohaver.  The  facts 
are  agreed  upon,  and  are  substantially  as  follows,  viz.:  In 
the  year  1868,  Ohaver^  as  sheriff  of  Hendricks  county,  had 
in  his  hands  for  collection,  executions  against  Miles  and 
one  Banta^  amounting  to  1,340  dollars,  in  favor  of  Mont' 
gomery  and  CarmichaeL  Miles  paid  to  the  plaintiffs  in 
the  executions  (and  not  to  the  sheriff)  the  sum  of  1,008 
dollars,  97  cents.  A  part  of  this  sum  was  paid  before  the 
executions  were  issued,  but  the  amount  was  not  credited 
upon  the  judgment;  and  the  balance  of  the  above-named 
sum  was  paid  after  the  executions  were  issued,  but  before 
service  thereofi  The  receipts  of  the  plaintiffs  for  the  1,008 
dollars,  97  cents,  were  passed  to  the  sheriff,  and  returned 
by  him,  as  the  agreement  says,  "in  satisfaction  of  the  ex- 
ecutions." sales  paid  off  the  balance  of  the  executions. 
On  the  final  settlement  of  the  executions,  Ohaver  charged 
and  retained,  as  commission  on  the  amount  of  1,008 
dollars,  97  cents,  thus  paid  by  MUes  to  the  execution  plain* 
tiffs,  the  sum  of  16  dollars,  to  recover  back  which  this  suit 
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is  brought.    It  is  agreed  that,  if  Ohaver  was  not  entitled    May  Term, 
to  the  16  dollars  thus  received  by  him,  jadgment  is  to  be       ^^^* 
rendered  for  the  plaintiff — otherwise,  for  the  defendant.       Milbs 
The  Coort  below  rendered  judgment  for  the  defendant.     Ohaybb. 
Miles  appeals  to  this  CSonrt.     The  suit  is  unimportant  in 
itself,  but  it  has  some  importance  so  far  as  the  question 
involved  affects  the  rights  of  sherifib  and  execution-defend- 
ants. 

The  statute  regulating  sheriffs'  fees.  Acts  of  1855,  p. 
104,  allows  for  ^^  selling  property  on  an  execution,  a  com- 
mission of  five  per  centum  on  the  first  300  dollars,  and  two 
per  centum  on  any  excess  above  that  amount;  but  when 
the  money  is  paid  to  him  without  sale,  one-half  commis- 
sion only  shall  be  allowed." 

This  statutory  provision  cannot  be  so  construed  as  to 
entitle  the  sheriff  to  a  commission  on  the  1,008  dollars,  97 
cents,  upon  the  facts  agreed  upon.  It  is  very  clear  that,  upon 
the  money  paid  before  the  execution  issued,  no  commission 
can  be  allowed;  nor  do  we  think  that  any  can  be  allowed 
upon  that  paid  to  the  plaintiffs  in  the  execution,  before  the 
sheriff  had  in  any  manner  served  it. 

The  statute  allows  the  sheriff  full  commission  where  the 
money  is  made  by  a  sale  of  property,  and  half  commission 
where  the  money  is  paid  to  him  without  sale.  This  would 
not  seem  to  embrace  a  case  at  all  where  no  property  is 
sold,  and  where  no  money  is  paid  to  the  sheriff.  Here  a 
part  of  the  money  on  which  commission  was  charged,  was 
paid  before  the  execution  was  issued,  and  the  other  part 
was  paid  before  it  was  served,  and  the  case  is  not  within 
the  letter  or  spirit  of  the  statute.  The  case  of  Vance  v. 
The  Bank  of  Columbus^  2  Ham.  (Ohio)  215,  is  in  point. 
Here  a  levy  had  been  made  upon  real  estate,  and  the  exe- 
cution returned  not  sold  for  want  of  buyers,  and  a  vend, 
exp.  had  been  issued  and  returned  in  like  manner.  After- 
wards, the  debt  and  costs,  except  poundage,  were  paid. 
Poundage  was  claimed.  The  Ck>urt  say:  '<Tbe  phrase 
*  money  made  on  execution,'  can  only  relate  to  such  sums 
as  are  actually  paid  into  the  sheriff's  hands  upon  the  execu- 
tion.    The  jnoney  is  not  made  by  the  officer  when  paid 
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Bfaj  Term,  directly  by  the  debtor  to  the  plaintiff.  A  different  con- 
^^^^^^*  struction  would  imply  that  the  poundage  was  given  merely 
MiLvs  to  swell  the  bill  of  costs,  and  increase  the  sheriff's  perqui- 
Ohaybb.     sites,  and  to  this  we  cannot  consent." 

It  is  insisted,  in  the  case  at  bar,  that  as  Miles  passed 
over  to  the  sheriff  the  receipts  of  the  plaintiffs  in  the 
execution,  and  as  the  sheriff  received  th^m  in  satisfaction 
thereof,  they  should  be  regarded  as  money.  We  think 
otherwise.  The  sheriff  was  under  no  obligation  to  receive 
them,  nor  was  Miles  under  any  obligation  to  pass  them 
ov^r  to  him.  Miles  had  paid  so  much  on  the  judgments, 
and  if  the  plaintiffs  in  the  execution  sought  to  levy  and 
collect  that  amount  again  from  him,  he  had  a  legal  remedy 
to  prevent  it.  So  the  sheriff;  having  an  execution  in  his 
hands,  would  have  a  right  to  proceed  with  the  collection 
thereof,  until  legal  steps  were  taken  to  arrest  his  action  in 
the  premises.  He  could  not  receive  the  receipts  in  satis- 
faction of  the  executions.  At  most,  they  were  mere  evi- 
dence of  a  previous  payment,  and  he  took  them  at  his 
peril. 

The  receipts  could  not  be  taken  by  the  sheriff  as  pay- 
ment, though  they  might  have  been  evidence  of  a  previous 
payment.  They  were  not  money,  though  they  might  have 
shown  why  the  money  was  not  levied  and  collected.  The 
fact  that  they  were  taken  by  the  sheriff,  and  returned 
by  him,  does  not  invest  them  with  the  character  of  money 
paid  to  him,  so  as  to  entitle  him  to  the  percentage  thereon 
as  for  money  paid  to  him. 

We  are  of  opinion  that  the  Court  below  erred  in  its  ap- 
plication of  the  law  to  the  facts,  and  that  the  judgment 
must  be  reversed. 

Per  Ouriam. —  The  judgment  is  reversed  with  costs, 
Cause  remanded,  &c 

Xr.  Jf.  Campbell^  for  the  appellant. 

J.  &  Miller^  for  the  appeUee. 
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Harris  v.  Rupel. 


MAjTenn, 

1860. 

Habbis 

No  affidayit  is  necessary  to  the  proper  detezmination  of  a  motion  for  a  new       Bupbi. 
trial  based  upon  excessiye  damages,  insofflciencj  of  eyidence,  and  yerdict 
contrary  to  law. 

In  floits  for  seduction,  verdicts  axe  seldom  disturbed  on  the  ground  of  excessire 
damaces* 

Where  the  eyidence  tends  to  support  the  yerdict,  it  will  seldom  be  disturbed  on 
the  ground  of  insufficiency  of  eyidence. 

Time  will  not  be  giyen  to  enable  a  party  to  prepare  affidavits  to  support  his 
reasons  for  a  new  trial,  unless  in  addition  to  a  good  excuse  for  their  non- 
production,  it  be  made  to  appear  of  record  that  it  is  in  the  power  of  the 
party  to  procure  sufficient  affidavits. 

Where  a  motion  for  a  new  trial  had  been  oyermled  for  the  want  of  affidavits 
sustaining  the  reasons  upon  which  it  was  based,  and  a  second  motion  was 
made  and  the  necessary  affidavit!  presented,  the  latter  motion  was  held  to 
have  been  property  overruled,  because  no  excuse  was  shown  for  the  non- 
production  of  the  affidavits  upon  the  first  motion. 

Where  one  of  the  reasons  upon  which  a  motion  for  a  new  trial  was  based,  was 
newly  discovered  evidence,  the  nature  of  which  was  set  out  in  proper  affida- 
vits, and  counter-affidavits  were  filed,  directly  contradletoiy  of  those  affida- 
vits, it  was  held  that  a  question  was  presented  for  the  Court,  the  decision  of 
which  the  Supreme  Cotirt  could  not  disturb. 

In  a  suit  for  the  seduction  of  the  plaintiff's  wife,  her  statements  are  not  com- 
petent evidence  for  the  defendant. 

The  affidavit  of  a  physician  disclosing  communications  made  to  liim,  as  such, 
by  the  wife,  to  the  effect  that  she  had  had  an  abortion,  from  having  had  illicit 
intercourse  with  a  certain  person  during  the  absence  of  her  husband,  will  not 
sustain  a  motion  for  a  new  trial,  based  upon  the  discoveiy  of  such  evidence, 
unless  it  be  also  shown  that  the  wife  would  consent  to  such  disdosifre  upon 
the  trial. 

Affidavits  evidently  false,  or  contradictory,  upon  their  fece,  of  the  evidence 
upon  the  former  trial,  will  not  sustain  a  motion  for  a  new  trial  upon  this 
ground. 

Nor  will  the  affidavit  of  the  defendant  that  he  can  prove  by  A.  B.  and  by  D, — 
christian  name  not  known — ^that  they  had  had  sexual  intercourse  with  the 
wife,  of  which  the  plaintiff  was  cognizant,  sustain  a  motion  for  a  new  trial 
on  account  of  the  discovery  of  such  evidence,  unless  it  be  shown  by  the  affi- 
davit of  tiie  proposed  witnesses  that  they  would  so  testify. 

APPEAL  from  the  St.  Joseph  Circtiit  Cowrt  Hkurwfajrp 

Hanna,  J — This  was  a  suit  by  Rupel  against  Harris,  for 
the  sedQction  of  his  wife.  Denial  Trial  by  Jury.  Ver- 
dict and  judgment  for  plaintiff  for  5,000  dollars. 

After  the  return  of  the  verdict,  and  before  judgment,  a 
Vol.  XIV.— 14 
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May  Term,    motion  was  made  for  a  new  trial,  in  which  the  reasons 
■'^^^'       assigned  were — 
Harris  1,  Excessive  damages. 

RupBL.  2.  Misconduct,  &c.,  of  the  plaintiff. 

3.  That  the  evidence  was  insufficient. 

4.  That  it  was  contrary  to  law. 
6.  Newly  discovered  evidence. 
6.  Surprise. 

Upon  the  return  of  the  verdict,  namely,  at  two  o'clock  in 
the  afternoon  of  October  21,  notice  was  given  of  the  motion 
for  a  new  trial.  On  the  next  day,  the  reasons  were  filed, 
and  a  motion  made  that  further  time  be  granted  to  pre- 
pare and  file  affidavits  in  support  of  the  motion,  which  was 
based  upon  the  statements  of  counsel  that,  because  oi 
other  engagements,  they  had  not  been  enabled  to  prepare 
said  affidavits. 

The  motion  to  postpone  was  overruled,  and  the  ruling 
excepted  to,  as  was  also  the  motion  for  a  new  trial.  No 
affidavits  appear  in  the  record,  supporting  the  motion  for  a 
new  trial.  After  judgment,  to-wit,  on  the  28th  day  of 
October,  the  defendant  renewed  his  motion  for  a  new  trial) 
for  the  same  causes  assigned  on  the  first  motion,  and  also 
for  additional  reasons,  namely,  for  evidence  discovered  since 
that  motion  was  determined.     Which  was  also  overruled. 

Tlfe  evidence  is  in  the  record.  No  affidavit  was  neces- 
sary to  the  proper  determination  of  the  motion  for  a  new 
trial,  as  based  upon  the  first,  third  and  fourth  reasons. 
We  can,  therefore,  examine  them. 

As  to  the  first:  Verdicts,  in  cases  of  this  character,  are 
seldom  disturbed  because  of  the  amount  found  for  the 
plaintiff.  That  amount  depends  so  much  upon  the  facts 
and  circumstances  of  each  individual  case,  and  the  sound 
legal  discretion  of  the  jury,  that  no  very  definite  rule  can 
be  laid  down  in  regard  thereto.  In  the  case  at  bar,  thei 
plaintiff  had  been  absent  for  six  years  in  California^  leav- 
ing his  wife  and  three  children  in  rather  indigent  circum- 
stances, but  under  an  arrangement  to  be  provided  for  by 
her  father,  who  died  during  the  absence  of  plaintiff;  that 
plaintiff  sent  back  some  money;  that  his  wife  removed  for 
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some  time  from  his  small  farm,  into  a  house  of  the  defend-    May  Term, 
ant;  that  they  appeared  to  live  agreeably  before  he  left;       •*-^^' 
that  her  character  had   not,  so  far  as  shown,  been  be-      Hakris 
fore  that  time  questioned.     Much  evidence  was  introduced      Rupel. 
tending  to  show  improper  intimacy  between  the  defendant 
and  the  wife  of  the  plaintiff,  in  his  absence;  that  soon 
after  his  return,  defendant  and  she  went  to   Michigan^ 
where  he  left  her;  that  her  husband  went  after  and  brought 
her  back;  that  she  did  not  remain  with  him,  but  went  to 
live  in  a  house  of  said  defendant.     Under  all  these  circum* 
stances,  the  amount  which  the  jury  should  award  as  dam- 
ages, was  a  question  so  peculiarly  within  their  province, 
that  we  cannot  disturb  the  verdict  for  that  reason. 

The  third  cause  assigned,  for  the  same  reason,  cannot 
prevaiL  The  evidence  tends — perhaps  it  might  be  said, 
strongly  tends — to  sustain  the  finding  upon  the  question 
involved,  of  the  guilt  of  the  parties. 

As  to  the  fourth  reason,  no  question  is  made  in  argu- 
ment to  which  it  is  applicable. 

The  second,  fifth,  and  sixth  reasons,  assigned  upon  the 
first  motion,  remain  to  be  disposed  of.  All  those  reasons 
are  so  assigned  as  to  require  to  be  supported.  As  before 
stated,  no  affidavits  were  filed.  The  ruling  of  the  Court 
upon  the  motion  for  a  new  trial  based  thereon,  was  right. 
The  only  question  in  this  connection  is,  whether  the  Court 
erred  in  refusing  the  postponement,  to  prepare  such  affida- 
vits. The  verdict  was  returned  at  two  o'clock ;  notice  of 
the  motion  then  given;  the  motion  made,  and  reasons  filed 
the  next  morning,  and  postponement  asked;  upon  which 
the  statement  in  the  bill  of  exceptions  is,  that  the  defend- 
ant "moved  the  Court  for  further  time  to  prepare  and  file 
affidavits  in  support  thereof,  and  defendant's-counsel  stated 
to  the  Court  that  they  had  been  unable,  on  account  of 
want  of  time,  and  by  reason  of  their  being  engaged  on  the 
day  previous  thereto,  to  prepare  said  affidavits."  There 
was  really  nothing  before  the  Court,  in  any  tangible  form, 
from  which  the  Court  was  able  to  determine,  or  be  in- 
formed, that  it  was  in  the  power  of  the  defendant  to  pro- 
cure the  necessary  affidavits  to  sustain  the  reasons  assigned 
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May  Term,  for  a  new  trial;  nor  was  there  anything,  except  the  mere 
■^^^'  statement  of  the  counsel,  excusing  their  noQ«producti6n  at 
Harris  the  time  the  motion  was  determined.  Something  should 
RupBL.  have  been  presented  to  the  Court,  to  go  upon  the  record, 
in  sudh  substantial  form  as  to  have  justified  the  Court  in 
acting.  The  affidavit  of  the  plaintiff  upon  the  one  point, 
and  of  the  counsel  upon  the  other,  would  have  presented 
one  mode  of  putting  the  matter  upon  the  record.  It  is 
not  within  the  ordinary  usages  of  practice  to  entertain  a 
second  motion  for  a  new  trial,  after  overruHng  the  first 
Indeed  we  do  not  see  very  well  where  litigation  would 
end,  if  repeated  motions  should  be  thus  heard,  based  upon 
the  same  reasons  of  the  first.  Then,  as  to  the  same  reasons 
assigned  in  each  motion,  we  think  it  was,  so  far  as  this 
record  shows,  to  say  the  least,  an  irregular  mode  of  practice, 
and  the  reception  of  counter-affidavits,  upon  the  same 
points,  was  equally  so.  Ajs  that  whole  proceeding,  thus 
far  (no  extraordinary  circumstancs  being  involved),  ap- 
pears to  us  as  irregular,  we  will  leave  it  where  the  Court 
below  did.  Upon  this  second  motion,  affidavits  were  pro- 
duced, to  the  points  which  should  have  been,  in  that  man- 
ner, sustained  on  the  first  motion;  but  no  sufficient  reason 
is  shown  for  the  non-production  of  the  material  part  of 
them  upon  the  first  motion. 

As  to  the  question  made  upon  the  evidence  discovered 
after  the  determination  of  the  former  motion  for  a  new 
trial,  three  points  are  presented — first,  that  plaintiff  pro- 
cured, and  improperly  influenced,  the  testimony  of  his  son 
CharleSy  a  minor  of  the«age  of  eleven  years;  second,  that 
the  plaintiff  mistreated  his  wife;  third,  that  she  was  a 
prostitute  before  the  defendant  became  acquainted  with 
her.  Counter-affidavits  were  filed  by  the  plaintiff.  Rch 
maine  v.  The  State^  7  Ind.  R.  63. — 2%^  Newcastle,  4*^., 
Railroad  Co.  v.  Oiambersy  6  id.  349. 

As  to  the  first  point,  affidavits  of  two  person^  were  filed 
by  the  defendant,  referring  to  a  conversation  had  with  the 
witness,  Charles,  after  he  had  testified,  in  which  they  state 
he  admitted  he  had  sworn  falsely,  and  in  the  manner  his 
father  desired  him  to  do.     The  affidavits  of  the  plaintiff 
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and  the  witness,  directly  contradictory  of  these  two,  were    May  Term, 
filed.     This  presented  a  question  for  the  Court  which  we       •^°^^' 
cannot  disturb,  even  if,  in  any  case,  a  new  trial  should  be      Habbis 
granted  for  such  cause.    6  Blaclcf.  496. — 7  icL  186. — 2  icL      Rupel. 
435,  608.— 4  Ind.  R  492,  540.— 7  id.  63.— 1  Gr.  and  W. 
on  New  Trials,  496. 

As  to  the  second  point,  the  motion  is  principally  founded 
on  the  affidavit  of  a  physician,  who  testifies  to  the  wife  of 
plaintiff  having  suffered  an  abortion,  which,  in  conversa- 
tion with  him,  she  impliedly  attributed  to  certain  necessary 
labor  she  performed,  that  should  more  properly  have  fallen 
to  the  lot  of  the  plaintiff,  but  which  he  neglected  to  per- 
form. This  affidavit  is  founded  upon  the  statements  of 
the  wife.  Certainly,  if  a  new  trial  had  been  granted,  they 
would  not  have  been  competent  evidence  upon  that  point, 
in  the  case  at  bar.    7  Ind.  R.  690. 

Moreover,  upon  the  former  trial,  evidence  had  been 
given  in  reference  to  the  treatment  of  the  wife  by  the  plain- 
tiff, but  not  as  to  this  particular;  nevertheless,  this  would 
have  been  so  far  merely  cumulative  evidence,  as  to  have 
precluded  us  firom  disturbing  the  ruling  of  the  Court  below, 
if  it  had  been  otherwise  admissible.  1  Gr.  and  W.  on 
New  Trials,  486.-3  id.  1046 5  Ind.  R.  260.— 6  id.  474. 

The  third  point  is  based  upon  the  affidavit  of  the  de- 
fendant, who  only  professes  to  make  his  statements  from 
information  of  the  physician,  who  derived  his  information 
whilst  acting  as  such,  and  of  two  persons  who  heard  the 
plaintiff,  after  the  trial,  make  use  of  language  which 
asserted  the  former  prostitution  of  his  wife,  and  his  knowl- 
edge of  it.  The  two  last-named  persons  are  the  same  who 
detailed  the  conversation  with  the  witness,  Charles  RupeL 
The  Court  received  an  affidavit  of  the  plaintiff,  posi- 
tively denying  the  conversation  which  they  impute  to 
him. 

The  physician,  in  his  affidavit,  discloses  communications 
made  to  him  by  the  wife  of  the  plaintiff,  when  called  to  visit 
her  during  his  absence  in  Califomid.  There  is  nothing 
showing  that  she  consented  to  such  disclosure,  or  would, 
on  the  trial,  consent  thereto.     That  disclosure  was,  that 
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May  Term,    she  had  had  an  abortion,  and  "laid  the  trouble  to  a  young 
•'•"^^'      man  by  the  narae  of  Polk.^^     The  statute  is,  that  no  phy- 
Hashis      sician  shall  be  allowed,  in  giving  testimony,  to  disclose, 
RursL.      &c.,  unless  with  the  consent  of  the  party,  &c.    2  B.  S.  p. 
82.     We  cannot  see  anything  in  this  record  to  exclude  the 
testimony  of  this  physician  from  the  operation  of  the  stat- 
ute.    If  the  wife  of  the  plaintiff  should  refuse  to  give  her 
consent  to  this  physician  disclosing  matters  by  her  commu- 
nicated to  him,  the  material  part  of  his  testimony,  even  if 
otherwise  admissible,  would  be  excluded  by  this  positive 
provision,  although  neither  its  operation,  nor  his  own  sense 
of  professional  propriety,  prevented  him  from  filing  this 
voluntary  affidavit. 

As  to  the  statements  of  the  two  witnesses  who  professed 
to  have  heard  the  charges  of  the  plaintiff  against  his  wife'^^ 
chastity,  they  show  upon  their  face  that  they  were  false, 
or  he  was  sunk  to  the  level  of  a  beast.  The  other  evidence 
in  the  case  is  not  in  consonance  with  the  latter  phase  of 
this  proposition.  If  he  had  been  cognizant  of  his  wife's 
alleged  baseness,  before  he  left  for  California^  it  is  not  very 
probable  that  he  would  have  remitted  her  money,  or  treated 
her  as  he  did  upon  his  return.  The  whole  evidence  upon 
the  trial,  in  connection  with  the  probable  effect  the  matters 
stated  in  those  affidavits  would  have  upon  another  trial, 
was  before  the  Court,  upon  the  motion,  and  we  do  not 
think  the  determination  should  be  disturbed  upon  that 
point.    4  Ind.  R.  637.-6  id.  474. 

The  affidavit  of  the  defendant  states  that  he  believes  he 
can  prove  by  Polk^  and  by  one  Dunlap^  or  Dunhp,  whose 
christian  name  and  place  of  residence  is  unknown,  that 
they  had  sexual  intercourse  with  the  wife  of  the  plaintiff — 
the  latter  before  plaintiff  went  to  California^  and  of  which 
he  was  cognizant.  The  affidavits  of  these  witne^es  are 
not  filed,  and  as  an  excuse  for  not  filing  them,  defendant 
shows  that  he  is  not  informed  of  their  place  of  residence; 
and  it  is  evident,  from  the  tenor  of  his  affidavit,  that  he 
'  had  never  conversed  with  them  upon  the  subject— did  not 

know  the  name,  certainly  of  one  of  them — nor  could  not 
know  whether  they  would  be  willing  to  testify,  if  present. 
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It  is  not  to  be  presumed,  either  by  the  affiant  or  the  Court,    May  Tonn, 
that  a  man  would  voluntarily  stultify  himself.     The  ruling       •*^^^* 
of  the  Court  was,  therefore,  right  as  to  that  point.    6     Neglbt 
Blackf.  439.  Wiiiox. 

At  the  commencement  of  the  suit,  such  proceedings 
were  instituted  as  resulted  in  the  attachment  of  the  pro- 
perty of  the  defendant.  The  record  is  imperfect  in  refer- 
ence to  such  proceeding.  So  far  as  shown,  it  was  irregular, 
and,  therefore,  the  judgment  ordering  the  sale  of  the  spe- 
cific property  was  improperly  rendered. 

Per  Ckirtam. —  The  judgment,  as  rendered  upon  the 
verdict  of  the  jury,  is  affirmed.  That  part  of  the  final 
order  of  the  Court,  directing  the  sale  of  the  property  at- 
tached, is  reversed,  at  the  cost  of  the  appellee. 

/  -F.  Miller  and  W.  G.  George^  for  the  appellant. 

J.  E.  McDonald,  A.  L.  Roache  and  C  L.  DuTtham^  for 
the  appellee. 


m  • 


Neglet  and  Wife  v.  Wilson. 

APPEAL  from  the  Tipton  Circuit  Court.  >         ^V*»y, 

Per  Curiam* — This  was  a  suit  to  foreclose  a  mortgage. 
The  cause  was  fairly  tried  upon  its  merits.  The  appeal 
must  have  been  taken  simply  for  delay. 

The  judgment  will  be  affirmed  with  10  per  cent,  dam- 
ages and  costs. 

The  defense  set  up  was,  that  the  mortgage  was  given 
to  secure  the  consideration  of  the  purchase  of  a  mill  and 
machinery,  which  was  represented  to  be  in  a  good  condi- 
tion,  &c.,  when  it  was  not;  but  it  was  not  shown  but  that 
the  defendant  had  full  opportunity  of  inspecting  the  pro- 
perty purchased,  and  judging  for  himself.  The  answer 
was  defective  in  this  particular;  but  the  Court  left  the 
question  to  the  jury  whether  the  defendant  purchased  upon 
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Blay  Tenn,   the  representations,  or  his  own  judgment,  and  they  found 

^"^'  for  the  plaintiff,  and  a  new  trial  was  refused  below. 
JoHMsoH  It  may  be  remarked,  that  the  bill  of  exceptions  is  not 
YuTucK.  signed  by  a  judge  of  the  Circuit  Court.  This  Court  ju- 
dicially knows  such  judges.  And  were  there  nothing  in 
the  record  showing  the  right  of  the  person  who  signed  the 
bill  to  do  the  act,  it  is  probable  we  could  not  notice  it. 
Where  a  person,  other  than  a  judge,  performs  an  act  in  the 
progress  of  a  cause,  which  should  be  performed  by  a  judge, 
the  record  should  show  his  right  to  act.  It  does  show  the 
special  appointment  in  this  case. 

The  judgment  is  affirmed  with  10  per  cent,  damages  and 
costs. 

D.  WaUace  and  J*  Cobum^  for  the  appellants. 
X  A.  LewiSj  for  the  appellee. 


•  •»»  ■ 


**^  "*  Johnson  and  Another  v.  Vutrick. 

Fridaif,  APPEAL  from  the  Montgomery  Circuit  Court. 

Per  Curiam, —  Vutrick  sued  Johnson  and  Johnson^  Truaz 
and  Truaxj  Conkhite  and  Conkhitey  Custis  and  Custis^  and 
others,  for  a  trespass  upon  his  person.  Judgment  by  de- 
fault, except  as  to  Johnson  and  Johnson,  and  assessment  of 
damages— continuance  as  to  the  Johnsons.  At  a  subse- 
quent term,  the  Johnsons  appeared,  and  a  trial  was  had, 
which  resulted  in  a  verdict  against  them.  No  exceptions 
were  taken  in  the  progress  of  the  cause.  A  motion  was 
piade  for  a  new  trial,  which  was  overruled.  It  is  now 
urged  that  the  judgment  in  this  case  was  erroneously 
entered  upon  the  verdict  against  the  Johnsons,  because  of 
the  previous  judgment  against  the  co-defendants  of  the 
Johnsons.  Under  the  former  system  of  practice,  perhaps, 
such  an  objection  would  have  been  available.  See  Allen 
V.  Wheatley,  3  Blackf.  332.     But  in  this  case,  the  objection 
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was  not  raised  below.     See  2  HiUiard  on  Torts,  p.  469.    May  Tenn, 
It  was  not  a  ground  for  a  new  trial.     Ind.  Pr.,  pp.  300, 308,       ^^^' 
No  motion  in  arrest  was  made.     See  2  Pet.  Abr.  385.     Kmllet 
And  it  is  now  too  late,  under  the  present  practice,  to  raise  Thx  Statb. 
the  point  for  the  first  time  in  this  Court,  even  if  it  might 
have  availed  had  it  been  made  below.    But  it  is  doubtful 
if,  under  the  new  system  of  practice,  the  objection  would 
have  been  valid  in  the  Circuit  Court.     Ind.  Pr.,  p.  354  to 
357. — Daufflass  et  aL  v.  Howland,  11  Ind.  R.  554. 

The  judgment  is  affirmed  with  3  per  cent,  damages  and 
costs. 

B.  jP.  Oregoryy  J.  E.  McDonald,  and  R.  A.  Chandler^ 
for  the  appellants. 

D.  TFl  Voorhees  and  &  C.  Willson^  for  the  appellee. 


•  m\ 


Reilley  v.  The  State. 

APPEAL  from  the  Decatur  Circuit  Court. 

Per  Curiam, — This  was  an  indictment  for  receiving  sto- 
len goods.     The  defendant  was  convicted. 

The  only  error  assigned  is,  that  the  Court  permitted  the 
confessions  of  the  thief,  as  to  the  fact  of  the  larceny,  to  be 
given  in  evidence  on  the  trial  of  this  indictment  against 
the  receiver.  The  thief  had  not  been  tried  at  the  time  of 
the  trial  of  the  receiver. 

Our  statute  creates  the  offense  of  receiving  stolen  goods, 
and  provides  that  the  receiver  may  be  tried  before  the  thief. 
2  R.  S.  p.  409.  When,  therefore,  it  happens  that  the  re- 
ceiver is  thus  tried,  it  devolves  upon  the  state  to  prove  on 
his  trial — 

1.  The  larceny  by  some  thief. 

2.  The  subsequent  reception  of  the  stolen  goods  by  the 
prisoner. 

3.  That  he  knew,  at  the  time,  that  they  were  stolen. 

In  proving  the  first  proposition,  viz.,  the  larceny,  it  would 
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May  Term,   seem  to  be  the  dictate  of  natural  reason  that  the  state 

^^^^'      might  give  in  evidence  any  matter  which  would  be  admis- 

BowBBfl     sible  if  the  thief  were  on  trial;  that,  for  the  establishment 

y. 

BouxD.  of  this  point,  his  confessions,  made  under  circumstances 
that  would  render  them  admissible,  would  be  competent 
evidence.  That  our  statute  renders  this  rule  of  evidence 
necessary,  would  seem  to  be  clear;  but  the  authorities  are 
otherwise.     The  Commonwealih  v.  Elisha^  3  Gray,  460. 

The  judgment  is  reversed,  and  it  is  ordered  that  the 
keeper  of  the  state  prison  be  notified  to  take  the  prisoner 
back  to  jail. 

J,  S.  Scobepf  for  the  appellant. 

J.  E.  McDonald,  Attorney  General,  for  the  state. 


Bowers  and  Others  v.  Bound  and  Others. 

The  complaint  in  this  case  sought  to  set  aside  an  entry  of  satisfaction  of  a 
judgment.  This  was  resisted  on  the  groand  that  the  note  and  m.ortgBge 
upon  which  the  judgment  was  rendered ,  were  without  consideration.  Held, 
that  the  defense  was  not  responsiye  to  the  complaint. 

APPEAL  from  the  Putnam  Circuit  Court. 

Perkins,  J. — On  the  5th  of  February,  1839,  SUas  Bowers 
executed  his  note  to  Thomas  Bound  for  500  dollars,  paya- 
ble on  the  first  of  June  following,  with  10  per  cent,  interest, 
value  received.  He  also  executed  a  mortgage  on  certain 
real  estate,  to  secure  the  payment  of  the  note. 

Subsequently,  Bound  assigned  the  note  and  mortgage 
to  one  Thomus  N.  White. 

In  1845,  Bound  died. 

In  1846,  Bowers  confessed  judgment  on  the  note  and 
mortgage,  at  the  suit  of  White,  assignee. 

In  1851,  White  acknowledged  satisfaction  of  the  judg- 
ment. 

The  heirs  of  Bound  now  sue  to  set  aside  that  entry  of 
acknowledgment  of  satisfaction,  on  the  ground  that  White 
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was  the  assignee  of  the  note  and  mortgage  simply  as  an    Haj  Term, 
agent  for  their  collection,  the  beneficial  interest  being  in       low. 
them  as  the  heirs  of  their  father,  the  payee;  and  that  the     Malok« 
satisfaction  was  acknowledged  by  White  without  receiving  Thb  Statb. 
any  part  of  the  consideration,  and  frandnlently. 

The  Court  set  aside  the  entry  of  satisfaction.  This  was 
resisted  by  the  defendants  on  the  ground  that  the  note  and 
mortgage  on  which  the  judgment  was  rendered  were  with- 
out consideration,  &c. 

It  strikes  us  that  such  a  defense  was  not  responsive  to 
the  case  made  by  the  complaint  That  sought  simply  to 
set  aside  an  entry  of  satisfaction  by  White;  and  as  that 
entry  was  wrongly  made,  it  was  properly  set  aside.  But 
that  act  of  the  CTourt  did  not  affect  the  validity  of  the 
judgment  as  against  Bowers^  nor  deprive  his  heirs  of  the 
right,  if  right  they  had,  to  proceed  against  Baundy  or  his 
administrators,  or  heirs,  as  might  be  proper  in  the  circum- 
stances which  might  exist,  to  set  aside  that  judgment  for 
any  sufficient  legal  cause  which  could  be  made  the  ground 
of  such  a  proceeding;  or  to  compel  an  entry  of  satisfaction 
of  it,  by  the  proper  parties. 

This  being  the  case,  the  judgment  below  must  be  af- 
firmed. 

Per  Cwriam, — The  judgment  is  affirmed  with  costs. 

S.  B,  Gookinsj  for  the  appellants. 

X  P.  Usher  J  for  the  appellees. 


^  ♦♦*  ■♦ 


r^  r^  HI  7 

Malone  r.  The  State.  i^g  277 

IfiO    415 
**  Posey  Common  Pleaa  Court,  June  tenn,  A.  D.  1859.    State  of  Indiana  y.   ^^   ^M 

Tkmnaa  J.  Malone.    Usury.    The  state  of  Indiana  by  WiUiam  P.  Edeon,   ^^^        219 
district  prosccnting  attorney  of  the  Court  of  Common  Fleas,  for  the  district  ^ 

composed  of  the  counties  of  Potey  snd  Gibeon,  here  giyes  the  Court  to  un*      17I       6^ 
derstand  and  be  informed  that,  on  the  8th  day  of  December,  1857,  at  and  in 
8«d  county  of  Pos&f,  Thomas  J.  Malone  did  then  and  there  unlawfully  bar- 
gain for,  exact,  reserre  and  receive  from  &utrp  Wilkins,  the  sum  of  90  dol- 
lars, for  the  loan,  use  and  forbearance  of  600  dollars,  lent  by  said  Thomas  J. 


Maloks 

T. 
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May  Tenn,        i/o/^  to  him,  said  Skarp  WWam,  from  the  8th  day  of  December,  A.  D. 

I860.  1  ^T,  to  the  8th  day  of  December,  A.  D.  1 858,  which  said  snm  of  90  dollars  bo 

as  aforesaid  bargained  for,  exacted,  resenred  and  received,  exceeds  the  rate  of  6 

dollars  for  the  use  and  foiheanmce  of  100  dollars  for  one  year,  in  a  ]BTgp  som, 

Turn  8tatk.       to-wit,  54  dollars,  and  is  more  than  at  that  time  was  allowed  by  law;  coDr 

trary  to  the  form  of  the  statate  in  each  case  made  and  pioyided,  and  against 
the  peace  and  dignity  of  &e  state  of  Indiana,     WiUiam  P,  Edson,  District 
Att'y  Prosecutor. 
Edd,  1 .  That  defoct  of  title  is  not  ground  of  qoashal. 

2.  That  the  signature  is  proper. 

3.  That  the  renue  is  sufficient. 

4.  That  the  information  is  substantially  in  the  language  of  the  statute,  which 
is  sufficient. 

It  seenu  that  where  the  statute  defines  tie  offiense  generally,  and  designates 
the  particular  acts  constituting  it,  the  language  of  the  statute  may  be  sub- 
stantially followed  in  charging  the  crime;  but  where  the  particular  acts  are 
not  designated,  the  act  done  must  be  set  out. 


f^idojf,  APPEAL  from  the  Posey  Court  of  Common  Pleas. 

Perkins,  J. — Information  for  usury.     The  information 
reads  as  follows: 

^^  Posey  Common  Pleas  Court,  Jtme  term,  A.  D.  1859. 

^<  State  of  Indiana  v.  Thomas  J.  Malone,     Usury. 

^'The  state  of  Indiana  by  WiUiam  P.  Edson^  district 
prosecuting  attorney  of  the  Court  of  Common  Pleas,  for 
the  district  composed  of  the  counties  of  Posey  and  Gibson^ 
here  gives  the  Court  to  understand  and  be  informed  that, 
on  the  8th  day  of  December^  1857,  at  and  in  said  county 
of  Poseyy  Thomas  J.  Malone  did  then  and  there  unlawfully 
bargain  for,  exact,  reserve  and  receive  from  Sharp  WilkinSj 
the  sum  of  90  dollars,  for  the  loan,  use  and  forbearance  of 
600  dollars,  lent  by  the  said  Thomas  J.  Malone  to  him,  said 
Sharp  WilkinSj  from  the  8th  day  of  December^  A.  D.  1857, 
until  the  8th  day  of  December^  A.  D.  1858,  which  said  sum 
of  90  dollars,  so  as  aforesaid  bargained  for,  exacted,  re- 
served and  received,  exceeds  the  rate  of  6  dollars  for  the. 
use  and  forbearance  of  100  dollars  for  one  year,  in  a  large 
sum,  to-wit,  54  dollars,  and  is  more  than  at  that  time  was 
allowed  by  law,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Indiana.''^  WiUiam  P.  Edson, 

"District  Att'y  Prosecutor." 


OF  THE  STATE  OF  INDIANA-  221 

The  defendant  was  tried  and  convicted  upon  this  infor-    May  Term, 
mation.  ^^^^' 

It  is  insisted  that  the  infonnation  is  bad.    Defect  in  title     ICalokb 
is  not  ground  of  quashal.     Ind.  Pr.  43.  Thb  Statk. 

The  information  is  properly  enough  signed.  The  name 
of  the  proper  officer  is  attached  to  it.  The  official  name 
of  that  officer  is  district  attorney;  but,  in  duty,  he  is  a 
prosecuting  attorney.  The  statutes,  in  speaking  of  him, 
frequently  confound  his  official  title  with  that  indicative 
of  his  duty.  The  term,  district  prosecuting  attorney,  com- 
bines both,  but  it  is  not  important  that  either  should  be 
appended  to  the  name  of  the  officer  when  he  signs  an  in- 
formation. Both  do  no  harm.  The  Court  judicially 
knows  its  prosecuting  officer. 

There  is  a  sufficient  venue.  Ind.  Pr.,  p.  42,  and  pp.  168, 
169, 170.  The  information  is  sufficiently  certain  as  to  the 
place  where  the  usury  was  received.  The  information  was 
filed  in  the  name  of  the  state  of  Btdiana,  in  the  Common 
Pleas  Court  of  Posey  county,  BuUana,  by  WiUtam  P.  Ed- 
son,  whom  the  Court  officially  knew  to  be  the  district  at- 
torney for  the  counties  of  Posey  and  Oibson,  in  Indianck^ 
and  charged  the  offense,  in  the  conclusion  of  the  information, 
to  have  been  committed  against  the  statutes  and  peace  of 
Indiana;  and  in  the  body  of  the  information,  to  have  been 
committed  in  the  said  county  of  Posey^  for  which  said 
Edson  was  district  attorney.  It  appears  to  us  that  it  was 
hardly  possible  for  the  defendant  to  mistake,  or  be  in  doubt 
about,  the  place  where  the  offense  was  charged  to  have 
been  committed. 

The  indictment  is  in  the  language,  substantially,  of  the 
statute;  and  as,  under  our  law,  we  are  to  look  to  the  stat- 
ute alone  for  the  definition  of  offenses,  it  follows  that,  as  a 
general  rule,  it  will  be  sufficient  in  an  indictment  or  infor- 
mation, to  charge  them  in  the  language  of  the  statute. 
Ind.  Pr.  supra.  There  are  some  exceptions  to  this  rule ; 
bat  it  seems  that  an  information  for  usury  is  not  one  of 
them;  for  an  indictment  for  usury,  in  the  language  of  the 
statute,  was  held  good  under  former  codes,  where  conunon- 
law  rules  governed.     Ind.  Dig.  p.  380. 
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May  Term, 
1860. 

ASHLXT 

T. 

La.ihd. 


As  an  approximation  to  a  test  on  this  subject,  perhaps 
it  may  be  said  that,  where  the  statute  defines  the  offense 
generally,  and  designates  the  particular  acts  constituting 
it,  as,  for  example,  the  case  of  larceny,  it  is  sufficient,  in 
charging  the  crime,  to  follow  substantially  the  language  of 
the  statute;  but  where  the  statute  defines  the  crime  gene- 
rally, without  naming  the  particular  acts  constituting  it,  as 
if  a  statute  makes  it  a  crime  to  encourage  a  slave  to  run 
away  from  his  master,  without  defining  the  act  which 
should  be  deemed  to  constitute  encouragement,  it  might 
be  necessary  to  set  out  the  acts  done,  that  it  might  appear 
to  the  Court  that  they  constituled  the  offense. 

The  evidence  is  not  of  record,  and  no  question  is  raised, 
except  upon  the  information;  and  as  that  is  sufficient,  the 
judgment  must  be  affirmed  with  costs. 

Per  Curiam. — The  judgment  is  affirmed  with  cost8. 
Cause  remanded,  &c. 

A*  P.  JEhvep,  for  the  appellant. 

W,  P.  Edsarij  for  the  state. 


14 
168 


Ashley  v.  Laird  and  Another. 

Suit  apon  a  judgment  rccoTored  in  a  foreign  state.  The  complaint  wba  in 
the  osnal  fonn,  setting  ont  a  copj  of  the  record  of  the  judgment;  bnt  the 
record  set  out  contained  none  of  the  pleadings  in  the  cause,  nor  did  it  in 
any  manner  disclose  what  was  the  cause  of  action  or  the  subject  in  contro- 
yere  J.    Hdd,  that  the  complaint  was  bad  on  demurrer. 


Friday, 
June  1. 


APPEAL  from  the  Howard  Circuit  Court. 

WoRDEN,  J. — Action  by  the  appellees  against  the  appel- 
lant, upon  a  judgment  recovered  by  the  plaintiffs  against 
the  defendant,  in  the  District  Court  of  Polk  counly,  in  the 
state  of  Iowa, 

The  complaint  is  in  the  usual  form,  setting  out  a  copy 
of  the  record  of  the  judgment.  The  record  thus  set  out  is 
evidently  imperfect,  as  it  contains  none  of  the  pleadings 
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in  the  cause  (if  any  were  filed),  nor  does  it  in  any  manner   May  Term, 
disclose  what  was  the  cau^e  of  action,  or  the  subject  of      ^°^^' 
controversy.     It  begins  with  the  usual  entry,  showing  the      Abhlet 
inipannelling  of  a  jury,  and  the  trial  of  the  issue,  and      Laibd. 
shows  the  return  of  a  verdict  for  the  plaintifis  for  125  dol- 
lars with  costs,  which  is  followed  by  judgment.     The  cer- 
tificate of  the  clerk  states  that  it  is  a  ^'true  copy  of  the 
judgment  in  the  case,"  &c. 

There  was  a  demurrer  filed  to  the  complaint,  which  was 
overruled,  and  exception  taken. 

Answers  were  filed,  and  such  proceedings  were  had  as 
led  to  a  judgment  for  the  plaintifis. 

The  ruling  of  the  Court  on  the  demurrer  is  assigned  for 
error. 

The  record  upon  which  the  action  was  brought,  with  its 
authentication,  constitutes  a  part  of  the  pleading.  West" 
coU  V.  Brownj  13  Ind.  R.  83.  Hence,  the  question  as  to 
the  validity  of  the  record  is  raised  on  the  pleading. 

Whatever  presumptions  may  ordinarily  be  indulged  in, 
as  to  the  jurisdiction  of  the  Courts  of  another  state  over 
the  parties  to  an  action,  or  the  subject-matter  of  the  suit, 
it  appears  to  us  that  no  such  presumptions  can  make  the 
record  thus  set  out  valid,  so  as  to  make,  it  the  foundation 
of  an  action.  In  order  that  the  judgment  of  a  Court  may 
be  valid,  it  must  have  jurisdiction  not  only  of  the  parties, 
but  also  of  the  subject-matter.  1  Smith's  Lead.  Cas.,  6th 
Am.  ed.,  821.     VidCj  also,  2  Am.  Lead.  Cas.,  809. 

There  are  several  ways  of  acquiring  jurisdiction  over 
the  parlies,  as  by  summons,  notice,  or  the  voluntary  ap- 
pearance of  the  parties;  and  where  the  record  is  silent 
upon  this  point,  jurisdiction  is  sometimes  presumed.  Vide 
Hornier  v.  Doe^  1  Ind.  R.  130.  So,  also,  where  the  subject- 
matter  of  the  suit  appears,  and  the  Court  rendering  the 
judgment  is  one  of  general  jurisdiction,  it  may,  perhaps, 
be  presumed  that  the  Court  had  jurisdiction  of  the  sub- 
ject-matter thus  appearing.  But  we  know  of  no  case  hold- 
ing that  such  presumption  would  attach  where  the  subject 
of  the  adjudication  does  not  appear. 

If  the  judgment  sued  upon  in  this  case  was  rendered 
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May  Term,   without  any  cause  of  actiorii  or  in  other  words,  if  no  sub- 

.?®l!__  jec5t-matter  was  brought  before  the  Court  for  its  adjudica- 

Smitb  tion,  we  regard  the  judgment  as  a  nullity.  If  on  ihe  other 
RooBRB.  hand,  there  was  a  subject-matter  brought  before  the  Court 
for -its  adjudication,  either  by  complaint,  declaration,  or 
otherwise,  such  complaint,  declaration,  or  other  statement, 
becomes  legitimately  a  part  of  the  record,  and  is  necessary 
to  show  that  the  Court  was  proceeding  in  the  discharge  of 
its  judicial  functions,  in  adjudicating  upon  the  matter  thus 
brought  before  it. 

The  certificate  of  the  clerk,  attached  to  the  transcript  of 
the  record  filed,  implies  that  there  might  be  other  proceed- 
ings in  the  cause,  as  he  only  certifies  that  he  has  given  a 
copy  of  the  "judgment." 

In  whatever  aspect  the  case  may  be  viewed,  we  think 
the  demurrer  to  the  complaint  was  improperly  oven uled; 
hence,  the  judgment  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

C,  D.  Murray  and  N,  R,  Lindsay^  for  the  appellant. 

jR.  Vaile  and  H,  A,  Brouse^  for  the  appellees. 
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Smith  and  Another  v.  Rogers  and  Others. 

An  aMignment  of  a  contract  Tests  in  the  assignee  all  the  rights,  and  imposes 
upon  him  all  the  burdens  and  conditions,  to  which  the  assignor  was  entitled 
or  subjected  onder  the  contract. 

A,  contracted  with  B,  for  25,000  bushels  of  com.  B.  had  contracted  with  C. 
for  15,000  bushels.  D,  had  contracted  with  C.  for  4,000  bushels.  A.  after- 
wards assigned  his  contract  to  Z>.,  and  guarantied  the  delivery  of  the  S5,000 
bushels.  That  contract  contained  a  stipulation  that  the  first  com  rcceiycd 
by  A.  from  C.  should  be  applied  upon  B.'s  contract.  C,  with  notice  of  the 
assignment,  delirered  12,757  bushels  to  Z>.,  making  no  application  of  it  to 
either  contract.  D,  applied  it,  first,  to  his  own  contract  with  C.  for  4.000 
bushels,  and  the  rest  to  B,*8  contract  with  C.  for  15,000  bushels.  Held,  in 
a  suit  by  />.  against  A,  upon  the  assignment  and  guaranty,  thai  the  4,000 
bushels  applied  by  Z>.  to  his  own  contract  with  C  should  hare  been  applied 
upon  B.'ff  contract. 
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The  liability  of  a  gnarantor  u  measured  bj  tiiat  of  his  principal,  anloss  he  ex-    May  Term, 
pressly  assumes  a  less  or  a  greater  liability.  1860. 


Smith 

APPEAL  from  the  THppecanoe  Circuit  Court.  Boobbs. 

Davison,  J. — Smith  and  Sunl^  who  were  the  plaintiffs,  jjViVfay 
sued  the  appellees,  who  were  the  defendants,  upon  the  as-  *^^»^  i- 
signment  and  guaranty  of  a  written  contract.     The  con- 
tract is  substantially  as  follows: 

^^E.  M.  Weaver  has  this  day  sold  Rogers j  Reynolds  and 
Martifiy  25,000  bushels  of  corn,  deliverable  on  board  canal- 
boats,  at  points  on  the  canal  between  Lafayette  and 
Granville^  and  at  Oranvilley  in  quantities  similar  to  those 
hereinafter  written,  during  the  season  next  after  the  date 
hereof,  at  39  cents  per  bushel,  making  the  whole  amount 
9,750  dollars.  And  it  is  agreed  that  the  first  corn  received 
by  Rogers^  Reynolds  and  Martin^  from  Andrew  Scott^  shall 
apply  to  Weaver's  contracts  with  him,  until  they  are 
filled.  Lafayette,  January  31,  1853.  [Signed,]  E.  M. 
WeaverP 

Annexed  to  this  contract,  there  is  a  schedule  of  the 
amounts  contracted  for  by  Weaver^  to  be  received  from 
several  different  persons,  at  various  points  on  the  canal; 
among  which  was  a  lot  of  corn  of  15,000  bushels,  which 
Weaver  had  purchased  of  Scotl,  and  which  was  to  be  taken 
at  ScoiSs  warehouse,  at  Granville.  On  the  16th  of  May, 
1853,  Rogers^  Reynolds  and  Martin  assigned  the  contracts 
to  iSmi^  and  Huntj  the  plaintiffs,  '^  guaranteeing  the  de- 
livery of  the  corn."  Plaintiffs,  in  their  complaint,  aver 
that  although  they  were  ready,  &c.,  to  receive  the  com  at 
the  several  points  designated,  &c.,  the  defendants  wholly 
failed  to  deliver,  or  cause  to  be  delivered,  a  large  portion 
thereof,  viz.,  the  15,000  bushels  specified  in  the  schedule  as 
deliverable  at  ScotPs  warehouse,  && 

Defendants  answered.  Their  answer  alleges  that,  after 
the  assignment  of  the  contract  and  the  execution  of  the 
guaranty,  viz.,  on  the  16th  day  of  May^  1853,  and  between 
that  day  and  the  first  of  December  then  next  following, 
the  plaintiffs  received  firom  Andrew  Scott  15,000  bushels  of 
corn,  which  was  then  and  there  applicable  to,  and  was  on 
Vol.  XIV.— 15 
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May  Term,   account  of,  the  consideration  of  said  contract     Reply  in 
±oou.      denial  of  the  answer.     The  issue  was  submitted  to  the 


Smith       Court,  who  found  for  the  plaintiffs  1,122  dollars,  and  hav- 
Boont.     ing  refused  a  new  trial,  rendered  judgment,   &c.     The 
plaintiflb  appeal  to  this  Court. 

The  evidence  shows  that  Smith  and  HurU^  the  plaintifib, 
at  the  time  they  became  the  assignees  of  the  Weaver  con- 
tract, were  the  holders  of  a  contract  made  by  Scott  to 
themselves,  for  the  delivery  of  4,000  bushels  of  corn,  during 
the  same  season  in  which  the  corn  on  the  Weaver  contract 
was  deliverable;  but  it  was  not  shown  that  either  Weaver 
or  Rogers,  Reynolds  and  Martin^  had  notice  of  the  plain- 
tiffs' contract  with  Scott',  nor  does  it  appear  that  any  corn 
had  been  delivered  on  either  contract,  until  after  the  de- 
fendants had  executed  the  assignment  and  guaranty.  The 
evidence  further  shows  that  Scott,  who  had  full  notice  of 
the  Weaver  contract,  and  its  assignment  to  the  plaintiffs, 
in  the  years  1853  and  1854,  delivered  to  them  12,757  bush- 
els of  corn,  without  applying  the  amount  delivered  to  either 
contract,  but  leaving  such  application  to  the  plaintiffs, 
who  applied  it  first  in  discharge  of  their  contract  with 
Scott  for  the  delivery  of  4,000  bushels,  and  secondly  to  the 
discharge  of  the  Weaver  contract,  assigned  to  them  by  the 
defendants.  It  also  appears  that  the  application  thus 
made,  produced  a  deficit  in  the  delivery  of  corn  by  Scott j 
on  the  Weaver  contract,  of  6,048  bushels — ^the  value  of 
which  the  plaintiffs  sought  to  recover,  in  this  action  against 
the  defendants  as  guarantors.  The  Court,  however,  in  its 
finding,  applied  the  4,000  bushels  on  the  Weaver  contract, 
thereby  reducing  the  deficit  to  2,048  bushels,  which  deficit, 
estimated  at  50  cents  per  bushel,  with  interest  from  the 
10th  of  December,  1853,  makes  the  finding  and  judgment. 
Were  the  plaintiffs  bound  to  apply  the  4,000  bushels,  de- 
livered by  Scott,  to  the  assigned  contract?  This  is  the 
only  question  to  settle  in  the  case.  As  we  have  seen,  that 
contract  stipulates  thus:  '^The  first  com  received  by  Rog* 
ers,  Reynolds  and  Martin,  from  Andrew  Scott,  shall  apply 
to  Weaver^ s  contracts  with  him,  until  they  are  filled."  Had 
the  same  corn  been  delivered  to  the  defendants  before  the 
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assignment  and  gaaranty,  it  must  have  been  conceded  that  May  Term, 
they  would  have  been  bound  to  apply  it  to  their  contract  •'^^^' 
with  Weaver^  even  though  they  held  a  prior  contract  with  Smith 
Scott  for  a  like  number  of  bushels.  And,  as  assumed  Boobbci. 
by  the  appellees,  the  eflect  of  this  assignment  was  to  vest 
in  the  plaintiffs  all  the  rights,  under  the  contract,  which  the 
defendants  had  as  against  Weaver — subject,  however,  to 
its  burdens  and  conditions.  1  Pars,  on  Cont.  192,  et  seq^ — 
1  Bac.  Abr.  tit.  Assignment,  384. — 2  id,  tit.  Covenant, 
566.^Mehaffy  v.  S/iarej  2  Penn.  R.  361.  The  plaintiflfe 
then,  in  virtue  of  the  assignment  of  the  contract,  were 
placed  precisely  in  the  same  condition,  in  reference  to  the 
stipulation  referred  to,  as  that  occupied  by  the  defendants 
before  the  assignment.  It  is  true,  Scott^  when  he  delivered 
the  corn,  failed  to  apply  the  several  amounts  which  he  de- 
livered  to  the  plaintiffs,  to  either  contract;  and  the  gene- 
ral rule  is,  "where  the  debtor  fails  to  make  application  to 
a  particular  debt,  the  creditor  is  allowed  to  make  it;"  but 
this  rule  is  not  applicable  to  the  case  at  bar,  because  here, 
the  assigned  contract  held  by  the  plaintiffs,  directed  how 
the  application  of  the  corn  delivered  by  Scott^  should  be 
made.  Beach  v.  ITie  State  Banky  2  Ind.  R.  488.  It  seems 
to  follow  that  they,  plaintiffs,  as  assignees,  were  bound  to 
apply  the  first  corn  they  received  from  Scott^  to  the  Weaver 
contract. 

But  it  is  said  in  argument,  that  the  guaranty  upon 
which  this  suit  was  founded  has  no  relation  to  the  con- 
tract, so  far  as  it  stipulates  for  the  delivery  of  the  corn. 
We  think  otherwise.  In  general,  the  liability  of  the  guar- 
antor is  measured  by  that  of  the  principal,  and  will  be  so 
construed,  unless  a  less  or  a  greater  liability  is  expressly 
assumed  by  the  guarantor.  1  Pars,  on  Cont.  494. — Burge 
on  Suretyship,  4.  The  guaranty  before  us,  as  we  con- 
strue it,  guaranties  the  delivery  in  accordance  with  the 
defendants'  contract  with  Weaver.  It  makes  their  liability 
simply  co-extensive  with  his.  As  principal  in  the  contract, 
he  had  a  right  to  insist  that  the  stipulation  above  quoted 
should  be  held  effective  against  the  plaintiffs,  as  assignees 
of  the  contract — ^that  the  first  corn  received  by  them  firom 
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Mfty  Tern,    ScoU^  should  apply  on  the  assigned  contract — and  it  seems 
^^^'      to  us  that  the  defendants,  as  guarantors,  were  entitled  to 
Wall       the  same  application.     We  are  of  opinion  that  there  is  ho 
WHisLBft.    eiTor  in  the  finding  of  the  Court. 

Per  Curiam, — The  judgment  is  affirmed* 
O.  &  Orth  and  J.  A.  Stein,  for  the  appellants. 
JZ  W.  Chase  and  J.  A.  Wxlstach,  for  the  appellees. 


*  *•» . 


Wall  v.  Whisler. 

A,  hftTing  recoTered  a  judgment  ftgainst  B.  upon  whkh  an  execution  waa  Usned 
and  letnrned  nulla  honut  filed  an  affidayit  stating  the  recoyery  of  the  judg- 
ment and  the  issuing  and  return  of  the  execution,  and  that  C.  wa«  indebted 
to  ii.  155  dollars  on  note  and  mortgage.  C  was  summoned  to  answer,  but 
B.  was  not  made  a  party.    Hdd,  that  this  was  error. 

Fi-uiaii,  APPEAL  from  the  Wabash  Court  of  Common  Pleas. 

WoRDBN,  J. —  Whisler,  having  recovered  a  judgment 
against  one  Lent,  in  the  Circuit  Court  of  Wabash  county, 
and  having  issued  an  execution  thereon  which  was  re* 
turned  nvUa  bona,  filed  an  affidavit  stating  the  recovery 
of  the  judgment,  and  the  issuing  and  return*  of  the  execu- 
tion, and  that  the  appellant.  Wall,  was  indebted  to  Lent 
in  the  sum  of  155  dollars  on  note  and  mortgage.  Wall 
was  summoned  to  answer,  but  Lent  was  not  in  any  man- 
ner made  a  party  to  the  proceedings.  WaU  appeared, 
and  moved  to  set  aside  the  complaint  and  dismiss  the 
proceedings  for  the  want  of  proper  parties,  but  his  motion 
was  overruled  and  he  excepted.  Wall  then  answered,  and 
such  proceedings  were  had  as  led  to  an  order  by  the  Court 
that  Wall  pay  the  money  into  the  hands  of  the  clerk  of  the 
Court,  there  to  await  its  further  order.  The  proceedings 
were  had  under  the  provisions  of  sections  522  and  those 
following,  of  the  act  concerning  ^proceedings  supplemen- 
tary to  execution."    2  R.  S.  p.  153. 

We  are  of  opinion  that  the  order  of  the  Court,  in  this 
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case,  cannot  be  sustained.     Lentj  the  jndgment-debtor,   May  Term, 
was,  in  our  opinion,  an  indispensable  party  to  the  pro-       ^^^* 
ceedings,  for  two  reasons  if  for  no  other:   First,  he  had  a       Wall 
right  to  show  that  the  debt  sought  to  be  reached,  together    Whislbr. 
with   other  property,  if  any,  claimed  by  him  as  exempt 
from  execution,  did  not  exceed  the  amount  exempted  by 
law  from  execution,  and  that  he  was  entitled  to  claim  it  as 
exempt.     Second,  if  the  proceeding  against  Wall  would  be 
no  bar  to  a  suit  by  Lent  against  him  for  the  same  cause  of 
action.  Lent  not  being  a  l>arty,  he  should  be  made  a  party 
in  order  that  the  proceeding  should  be  final,  and  that  Wall 
should  not  be  placed  in  a  situation  that  might  require  him 
to  pay  the  debt  twice.     If  the  proceeding  in  the  absence 
of  Lent  would  be  a  bar  to  an  action  brought  by  Lent 
against  Wall  for  the  same  cause  of  action,  then  Lent  was 
a  necessary  party,  in  order  that  he  might  have  a  "day  in 
Court,"  and  be   permitted  to  sustain  the  alleged  claim 
against  WalL     In  either  view.  Lent  was  a  necessary  party 
in  order  to  a  proper  and  final  determination  of  the  mat- 
ter in  controversy. 

The  22d  section  of  the  code,  provides  that  "  The  Court 
may  determine  any  controversy  between  the  parties  before 
it,  when  it  can  be  done  without  prejudice  to  the  rights  of 
others,  or  by  saving  their  rights;  but  when  a  complete  de- 
termination of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  Court  must  cause  them  to 
be  joined  as  proper  parties." 

We  have  seen  that  Lent  was  an  indispensable  party,  in 
whose  absence  a  complete  determination  of  the  contro* 
versy  could  not  be  had,  and  we  think  it  was  fatally  errone- 
ous to  proceed  to  a  determination  in  his  absence. 

Per  Ouriam. — The  order  of  the  Court  below  is  reversed, 
and  the  cause  remanded,  with  leave  to  the  plaintiff  to 
make  LerU  a  party  to  the  proceeding. 

J,  U.  Petitt  and  C.  CowgiU^  for  the  appellant. 

J»  M.  Washburn,  for  the  appellee. 
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t 

May  Term, 

^^^'  McTagoart  and  Another  v.  Rose. 

MgTaooart 

T. 

Ro8B.        In  %  suit  to  recoTer  posaessioii  of  penonal  property,  an  answer  that  defendant 
was  and  now  is  entitled  to  possession  of  the  property,  is  bad,  unless  it  set 
ont  the  grounds  of  the  rig^t  asserted. 
Personal  property  may  be  conreyed  eren  without  a  writing,  if  possession  ac- 
company the  conveyance. 
14  no  The  fact  that  the  owner  is  indebted,  or  eren  tnsolrcnt,  at  the  time  of  the  con- 

^!LJBZ  Teyance,  will  not  of  itself  inralidate  the  title,  if  no  liens  hare  attached. 

So  where  possession  was  taken  nnder  a  chattel  mortgage. 
A  chattel  mprtgage  is  good  as  between  the  parties,  though  not  recorded  within 
ten  days  fit>m  its  execution. 

f^riday,  APPEAL  from  the  Marian  Circuit  Court 

Perkins,  J. — Suit  by  McTa^art  and  Clark  against 
Rase^  to  recover  possession  of  personal  property,  and  dam- 
ages. 

The  defendant  answered  in  three  paragraphs— 

1.  By  general  denial 

2.  Property  in  Gulick  and  Tweed, 

3.  As  follows:  ''That  at  the  time  of  the  commence- 
ment of  this  suit,  he,  the  defendant,  was,  and  now  is,  enti- 
tled to  the  possession  of  all  the  personal  property  named 
in  the  complaint" 

Reply  in  general  deniaL 

Submission  of  the  issues  to  the  Court  for  trial  Judg- 
ment for  the  defendant 

The  third  paragraph  of  the  answer  was  bad,  in  not  set- 
ting ont  the  grounds  of  the  right  to  possession  therein  as- 
serted* And  we  shall  not  inquire  whether  its  defects  were 
such  as  could  be  waived  by  pleading  over  to  the  merits 
without  objection,  as  the  final  result  in  the  cause  would 
not  be  varied  by  any  conclusion  upon  the  inquiry. 

These  are  the  facts  of  the  case: 

On  the  21st  day  of  Angusty  18S8,  ChUick  and  Thveedj 
then  the  owners  of  the  property  in  question,  mortgaged  it 
to  Waalf  and  others,  their  indorsers,  giving  authority  to 
them,  in  the  mortgage,  to  take  the  property  absolutely,  and 
sell  it  for  their  indemnity,  so  soon  as  they  should  be  called 
on  to  pay  obligations  on  which  they  had  become  indorsers. 
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The  mortgage  was  duly  acknowledged.     It  was  recorded    ^^y  '^pn^» 
on  the  14th  of  October,  1858.  ^0^0- 

In  January  J 1859,  the  mortgagees  were  compelled  to  pay  MoTAoo^mT 
notes  indorsed  by  them,  the  mortgage  became  absolute,       Bobb. 
and  the  mortgagees  took  possession  of  the  property,  and 
sold  it  to  McTaggart  and  Clark,  the  plaintiffs. 

On  the  3d  of  March,  1859,  judgments  were  rendered,  be- 
fore the  mayor  of  Indianapolis,  against  Oulick  and  Tweed; 
and,  on  the  fifth  of  that  month,  executions  npon  the  judg- 
ments were  placed  in  the  bands  of  Marshal  Rose,  by  vir- 
tue of  which  he  seized  the  property,  and  acquired  the  title 
on  which  his  claim  to  hold  it  is  founded. 

The  question  arising,  therefore,  upon  which  the  case 
meritoriously  must  turn,  is,  had  Woolf,  and  the  other  mort- 
gagees, title  whereby  they  were  able,  at  the  time  of  the 
sale  to  Mc  Taggart  and  Clark,  to  make  a  valid  conveyance 
of  the  property  to  them? 

Title  to  personal  property  may  be  conveyed  without  a 
vmting  if  possession  accompany  the  conveyance.  And 
the  fact  that  the  person  is  indebted  at  the  time  of  the  con- 
veyance— ^is  insolvent,  even — ^if  no  liens  have  attached,  will 
notf  of  itself,  vitiate  the  title  to  the  property  he  conveys. 
Frank  v.  Peters,  9  Ind.  R.  343.  If  there  had  been  no  mort- 
gage in  the  case,  then,  it  would  have  been  competent  for 
Cfulick  and  Tweed,  in  January  or  February,  when  their  in- 
dorsers  had  been  compelled  to  pay  money  for  them,  to  de- 
liver to  them  property  in  security  for,  or  satisfaction  of,  the 
indebtedness  thus  accrued,  no  lien  then  existing  upon  the 
property. 

Bat  the  mortgage,  though  not  recorded  in  ten  days  from 
its  execution,  was  valid  as  between  the  parties.  Of  this 
there  can  be  no  doubt.  1  R.  S.  p.  301,  §  10.  It,  then,  ac- 
tually conveyed  the  title  of  the  property  to  the  mortgagees 
as  against  all  persons  but  creditors  of  the  mortgagors. 
But  there  is  no  evidence  that  they  had  any  creditors,  ex- 
cept the  mortgagees  themselves,  in  January  or  February. 
The  title,  then,  at  that  time,  when  they  sold  the  property 
to  JkTc  Taggart  and  Clark,  was  good,  so  far  as  appears, 
under  the  mortgage,  as  against  all  the  world.     Nor,  as  we 
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Mjij  Term,    have  seen  above,  does  the  simple  fact  of  the  existence  of 
._.._____  creditors,  if  they  have  acquired  no  lien  upon  the  property, 
Bawdolph    disable  the  owner  to  make  a  bona  fide  conveyance  of  it. 
The  State.  See  Walk.  Am.  Law,  3d  ed.,  369. 

It  must  follow,  as  a  necessary  consequence,  from  the 
fact  that  the  mortgagors  had  a  valid  title  at  the  time  of 
the  conveyance,  that  the  purchasers  took  a  good  title  as 
against  all  the  world  but  creditors  who  had  liens  upon  it 
at  the  time  of  sale.  See,  on  this  point,  the  numerous 
cases  collected  in  6  Am.  Law  Reg.,  p.  525.  Counsel  have 
also  cited  many  cases  in  their  briefs  (1). 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  Wallace^  B.  Harrison^  and  N.  J5.  Taylor,  for  the  ap- 
pellants. 

(1)  The  cases  referred  to  are:  Kendall  y.  Sampaon,  12  Verm.  B.  518;  TFi2- 
$on  V.  Hoopa-,  id,  655;  GiU  t.  Griffith,  2  Md.  Ch.  R.  270;  B(^U  y.  Rankifi,  22 
Penn.  St.  R.  171;  Brown  y.  Webb,  20  Ohio  R.  389;  Swift  y.  Hart,  12  Baih. 
530;  Uudaon  y.  Warner,  2  Har.  and  Gill,  415;  Snyder  y.  Gee,  4  Leigh,  535; 
Lewis  y.  Afkimt,  6  id.  820. 


.  •' 


Randolph  v.  The  State. 

Indictment  for  receiying  stolen  goods,  alleging  absence  from  the  state  and  con- 
cealment of  the  person  so  that  process  coold  not  be  served,  &c.,  to  ayoid 
the  Umitatioik.  The  state  wa«  permitted  to  proye  that  there  was  a  conspi- 
racy, with  which  the  defendant  was  connected,  for  the  commission  of  this 
species  of  crime,  and  the  jury  was  instmctcd  to  consider  this  evidence  in 
connection  with  the  concealment.    Held,  that  this  was  error. 

Jones  y.  77^6  State,  ante,  120,  followed. 

Fndajf,  APPEAL  from  the  Lagrange  Circuit  Court. 

Davison,  J.— Prosecution  for  receiving  stolen  goods, 
commenced  January  6, 1859. 

The  indictment  charges  that  George  Randolph j  on  the 
28th  of  October,  1855,  at,  &c.,  one  set  of  double  harness, 
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of  the  value  of  30  dollars,  the  personal  goods  of  one  TF*t7-    May  Tei-m, 
/torn  Selbp^  before  then  unlawfully  and  feloniously  stolen,       ^°^^' 
&c.,  feloniously  did  buy,  receive,  conceal,  and  have;  he,    Randolph 
the  said  George^  then  and  there  well  knowing  the  said  Thb  State. 
goods  to  have  been  feloniously  stolen,  &c.     And  that  he, 
the  said  George^  has  been  absent  from  the  state,  and  has 
concealed  the  fact  of  the  crime,  and  has  so  concealed  him- 
self  that  process  could  not  be  served  upon  him,  for  the 
space  of  two  years  since  the  commission  of  the  offense. 

The  defendant  moved  to  quash  the  indictment;  but  his 
motion  was  overruled,  and  he  excepted. 

Verdict  against  the  defendant,  upon  which  the  Court, 
having  refused  a  new  trial,  rendered  judgment. 

Upon  the  trial,  the  state  propounded  to  one  Bevington, 
a  witness,  this  question :  whether  there  was  a  conspiracy 
existing  among  certain  persons  for  the  purpose  of  commit- 
ting this  species  of  crime.  He  answered  that  there  was 
such  a  conspiracy.  The  state  then  asked  the  same  wit- 
ness whether  the  defendant  was  connected  with  that  con- 
spiracy. To  which  he  answered — George  was  connected 
^th  that  conspiracy,  he  knew,  because  he  was  one  of  the 
main  men.  These  answers  were  resisted  by  the  defendant, 
but  admitted  by  the  Court,  who,  at  the  time,  told  the  jury 
to  consider  them  in  relation  to  the  concealment. 

We  have  a  statute  which  says:  "If  any  person  who 
has  committed  an  offense,  is  absent  from  the  state,  or  so 
conceals  himself  that  process  cannot  be  served  upon  him, 
or  conceals  the  fact  of  the  crime,  the  time  of  absence  or 
concealment  is  not  to  be  included  in  computing  the  period 
of  limitation."    2  R.  S.  p.  363,  §  13. 

It  w^ould  be  difficult  to  perceive  how  the  testimony  ad- 
mitted could,  in  any  degree,  tend  to  prove  the  conceal- 
ment pointed  out  in  the  statute.  Evidently,  it  was  not 
pertinent  to  the  charge  that  the  defendant  so  concealed 
himself  that  process  could  not  be  served  upon  him.  But 
the  Court,  by  its  instruction,  intended  to  say  that  the  an- . 
swers  of  the  witness  should  be  considered  by  the  jury  in 
relation  to  the  fact  of  the  concealment  of  the  crime.  And 
this  being  the  purpose  for  'which  the  testimony  was  ad- 
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MavTerm,    mitted,  its  admission  was,  no  doubt,  erroneous;  because 

/-    '  there  is,  in  point  of  law,  no  proper  charge  in  the  indict- 

Cromwbll   merit  to  which  the  -admitted  testimony  can  be  applied. 

LowB.       True,  the  indictment  alleges,  generally,  that  defendant  has 

concealed  the  fact  of  said  crime;  but  this  was  insufficient 

-—the  particular  acts  done  by  him,  whereby  he  produced 

such  concealment,  should  have  been  alleged.    See  Jones  v. 

The  State^  at  the  present  term  (1).     And  there  being  no 

proper  averment  to  that  effect,  the  testimony  admitted  was, 

in  our  opinion,  irrelevant,  and  may  have  misled  the  jury. 

The  judgment  must  be  reversed. 

Per  Curiam, —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
A,  EUisofij  for  the  appellant. 
J.  E.  McDoncUdt  for  the  state. 

,  (1)  AnU,  ISO. 


Cromwell  and  Another  v.  Lowe. 

It  does  not  follow  as  a  consequence  of  the  recovery  of  damages  for  a  nuisance, 
that  the  noisonoe  shall  be  abated. 

And  where  the  suit  was  for  damages,  with  a  prayer  for  abatement,  it  seems 
that  a  yerdict  for  damages,  with  special  answers  to  interrogatories  ncTer 
propounded,  intended  as  a  basis  for  an  order  for  the  abatement,  was  not  in- 
yalid  on  account  of  such  special  findings;  but  would  support  a  judgment  for 
damages,  and  the  specific  relief  prayed. 

Where  the  plaintifT  arerred  title  in  the  premises  injured  l^  an  alleged  nuisance, 
and  the  defendant  answered  by  a  denial,  and  the  plaintiff  offered  his  title- 
deeds  in  proof  of  the  issue,  it  was  held  that  the  Common  Pleas  was  ousted 
of  jurisdiction. 

Fridatf,  APPEAL  from  the  Hotoard  Court  of  Common  Pleas. 

Hanna,  J. — Lowe  sued  Cromwell  for  maintaining  a  dam 
across  a  certain  stream  below,  and  flowing  the  water  back 
upon,  lands  of  which  he  averred  he  was  the  owner  and  in 
possession,  and  that  the  same  were  greatly  injured,  and  the 
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health  of  his  family,  also,  injured  and  endangered  by  the 
maintaining,  &e.;  and  praying  for  the  recovery  of  damages, 
and  that  said  dam  might  be  abated  as  a  nuisance. 

Answer  in  deniaL  Trial.  General  verdict  for  the  plain- 
tiff for  27  dollars,  and,  also,  certain  special  findings  in  the 
form  of  answers  to  interrogatories;  but  no  such  questions 
appear  in  the  record,  nor  does  it  appear  that  the  Court  was 
requested  by  either  party  to  direct,  or  did  direct,  them  to 
find  specially  upon  any  particular  questions.  Section  336, 
2  R.  S.  p.  114.  Judgment  for  the  amount  found  by  the 
jury,  and  also  that  the  dam  was  a  nuisance,  and  order  that 
it  be  abated. 

It  is  insisted  that  the  special  findings  were  unauthorized 
and  erroneous,  and  could  not  be  the  foundation  of  the 
judgment  which  followed. 

The  first  clause  of  the  statute  above  cited,  provides  that, 
^^In  all  actions,  the  jturyf  unless  otherwise  directed  by  the 
Court,  may,  in  their  discretion,  render  a  general  or  special 
verdict."  The  special  findings  may  have  b^en  intended  by 
the  jnry,  through  abundant  caution,  to  have  been  the  basis 
for  a  judgment  by  the  Court  upon  that  part  of  the  prayer 
of  the  complaint  asking  that  the  dam  of  the  defendants 
might  be  abated,  &c.  Indeed  it  is  contended  by  the  de- 
fendants, that  the  general  verdict  was  not  sufficient  to  au- 
thorize an  order  abating,  Sec.  If  this  position  is  correct 
(which  we  need  not  decide),  then  the  jury  might  well  return 
a  special  verdict  as  to  that  branch  of  the  case;  providing  a 
general  verdict  could  be  returned  as  to  a  part,  and  a  special 
verdict  as  to  the  balance,  or  other  parts,  of  the  case. 

In  the  case  at  bar,  the  plaintiff  sought  to  accomplish 
two  objects;  first,  to  recover  for  an  alleged  damage  to  his 
property,  and  also  for  injuries  to  himself  and  family,  by 
obatructing  the  free  use  of  that  property;  and  secondly,  to 
obtain  an  order  for  the  removal  of  that  which  was  alleged 
to  be  the  cause  of  the  injury  complained  of. 

It  does  not  follow  as  a  consequence  of  the  recovery  of 
damages,  that  the  subject  of  the  action  shall,  therefore,  be 
abated,  any  more  than  an  order  to  abate  should  follow  a 


May  Term, 

1860. 

Cbomwell 

T. 

Lowe. 
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May  Term,    conviction  on  a  criminal  prosecution  for  a  nnisance.    2  R. 
1Q60'      S.  p.  429.— See  Howard  y.  The  8UUe,  6  Ind.  R.  446.    This 


Cbomwbll  being  so,  there  were  really  two  branches  to  the  case — one 
Lows.  for  money  damages,  the  other  for  specific  relief.  It  was 
decided  by  this  Court,  in  the  case  above  cited,  that  it  was 
discretionary  with  the  Court  whether  the  removal  of  the 
nuisance  should  be  ordered  upon  the  evidence  adduced  on 
the  trial.  So,  in  civil  cases,  we  suppose  the  Court  might 
or  might  not  make  the  order.  The  special  findings  of  the 
jury,  directed  to  the  determination  of  fact«  necessary  to  be 
considered  in  that  behalf,  could  do  no  harm,  if  they  were 
not  conclusive  upon  the  Court — ^a  question  which  we 
need  not  now  determine. 

-  As  the  special  verdict  was  thus  properly  returned,  the 
first  branch,  or  response  thereof,  brings  to  our  conside- 
ration, in  a  form  not  to  be  disregarded,  a  question  which 
ousted  the  Common  Pleas  of  jurisdiction. 

The  complaint,  among  other  things,  averred  that  the 
plaintiff  was  the  owner  of  the  real  estate  described,  &c. 
The  answer  was  a  denial.  A  bill  of  exceptions  shows  that 
the  plaintiff,  as  a  part  of  his  evidence,  introduced  bis  title- 
deeds.  The  first  instruction  to  the  jury  was,  that  the 
plaintiff  must  show,  by  a  preponderance  of  evidence,  that 
he  was  the  owner  of  the  land,  &c.  The  first  point  upon 
which  a  special  finding  was  returned  was,  that  the  plain- 
tiff was  the  owner  of  the  land  described. 

Perhaps  it  was  not  necessary  for  the  plaintiff  to  have 
averred  title,  &c.,  in  himself,  for  the  purpose  herein  sought 
to  be  accomplished.  3  Stark.  Ev.  p.  988. — 2  Greenl.  § 
470.  But  see  Laughlin  v.  The  President^  Sfc.^  6  Ind.  R. 
223.  But  having  made  the  averment,  followed  it  up  by 
proof  offered  on  the  issue  made  thereon,  sought  an  in- 
struction and  obtained  a  verdict  directed  to  that  point,  we 
are  not  at  liberty,  as  the  evidence  is  not  all  in  the  record, 
to  decide  otherwise  than  that  it  was  an  issue,  in  the  case 
at  bar,  material  to  the  plaintiff.  The  Common  Pleas  could 
not  try  such  an  issue.  2  R.  S.  p.  18,  §  11. — The  President^ 
SfC.^i  V.  Brinkmei/er,  12  Ind.  R.  351. — Harvey  v.  Dakin,  id. 
481. 
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I 

Per  Curiam. — The  judgment  ia  reversed  with  costs.    MayTemi, 
Cause  remanded,  &c,  ______ 

J.  EL  Robinson  and  H»  P.  Biddle^  for  the  appellants.  Bkakch 

jK  a.  Brouse  and  R,  Vailey  for  the  appellee.  Holcbaft. 


Branch,  Guardian  v.  Holcrapt,  Executor 


Where  a  testator  made  bis  diildren  residiiaiy  legatees,  to  whom 
ertj  after  the  payment  of  debts  and  specific  legacies,  was  to  pass 
not  as  heirs,  giying  his  executor  control  of  the  property  daring  their 
it  was  held  that  4  137,  2  R.  S.  p.  280,  did  not  apply  so  as  to  pass  the  c 
trol  of  the  property  to  the  gnardian. 

APPEAL  from  the  Clinton  Court  of  Common  Pleas.      ^"«%» 

June  1. 

Hanna,  J. — One  Kirk  died  testate.  This  is  a  contro- 
versy between  the  guardian  of  his  miuor  children,  and  the 
executor  of  the  will  under  which  they  are  residuary  lega- 
tees, as  to  the  possession  and  management  of  the  legacy 
due  them  under  the  said  will,*during  their  minority. 

The  petition  of  the  goardiaji  shows  that  the  debts  and 
specific  legacies,  and  amount  due  the  widow,  have  all  been 
paid,  the  claims  due  the  estate  collected,  &c.;  that  the  - 
assets  amount  to  a  large  sum,  consisting  of  cash  notes  and 
stock  in  a  corporation;  that  the  same  is  susceptible  of  dis* 
tribution,  and  arers  that  it  would  be  to  the  benefit  of  the 
wards  to  invest  the  same  in  real  estate,  &c. 

Section  137,  2  R.  S.  p.  280,  is  relied  upon  by  the  guar- 
dian, and  so  far  as  applicable  to  this  case,  is  as  follows: 
^  Where  the  deceased  shall  have  died  intestate,  the  surplus 
remaining  after  the  payment  of  all  debts,  and  in  case  of  a 
will,  after  the  payment  of  all  debts  and  legacies,  shall  be 
distributed  to  the  legal  heirs  thereof,  according  to  the  law 
of  descent  in  force  in  this  state." 

The  executor  claims  under  the  will,  which  provides 
first,  for  the  payment  of  the  debts  of  decedent;  secondly, 
gives  the  widow,  during  her  natural  life,  or  herwidowhood. 
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May  Tefm,  the  use  of  the  personal  property,  and  rents  of  the  lands, 
_  &c.,  or  so  much  as  might  be  necessary  for  her  support,  &c., 

Beaxch  and  that  of  the  children  named ;  thirdly,  after  the  purposes 
Hoi^RAVT.  aforesaid  had  been  accomplished,  the  overplus,  if  any,  was 
from  time  to  time  to  be  "  disposed  of  as  to  the  executors 
should  seem  best  for  the  interest  of  my  above-named  chil- 
•  dren  f  fourthly,  it  gave  the  executor  power  to  sell  lands,  &c ; 
fifthly,  '^  I  further  will  and  direct,  that  upon  the  death  of 
my  beloved  wife,  Elizabeth^  or  her  marriage,  that  all  my 
property,  real  and  personal,  shall  be  divided  equally  among 
my  three  children  above  named,  so  soon  as  they  shall  arrive 
at  the  age  of  twenty-one  years;  and  if  any  of  my  said  chil- 
dren should  die  before  arriving  at  twenty-one  years  of  age,  or 
without  issue,  then  their  share  is  to  be  equally  divided 
among  the  survivors  of  my  children  above  named."  The 
will  then  makes  certain  special  bequests,  and  as  to  his 
other  children,  states,  without  naming  them,  that  he  had 
already  advanced  to  them  such  sums  as  would  make  them 
equal,  &c.  The  widow  chose  to  take  under  the  law,  and 
was  again  married,  as  is  shown. 

We  think  that  it  is  manifest  from  this  will,  that  it  was 
the  intention  of  the  testator  to  make  his  three  children, 
who  are  th&  wards  of  the  plaintiff,  his  residuary  legatees, 
to  whom  all  his  property,  after  the  payment  of  debts  and 
specific  legacies,  was  ultimately  to  pass  as  legatees  and 
not  as  heirs,  and  therefore  the  section  of  the  statute  relied 
on  is  not  applicable;  for  no  overplus,  after  payment  of 
legacies,  &c,  would  remain  to  distribute.  The  manage* 
ment  and  control  of  that  property  was,  by  the  will,  given 
to  the  executor  during  the  minority  of  such  legatees,  sub- 
ject to  the  provisions  of  said  will. 

The  demurrer  to  the  petition  was  properly  sustained. 

Per  Curiam. — The  judgment  is  affirmed  with  cost?. 

N.  R.  Lindsay/,  for  the  appellant. 
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Umj  Term, 
looE  V.  Thb  State.  ^^^' 

lOOB  , , 

▼.  '  U   239 

Section  56  of  tiie  act  for  the  incorporation  of  insurance  companies,  &c.,  ap-    *""  Statb.     

proTcd  June  17,  I85S,  and  the  act  of  1855  amendatory  of  that  section,  are 
Toid — ^the  section  not  being  embraced  by  the  title  of  the  act. 

APPEAL  from  the  Marian  Court  of  Common  Pleas.     'Sotfiirrfajr, 

June  S. 

Davison,  J. — This  was  a  prosecution  against  Martin 
Igoe^  for  violating  an  act  entitled  <^  An  act  to  amend  an 
act  for  the  incorporation  of  insurance  companies,  defining 
their  powers,  and  prescribing  their  duties,  approved  June 
17, 1852."  This  amendatory  act  is  found  in  the  Acts  of 
1855,  p.  137,  and  contains  these  provisions: 

'*  Sec  1.  It  shall  not  be  lawful  for  any  agent  of  any  in- 
surance companies  incorporated  in  any  other  state  than 
the  state  of  Indiana^  directly  or  indirectly,  to  take  risks  or 
tmnsact  any  business  of  insurance  in  this  state,  without 
first  producing  a  certificate  of  authority  from  the  auditor 
of  state,"  &c. 

'^Sbc.  9.  Any  person  violating  the  provisions  of  this  act 
shall,  upon  conviction  thereof  before  any  Court  of  compe-  . 
tent  jurisdiction,  be  fined  not  exceeding  1,000  dollars,  or 
imprisoned  in  the  county  jail  not  more  than  thirty  days, 
or  both,  at  the  discretion  of  the  Court." 

The  information  charges  that  defendant,  as  the  agent 
of  an  insurance  company  incorporated  by  the  laws  of  the 
state  of  Pennsylvania^  took  a  rii<k  (describing  it)  in  this 
state  without  producing  or  procuring  a  certificate  of  au- 
thority from  the  auditor  of  state  as  prescribed  by  said  act, 
thereby  incurring  the  penalties  of  the  aforesaid  ninth  sec- 
tion. 

Defendant  moved  to  quash  the  information;  but  the  mo- 
tion was  overruled. 

The  cause  was  then  submitted  to  the  Comt,  who  found 
the  defendant  guilty,  and,  having  refused  a  new  trial,  ren- 
dered judgment,  Alc. 

The  amended  act  contains  fifty-six  sections.  The  first 
fifty-five  sections  relate  to  insurance  companies  incorpo- 
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May  Term,    rated  under  the  laws  of  this  state,  define  their  powers,  and 
prescribe  their  duties.     The  56th  section  is  as  fpllows: 
looB  ii  Every  person  who  shall  undertake  to  act  as  an  insur- 

The  Statb.  ance  agent  for  any  company  not  incorporated  under  the 
laws  of  this  state,  shall  first  deposit  with  the  recorder  of 
the  county  in  which  he  proposes  to  establish  his  agency, 
an  authenticated  copy  of  a  resolution  of  such  company, 
authorizing  any  citizen  or  resident  of  Indiana,  having  a 
claim  growing  out  of  a  contract  of  insurance  made  with 
such  agent  therein,  to  sue  for  the  same  in  any  Court  of 
this  state,  and  consenting  that  service  of  process  on  such 
agent  shall  have  the  same  force  and  effect  as  if  served 
upon  the  president  and  directors  of  such  company;  and 
he  shall  also  file  an  authenticated  copy  of  his  commission 
or  power  of  attorney,  under  which  he  claims  to  act  as 
such  agent,  and  any  insurance  made  or  procured  to  be 
made  by  such  agent  or  person  acting  on  behalf  of  any 
foreign  insurance  company,  contrary  to  the  provisions  of 
this  section,  shall  be  void."     1  R.  S.  p.  331. 

The  point  mainly  relied  on  for  the  reversal  of  this  judg- 
ment relates  to  the  title  of  the  amended  act  The  con- 
stitution declares  that  every  act  shall  embrace  but  one 
subject,  and  matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title.  But  if  any  subject 
shall  be  embraced  in  the  act  which  shall  not  be  expressed 
in  the  title,  such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  expressed  in  the  title.  Art.  4,  §  19. 
The  56th  section,  which  has  been  recited,  is  said  to  be  in- 
operative, because  its  subject  is  not  expressed  in  the  title 
of  the  act.  As  we  have  seen,  that  title  is  in  these  words: 
^^  An  act  for  the  incorporation  of  insurance  companies,  de- 
fining their  powers,  and  prescribing  their  duties."  The 
reading  of  this  title  at  once  induces  the  conclusion  that 
the  various  provisions  of  the  act  relate  alone  to  companies 
to  be  incorporated  within  this  state — in  other  words,  to 
the  incorporation,  the  powers,  and  the  duties  of  domestic 
insurance  companies,  and  nothing  else.  It  follows  that 
the  title  of  the  amended  act  does  not  express  the  subject 
of  foreign  insurance  companies,  as  embraced  in  §  56,  and 
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the  result  is  that  that  section  mast  be  held  a  nullity,  un-    ^^7  Term, 
less  it  is  found  to  contain  matter  properly  connected  with       ^™^* 
the  subject  indicated  in  the  title  of  the  act*    It  is  insisted       Hall 
that  this  section  makes  foreign  insurance  companies  qua^i     Rhodb». 
state  corporations,  and  thus  properly  connects  them  with 
the  subject  of  the  enactment.     We  think  otherwise.     The 
section  confers  no  power  upon  foreign  incorporated  com- 
panics,  but  simply  regulates  the  exercise  by  them  of  cor- 
porate powers  within  this  state,  conferred  by  the  laws  of  a 
sister  state.     And  this  being  the  evident  purpose  of  §  56, 
the  matter  which  it  contains  is  not,  in  any  sense,  connect- 
ed with  the  subject  expressed  in  the  title  of  the  amended 
"act.     We  are  of  opinion  that  the  section  under  considera- 
tion, as  it  stands  in  the  act  of  1852,  is  not  within  the  re- 
quirements of  the  constitution,  and,  in  consequence,  the 
entire  amendatory  act  of  1855,  being,  in  effect,  an  amend- 
ment of  §  56,  is  inoperative  and  void.     Uie  State  v.  BoW' 
erSj  at  the  present  term  (1).    See,  also,  Wilson  v.  TTie  State, 
7  Ind.  E.  616,  and  Mewherter  v.  Pricey  11  id.  201. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

C.  B.  Smithy  W.  J.  Smithy  R  C.  Newcomby  and  J.  S.  Tark- 
ington^  for  the  appellant. 

(1)  ^nle,  195. 


Hall  v.  Rhodes. 

APPEAL  from  the  Miami  Circuit  Court.  &ftirrfajr. 

Per  Oiriam-The  decision  of  this  cause,  in  the  Court  •"""'• 
below,  turned  exclusively  on  the  weight  of  evidence.    The 
evidence  is  all  on  the  record — ^the  jury  impanneled  in  the 
cause  have  weighed  it;  and  we  can  perceive  no  sufficient 
reason  why  their  conclusion  should  be  disturbed. 
Vol.  XIV.— 16 
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The  judgment  is  affirmed  with  costs. 

J.  A.  Beat,  for  the  appellant. 

N.  O.  Ross  and  R.  P.  EJlnger^  for  the  appellee. 


.  m^mm  > 


Doe  on  the  demise  of  Dunn  and  Others  v.  Hearick  and 

Others. 

A  rightful  title  is  not  necessary  to  constitnte  an  advene  possession  such  as 
will  sustain  the  plea  of  the  statute  of  limitations.  Possession  under  cUum 
or  color  of  title  is  sufficient  The  fact  of  possession  and  the  quo  animo  it 
commenced,  are  the  only  tests. 

Possession  taken  and  continued  in  good  faith,  under  an  assertion  of  right  and 
a  claim  of  title  beliered  to  be  good,  may  be  adyerse,  though  the  claim  of 
title  be  under  a  sale  for  taxes  prior  to  which  the  land  sold  was  not  adrer- 
tised. 

When  a  purchaser  of  land  from  the  United  States,  has  made  the  final  payment 
and  is  entitled  to  a  patent,  he  is  the  equitable  owner  of  the  premises ;  and  if 
an  adverse  possession  be  set  up,  the  statute  of  limitations  will  run  against 
such  purchaser;  for  after  becoming  entitled  to  a  patent,  he  might  at  any 
time  obtain  possession  of  the  premises  by  a  suit  in  equity. 

Under  the  R.  S.  of  1824^  the  collector's  conveyance  of  lands  legally  sold  for 
taxes,  invested  the  purchaser  with  an  absolute  estate  in  fee  simple,  even 
where  the  title  of  the  delinquent  tax-payer  was  simply  an  equitable  one,  de- 
rived from  the  United  States  by  entry,  the  final  payment  of  the  purchase- 
money  having  been  made,  but  the  patent  not  having  yet  been  issued. 

The  patent,  in  such  case,  when  issued,  inured  to  the  benefit  of  the  collector's 
grantee. 


Saturday, 
June  2. 


APPEAL  from  the  Switzerland  Circuit  Court. 

Davison,  J. — Ejectment  for  the  east  half  of  the  south- 
east quarter  of  section  eleven,  &c.,  in  Switzerland  county. 
The  suit  was  instituted  November  10,  1848,  by  the  appel- 
lants. Vienna  Hearick  and  others,  who  claimed  title  un- 
der  one  James  Hearick^  deceased,  were  the  defendants. 

The  issues  were  submitted  to  the  Court,  who  found  for 
the  defendants,  and,  having  refused  a  new  trial,  rendered 
judgment,  &c. 

The  record  contains  the  following  agreement  of  facts: 

On  the  19th  of  Ma^y  1818,  one  Samuel  West,  of  Oincith 


^ 
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nati^  Ohio,  entered  the  south-east  quarter  of  section  eleven,    May  Tenn, 
in  township  two  north,  of  range  one  west,  in  said  county,       ^^^* 
containing  one  hundred  and  sixty-one  acres,  and  paid  80        ^o^ 
dollars,  one-fourth  of  the  purchase-money.     After  this,  he    Hkabick. 
accepted  the  provisions  of  the  act  of  congress  of  March, 
1821,  giving  further  credit  to  the  purchasers  of  public  lands. 
The  certificate  of  further  credit  granted  under  the  provi- 
sions of  the  act,  was  afterwards  assigned  by  him  to  John 
IL  Piatt     This  assignment  was  made  between  the  29th 
of  September,  1821,  the  date  of  the  certificate,  and  the 
death  of  Piatt,  which  occurred  in  December,  1822;  and  on 
the  12th  of  April,  1825,  his  heirs,  by  his  administrator,  ac- 
cepted the  provisions  of  the  act  of  congress  of  Mat/,  1824, 
relinquished  the  west  half  of  said  quarter  section,  applied 
the  moneys  which  had  been  paid  towards  payment  for  the 
land  in  controversy  in  this  suit,  and  also  advanced  a  fur- 
ther sum  in  final  payment  for  the  same,  and  on  the  10th 
of  December,  1845,  a  patent  therefor  was  issued  to  said 
heirs.     It  is  admitted  that  the  persons  suing  as  lessors  of 
the  plaintiff,  excepting  Isaac  Dunn,  are  the  surviving  heirs 
of  John  H,  Piatt,  and,  further,  that  Dunn  holds  thirty  acres 
of  said  east  half,  lying  on  the  west  end  of  it,  which  thirty 
acres,  not  being  in  the  defendants'  possession,  are  not  in 
this  controversy.     In  the  year  1824,  the  land  in  suit  was 
assessed  for  taxation  for  state  and  county  purposes  for 
that  year,  as  non-resident  lands.    On  the  8th  of  June,  1824, 
a  precept  was  issued  and  delivered  to  the  collector  of  said 
county,  commanding  him  to  collect  such  taxes,  and  on 
the  6th  of  October,  the  land  was,  by  virtue  of  the  precept, 
sold  by  him  to  one  Abner  Clarkson,  who  having  paid  the 
purchase-money,  received  a  certificate  of  purchase,  which, 
among  other  things,  declared  that  he  would  be  entitled  to 
a  deed  on  the  6th  of  October,  1826,  unless  the  land  should 
be  redeemed  by  the  owner  before  that  time.     Clarkson,  on 
the  3d  of  July,  1828,  assigned  the  certificate  to  Arthur 
Humphreys,  who,  on  the  15th  of  the  same  month,  assigned 
it  to  Samuel  Mclntire,  who,  on  the  6th  of  September,  then 
next  following,  assigned  it  to  Stephen  and  FHsby  Hicks. 
These  assignments  were  all  in  due  form.     On  the  10th  of 
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May  Term,    November^  1828,  Henry  Banta^  the  then  collector  of  taxes 

^"^^*      for  Switzerland  county,  conveyed  the  land  by  deed  in  fee 

^ou       to  Stephen  and  Frisby  Htcks,  and  they,  on  the  30th  of  Sep- 

Hbauick.    temberj  1&35,  conveyed  to  James  Hearickj  under  whom  the 

defendants,  as  his  widow  and  heirs,  claimed  title.    McJbir 

tirCy  in  virtue  of  his  assigned  certificate,  took  possession  of 

the  land  in  the  summer  of  1828,  and  Stephen  and  Frisby 

Hicks  were  in  possession  of  it  in  the  fall  of  that  year,  and 

during  the  same  fall  built  a  mill  thereon.    They  continued 

to  occupy  the  land  until  they  sold  to  James  Hearick^  when 

he  took  possession  and  occupied  it  until  his  death;  and 

from  the  time  he  died,  up  until  the  trial  of  this  cause,  it 

has  been  in  the  possession  of  the  defendants.     It  was 

agreed  that  everything  not  admitted,  so  far  as  regards  the 

sale  of  the  land  for  taxes,  is  denied. 

These  facts  sufficiently  prove  that  the  defendants,  and 
those  under  whom  they  claimed  to  have  derived  title,  were 
in  the  continued  and  uninterrupted  possession  of  the  prem- 
ises in  contest  for  at  least  twenty  years  prior  to  the  com- 
mencement of  the  present  suit.  Was  that  possession  ad- 
verse? The  land,  as  has  been  seen,  was  purchased  from 
the  United  States^  May  16,  1818.  By  an  act  of  congress 
of  April  19, 1816,  it  was  taxable  for  state  and  county  pur- 
poses, after  the  expiration  of  five  years  from  the  day  of 
sale.  U.  S.  Stat,  at  Large,  p.  290,  §  5.  And  was,  conse- 
quently, liable  to  be  taxed  in  1824.  In  that  year  it  v^ras 
assessed,  legally  taxed,  and,  under  a  precept  regularly  is- 
sued, sold  by  the  proper  collector,  who  gave  the  purchaser 
a  certificate  of  purchase.  By  this  sale  and  certificate,  it 
seeitis  to  US  that  he  obtained  at  least  a  colorable  title. 

But  it  is  argued  that  everything  not  admitted  in  the 
agreed  case  is  denied,  so  far  as  regards  the  collector's  sale; 
that  the  i^tatute  required  the  land  to  be  advertised,  and,  as 
the  record  does  not  show  that  it  was  advertised,  that  fact 
was  not  admitted,  but  denied;  and  being  thus  denied  and 
not  proved,  it  must  be  intended  that  the  land  was  sold 
without  advertisement,  and  the  result  is,  the  collector's  cer- 
tificate and  deed  are  void.  In  answer  to  this,  it  may  be 
said  that  the  statute  under  which  the  collector  proceeded, 
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exf^citly  declares  that  bis  deed  to  the  purchaser,  or  his 
assigns,  shaU  be  conclusive  evidence  that  the  sale  was 
regalar  according  to  the  provisions  of  the  statute.  B.  S. 
1824,  p.  343.  But  suppose,  as  contended,  that  the  deed 
is  not  conclusive,  but  mere  prima  facie  evidence  that  the 
sale  was  regular,  and  that,  in  this  instance,  the  collector, 
in  the  execution  of  the  precept,  had  taken  every  step  re- 
quired of  him  by  the  law  prescribing  his  duties;  the  de« 
fendants  would,  then,  have  the  rightful  title,  and  the  stat- 
ute  of  limitations  would  be  inapplicable.  Because  to 
constitute  an  adverse  possession  such  as  will  sustain  the 
plea  of  the  statute,  a  rightful  title  is  not  required.  If 
there  be  a  possession  under  a  claim  and  color  of  title,  it 
will  be  sufficient.  Whenever  this  defense  is  set  up,  the 
idea  of  right  is  excluded.  The  fact  of  possession,  and  the 
qno  animo  it  commenced,  are  the  only  tests.  Smith  v. 
BurtiSy  9  Johns.  174- — Jackson  v.  Newton^  18  id.  356. — 
Hearick  v.  Doe,  4  Ind.  B.  164. — Tillinghast's  Adams  on 
Eject.,  appendix,  note  A,  p.  455,  et  seq. 

In  this  case,  it  was  fully  proved  that  the  possession  of 
McLUirCj  and  also  of  Stephen  and  Frisby  Hicks,  was  com- 
menced in  good  faith,  under  an  assertion  of  right,  and  a 
claim  of  title  which  they  believed  to  be  good.  Possession 
thus  taken  and  continued  may,  in  our  judgment,  be  held 
adverse,  though  the  claim  of  title  be  under  a  sale  for  taxes, 
when,  in  point  of  fact,  the  land  sold  was  not  advertised 
prior  to  the  sale.  Pillow  v.  Roberts,  13  How.  472. —  Van^ 
cleave  v.  Millikin,  13  Ind.  B.  105. — Blackw.  on  Tax  Titles, 
665,  et  seq. 

The  appellants  assume  another  ground.  They  say  that 
the  statute  of  limitations  did  not  commence  running  until 
the  10th  of  December,  1845,  the  date  of  their  patent,  be- 
cause until  that  date  they  could  not  legally  assert  their 
right  of  possession.  No  authority  is  cited  in  support  of 
this  position,  nor  do  we  know  of  any.  The  record  shows 
that  the  plaintiff's  lessors  made  final  payment  for  the  land 
in  suit  in  April,  1825;  and  it  must  be  intended  that  they 
were  then  entitled  to  a  patent,  and,  for  aught  that  appears 
in  the  record,  could  have  obtained  one,  and  thus  haVe 
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May  Term,    placed  themselves  in  position  to  have  asserted  their  rights, 

Z-__  at  a  time  when  the  statute  would  not  have  availed  the  de- 

I^o*  fendants.  After  these  lessors  made  final  payment,  and  up 
Hbarick.  until  the  patent  was  issued,  they  were,  in  equity,  the  own- 
ers of  the  premises.  And  there  are  authorities  to  the  effect 
that  the  statute  will  run  against  the  rightful  owner  of  an 
equitable  estate,  where  he  has  made  no  claim  within  the 
period  of  twenty  years,  and  will  constitute  a  bar  to  his  re- 
covery, if,  during  all  that  time,  the  possession  has  been 
held  under  a  claim  unequivocally  adverse.  Elmendorf  v. 
Taylor,  10  Wheat.  l%S^Murphy  v.  Blair,  12  Ind.  R  184. 
— Ang.  on  Limitations,  461.  The  lessors  of  the  plaintiff 
having  failed  to  redeem  within  the  period  stated  in  the 
collector's  certificate  of  purchase,  the  statute  of  limita- 
tions, when  possession  was  taken  under  that  certificate, 
commenced  running,  and  the  rule  is,  when  it  once  begins 
to  run,  it  runs  on,  unless  the  party  is  restrained  by  some 
statute  from  ^pursuing  his  remedy.  Byrd  v.  Byrd,  20  Miss. 
R.  144. — Tillinghast's  Adams  on  Eject.,  p.  57,  note  1. 

If,  indeed,  the  sale  for  taxes  was  irregular,  so  much  so 
that  the  collector's  deed  conveyed  no  title,  or  if  these 
lessors  had  redeemed  the  land  within  two  years  from  the 
day  of  the  tax  sale,  in  either  event,  we  perceive  no  reason 
why  they,  being  the  rightful  owners'  of  the  equitable  title, 
could  not  by  suit  in  equity  have  obtained  a  decree  giving 
them  possession  of  the  premises.  It  seems  to  us  that  they 
cannot  be  allowed  to  say  that,  until  the  date  of  their  patent, 
they  could  not  have  legally  asserted  their  right  to  possession. 

Again,  it  is  insisted  that,  though  the  forms  of  the  stat- 
ute were  strictly  pursued  by  the  collector,  the  plaintiff  is 
still  entitled  to  recover;  because,  as  the  owners  of  the  land 
held  by  entry,  and  not  by  patent  or  grant,  the  collector, 
when  he  sold  it,  sold  an  equitable  title  only,  which  is  all 
the  title  his  deed  conveyed  to  the  purchaser,  and  the  title 
thus  conveyed  cannot,  in  this  suit,  be  allowed  to  prevail 
against  the  legal  title  conveyed  by  the  patent.  This  posi- 
tion, though  plausible,  does  not  seem  to  be  conclusive. 
In  view  of  the  act  of  congress,  to  which  we  have  referred, 
the  state  had  a  perfect  right  to  authorize  the  assessment  and 
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taxation  of  lands  within  her  jurisdiction,  and  sold  by  the  May  Tenn, 
United  States^  after  the  lapse  of  five  years  from  the  date  of  -^^^^' 
the  sale;  and  it  seems  to  follow  that  she  had  the  addi-  ^o^ 
tional  right  to  authorize  the  collection  of  such  tax  in  the  Hkabick. 
mode  prescribed  by  her  revenue  laws.  The  revenue  stat- 
utes in  force  when  this  assessment,  sale,  and  deed  were 
made,  provide,  inter  atia,  that  all  taxes  upon  real  estate 
shall  be  a  lien  thereon  until  paid;  and  in  case  there  is  no 
goods  or  chatties  out  of  which  the  tax  on  any  tract  of 
land  can  be  made,  the  collector  is  required,  by  virtue  of  his 
precept,  to  seize  the  land  so  charged,  and  having  given  the 
proper  notice  of  sale,  to  sell  the  land  seized,  or  so  much 
thereof  as  will  pay  the  taxes  charged  thereon,  and  give  the 
purchaser  a  certificate  describing  the  land  sold,  specifying 
the  amount  paid  therefor,  and  providing  that,  in  case  the 
owner  or  claimant  shall  not,  within  two  years  from  the 
date  of  the  certificate,  pay  the  purchaser,  his  heirs  or 
assigns,  the  sum  therein  mentioned,  with  interest,  &c.,  the 
collector,  or  his  successor,  shaU  execute  to  such  purchaser, 
his  heirs  or  assigns,  in  the  name  of  the  state,  a  conveyance 
of  the  land,  which  shall  vest  in  him  an  absolute  estate  in 
fee  simple,  and  shall  be  conclusive  evidence  that  the  sale 
was  regular,  according  to  the  provisions  of  the  act.  R.  S. 
1824,  pp.  342,  343,  344.  Now  if  these  enactments  were 
at  all  effective,  and  we  think  they  were,  the  conveyance  in 
this  case  by  the  collector,  to  Stephen  and  Frisby  Hicks, 
invested  them  with  an  absolute  estate  in  fee  simple,  and,  in 
effect,  divested  the  plaintiffs'  lessors  of  all  estate  or  interest 
in  the  premises.  And  the  result  is,  the  patent,  when  it 
was  issued,  inured  to  the  benefit  of  the  collector's  grantee, 
and  those  claiming  under  him.  This  conclusion  seems  to 
accord  with  various  well-considered  decisions.  In  Landis 
V.  Brandt,  10  How.  U.  8.,  it  was  held  that  a  patent  issued 
in  1845,  to  Claymorgan  and  his  heirs,  by  which  the  heirs 
took  the  legal  title,  related  back  and  inured  to  the  protec- 
tion of  a  title  founded  on  a  sheriff's  sale  of  Claymorgaris 
equitable  interest,  made  in  1808.  So,  in  French  v.  Spen- 
cer^ 21  id.  228,  it  was  laid  down  as  settled  doctrine,  that 
an  entry  in  an  United  States  land  office,  on  which  a  patent 
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May  Torm,   issnes,  no  matter  how  long  after  the  entry  is  made,  shall 
•^^^*      re}ate  to  the  entry  and  take  date  with  it     The  fiction  of 


Waloott    relation  is,  that  an  intermediate,  bona  fide  alienee  of  the 

Pattbrsok.  incipient  interest,  may  claim  that  the  patent  inures  to  bis 

benefit  by  an  ex  post  facto  operation,  and  receive  the  same 

protection  at  law  that  a  Court  of  equity  could  afibrd  him. 

See,  also,  Ross  v.  Barland^  1  Pet.  655. 

If,  then,  it  be  assumed  that  the  sale,  in  this  instance, 
'  was  regular,  according  to  the  provisions  of  the  act  pre- 
scribing the  duties  of  the  collector,  it  follows  that  the 
patent  issued  to  the  lessees  of  the  plaihtifi*  related  back 
to  the  date  of  the  entry  of  the  land  at  the  United  States 
land  office,  and  inured  to  the  protection  of  the  defendants' 
title  under  the  collector's  deed,  and  that  their  title,  thus 
protected,  should  prevail  in  this  action.  We  are  unani- 
mously  of  opinion  that  the  judgment  should  be  affirmed* 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

T.  Sullivan,  for  the  appellant. 

D.  Kelso,  for  the  appellees. 


.  • 


Walcott  v.  Patterson  and  Others. 

No  exception  having  been  taken  in  this  case  to  anj  mling  of  the  Court  below, 
no  question  b  presented  in  the  Supreme  Court. 

Saturday,  APPEAL  from  the  Allen  Circuit  Court. 

Perkins,  J. — In  1832,  near  twenty-eight  years  ago, 
James  Walcott  filed  his  bill  in  chancery,  in  the  Allen  Cir- 
cuit Court,  against  David  Pickering'  and  Isaac  Patterson, 
to  foreclose  a  mortgage  executed  by  them  to  him,  to  se- 
cure the  payment  of  200  dollars.  The  Hon.  diaries  H. 
Test  was  then  the  circuit  judge.  The  solicitor  by  whom 
Walcott  filed  his  bill  was  David  H.  Colerick,  Esq. 

The  cause  was  continued  for  process  till  the  April  term, 
1833,  when  the  defendants  appeared  by  Henry  Cooper, 
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their  solicitor  in  chancery,  and  answered.    Hon.  Gustavus    May  Term, 
iL  Everts  was  then  the  circuit  judge.     The  answer  was       •'•^^^' 


sworn  to  before  Allen  Hamilton^  clerk.  Walcott 

The  cause  was  continued,  from  term  to  term  till  the  Pattbrson. 
April  term,  1838,  when  depositions  were  published.    Hon. 
Charles  W.  Ewifig  was  then  the  circuit  judge. 

In  1837,  Mr.  Coombs  appears  to  have  been  associated 
with  Mr.  Colerickj  as  solicitor  for  the  plaintiff. 

At  the  March  term,  1839,  the  cause  was  continued  with 
leave  to  take  depositions. 

The  next  entry  of  record  is  at  the  January  term,  1842, 
when  the  cause  came  up  before  the  Hon.  James  W.  Bor- 
den^ circuit  judge,  and  a  bill  of  revivor  was  ordered 
against  the  heirs  of  defendant,  Bickering,  he  having  obey- 
ed  a  summons  to  appear  and  answer  at  the  bar  of  another 
and  far  distant  Court 

At  the  spring  term,  1842,  the  cause  appears  to  have 
been  submitted  to  the  Court,  and  a  decree  seems  to  have 
been  rendered  for  the  plaintiff. 

At  the  July  term,  1843,  the  counsel  for  the  plaintiff  sug- 
gested the  loss  of  the  mortgage  and  note  on  which  the 
suit  was  founded,  and  the  Court  ordered  a  copy  of  each 
to  be  substituted. 

In  1849,  there  appears  an  entry  that  the  papers  were  all 
lost;  and,  on  motion  of  the  plaintiff,  the  cause  was  rein- 
stated upon  the  docket  on  a  transcript  of  the  lost  papers. 

At  the  October  term,  1849,  leave  was  given  the  plaintiff 
to  amend  his  bill. 

At  the  March  term,  1850,  the  plaintiff  obtained  leave  to 
file  a  new  bill. 

At  the  December  term,  1860,  an  amended  bill  of  revivor 
was  filed.  In  this  year,  the  name  of  Robert  Fleming 
appears  as  clerk,  and  of  John  G,  Walpole  as  a  solicitor. 
Franklin  P.  Randally  Esq.,  had  come  into  the  cause  at  an 
earUer  date,  on  the  part  of  the  defense. 

At  the  May  term,  1861,  the  heirs  of  Lewis  G.  Thomp- 
son applied  to  be  admitted  as  defendants  in  the  suit;  and 
at  the  August  term  of  that  year,  they  were  admitted. 
Robert  Brackenridge,  Esq.,  came  in  as  their  solicitor,  and 
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Mabsrall. 


Mar  Term,    they  were  admitted  under  the  administration  of  the  Hon. 

^?lll_  Elijah  A.  McMahan^  who  had  then  ascended  the  circuit 

bench. 

At  the  March  term,  18S|^,  the  complainant  obtained 
leave  to  amend  his  bill. 

At  the  May  term,  1855,  being  an  adjourned  term,  the 
cause  was  submitted  to  the  Court,  and  there  was  a  find- 
ing and  judgment  for  the  plaintiff  for  112  dollars,  18  cents, 
with  costs  in  favor  of  the  defendant. 

The  plaintiff  moved  for  a  new  trial,  which  was  over- 
ruled. 

At  the  February  term,  1855,  a  motion  for  a  rehearing 
was  denied,  and  an  appeal  to  the  Supreme  Court  was 
prayed  smd  granted.    It  was  submitted  here  in  May^  1859. 

The  evidence  is  not  upon  the  record;  no  exception  was 
taken  during  the  progress  of  the  cause,  and  no  question  is 
presented  here  for  decision. 

It  but  remains,  therefore,  for  this  Court  to  affirm  the 
judgment  of  the  Circuit  Court,  and  thereby  send  this  not 
very  important  but  still  venerable  cause,  which  has  come 
down  to  us,  through  many  accidents  and  much  tribulation, 
from  a  former  generation  and  a  different  system  of  judicial 
procedure,  to  its  final  resting  place. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

D.  H,  Colerickj  for  the  appellant. 


York  v.  Marshall. 


Saturdmff 
June  2. 


APPEAL  from  the  Franklin  Court  of  Common  Pleas. 

Per  Curiam* — Suit  by  the  appellee  against  the  appel- 
lant for  work  and  labor,  &c.  Verdict  and  judgment  for 
the  plaintiff  for  195  dollars,  90  cents. 

The  only  question  raised  in  the  case  is  whether  the  evi- 
dence is  sufficient  to  sustain  the  verdict  and  judgment. 
After  a  careful  examination  of  the  testimony,  we  are  of 
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opinion  that  it  tends  strongly  to  sustain  the  verdict^  to  say  May  Tonn, 

the  least  of  it,  and  therefore  that  the  judgment  must  be  ''^^^^' 

aflSrmed.  Fbahcis 

The  judgment  is  affirmed  with  5  per  cent,  damages  and  Ames. 
costs. 

G.  Holland  aud  C.  C.  Binkley^  for  the  appellant. 


Francis  v.  Ames. 

• 

Where  parties  agree  to  a  common-law  ariixtration,  without  fixing  the  time  and 
place  of  rendering  the  award,  notice  of  the  award  mnst  be  given  to  both 
parties.  This  having  been  done,  a  suit  may  be  brought  upon  the  award  in 
any  Conrt  haying  jurisdiction. 

Where  parties  agree  to  an  arbitration  under  the  statute,  ihey  mnst  follow  the 
statute,  unless,  in  given  particulars,  they  waive  its  requirements.  The  stat- 
ute requires  that  a  copy  of  the  award  shall  be  delivered  to  each  party  within 
a  certain  time.  And  where  the  agreement  is  that  the  award  be  made  a  rule 
of  Court  ^naming  the  Court),  as  provided  by  the  statute,  it  must  be  filed 
and  enforced  pursuant  to  the  agreement. 

Or  a  suit  may  be  brought  upon  the  bond  of  submission.  This  is  a  branch  of 
the  statutory  remedy. 

A  suit  pending  may  be  referred  to  arbitration  under  a  rule  of  Court;  but  as 
the  statute  makes  no  provision  for  this  class  of  arbitrations,  the  proceedings 
mnst  be  regulated  by  the  rule  of  reference,  the  agreement  of  the  parties,  or 
the  conmion-law  practice. 

The  three  modes  are  cumulative  remedies,  and  any  of  them  may  be  adopted ; 
but  when  adopted,  it  must  be  pursued  unless  a  deviation  be  agreed  to  by 
both  parties. 

APPEAL  from  the  Laporte  Circnit  Court.  j^^^' 

Perkins,  J* — Ames  sued  Francis  upon  an  award.  The 
complaint  set  out  the  award  and  agreement  of  submis- 
sion. 

That  agreement  provided  that  the  award  should  "be  in 
iBirriting,  duly  signed  and  executed  by  the  arbitrators,  and 
a  true  copy  thereof  delivered  to  the  parties  within  and  by  • 
the  time  allowed  in  ^  11,  p.  229,  of  the  second  volume  of 
the  revised  statutes  of  this  state;  and  the  award  be  made 
a  rule  of  the  Laporte  Circuit  Court  as  provided  by  law, 
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May  Term,   and  that  judffment  in  said  Court  should  be  rendered  there- 

-'•^^^'      on,  to  the  end  that  all  matters  of  controversy  between  the 

Fravcib     parties  should  be  finally  concluded." 

Ahs9.  The  award  appears  to  have  been  duly  made,  signed,  and 

witnessed  within  the  time;  but  it  does  not  appear,  nor  is 

it  averred  in  the  complaint  that  a  copy  thereof  was,  in 

proper  time,  or  ever,  given  to  the  defendant. 

The  defendant  demurred  to  the  complaint  for  insuffi- 
ciency; the  demurrer  was  overruled,  and  final  judgment 
rendered  for  the  plaintiff  upon  the  award. 

If  the  parties  had,  by  their  agreement  of  submission, 
limited  the  proceeding  for  the  settlement  of  tiieir  contro* 
versy  to  a  sin^ple  common-law  arbitration,  it  would  have 
been  necessary,  as  the  time  and  place  of  rendering  the 
award  therein  were  not  fixed,  to  give  notice  of  the  award 
to  both  parties.  Perk.  Pr.  75.  After  that  had  been  done, 
a  suit  upon  the  award  could  have  been  maintained  in  any 
Court  having  jurisdiction. 

But  the  parties  did  not,  by  their  agreement,  thus  limit 
the  proceeding;  they,  on  the  contrary,  expressly  stipulated 
that  the  proceeding  should  be  a  statutory  one.  It  was  at 
their  option  to  adopt  a  common-law  or  a  statutory  arbitra- 
tion; but  if  they  adopted  a  statutory  arbitration,  they  were 
bound  to  follow  the  statute  unless  its  requirements  were 
waived  in  given  particulars  by  both  parties.  No  such 
,  waiver  is  shown.  Hence,  it  was  necessary  that  a  copy  of 
the  award,  in  legal  time,  should  have  been  given  to  the 
defendant  below  in  this  suit,  and  that  the  award  should 
have  been  filed  and  enforced  in  the  Laporte  Circuit  Court, 
pursuant  to  the  agreement,  and  in  the  mode  prescribed  by 
the  code.  Titus  v.  Scantlings  4  Blackf.  89. — The  New  AU 
bany,  4*^.,  Railroad  Co*  v.  McPheeterSy  12  Ind.  R.  472.  Or 
that  suit  should  have  been  instituted  upon  the  bond  of 
submission.  This  is  a  branch  of  the  statutory  remedy. 
Coats  V.  Kiger^  at  this  term  (1). 

In  cases  w^here  a  suit  is  pending,  and  it  is  agreed  to 
refer  it  to  arbitration,  it  may  be  so  referred,  under  a  rule 
of  the  Court;  but  for  this  class  of  arbitrations,  the  code 
of  1852  makes  no  provision,  and  the  proceedings  must  be 
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regulated  in  it,  when  adopted,  by  the  tenns  of  the  rule  of   May  Term, 
reference,  the  agreement  of  the  parties,  or  the  common-       ^^^^' 
law  practice.    Perk.  Pr.  85,  87.    See  the  practice  stated  in    Williamj 
Dickersou  v.  HaySj  4  Blackf.  44.    See,  also,  AUen  v.  HUler^       Ca»e. 
8  Ind.  R.  310. 

In  Forqueron  v.  Van  Meter j  9  Ind.  B.  270,  the  agreement 
of  submission  provided  that  the  award  should  be  made  a 
rule  of  Court,  unless  a  note  should  be  given  for  the  amount 
of  the  award;  and  the  note  was  given. 

The  case  of  Ghriffgs  v.  Seely^  8  Ind.  R.  264,  was  one 
where  a  pending  suit  was  referred,  and  in  which,  as  we 
have  seen,  the  statute  prescribes  no  practice,  and  the  par- 
ties both  agreed  to  the  mode  of  settlement  adopted. 

The  three  modes  are  cumulative  remedies,  and  either 
one  may  be  adopted;  but  when  adopted,  it  must  be  pur- 
sued unless  a  deviation  be  agreed  to  by  both  parties. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  B,  Niles^  for  the  appellant. 

T.  A.  Thornton^  for  the  appeUee. 

Cl)  Ame,  179. 


m  ^mm   * 


Williams  and  Others  t;.  Case  and  Another. 

APPEAL  from  the  Warren  Circuit  Court.  Saturdwf, 

Per  Curiam* — Suit  by  the  assignees  upon  the  assign- 
ment of  a  note.  Averment  thajb  one  of  the  makers  was 
insolvent,  &c.,  and  that  judgment  had  been  duly  recovered 
and  execution  issned  and  returned  no  property  found,  &c., 
as  to  the  other.  Answer,  first,  general  denial;  secondly, 
that  diligence  had  not  been  used  against  the  makers,  Sec 
Upon  thb  trial  the  proof  was,  that  one  of  the  makers 
was  insolvent.  The  record  of  a  judgment  against  the 
other,  and  the  memorandum  thereon  of  the  justice  that 
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May  Term,    ail  execution  had  issued  and  been  returned  no  property 

^^^^^'      found,  was  given  in  evidence.     The  execution  itself  does 

Talbott     not  appear  to  have  been  introduced  nor  accounted  for.     It 
Armstroico^  was  the  best  evidence. 

Per  Curiam. —  The  judgment  is  reversed  with   costs, 
Cause  remanded,  &c. 

JS.  A.  Chandler^  for  the  appellants. 

L  A.  Rice  and  A,  A.  Rice^  for  the  appellees. 


14  IMMi 

m  860' 

14  2541 

141  51 


Talbott  and  Others  t;.  Armstrong  and  Others. 

A  widow  cannot  claim  dower  in  premises  bj  yirtne  of  the  seizin  of  her  hn«- 
band,  nnder  a  deed  which,  from  the  failure  to  have  it  recorded,  became  yoid, 
as  against  subsequent  purchasers,  and  which,  being  unable  to  paj  the  pur- 
chase-money, he  surrendered  to  the  grantor,  as  a  means  of  returning  the 
land  in  discharge  of  the  original  consideration. 

One  good  paragraph  of  an  answer,  in  bar  of  the  whole  complaint,  adicltted  by 
demurrer  to  be  true,  bars  the  action.  Thus  a  judgment  for  the  defendant 
over  the  general  issue  untried  may  be  right. 

A  judgment  for  the  plaintiff  over  the  general  issue  untried,  is  error. 

Saurday,  APPEAL  from  the  Decatur  Circuit  Court 

Perkins,  J. — The  widow  and  heirs  of  A.  O.  Talbott^ 
senior,  commenced  an  action  to  recover  from  one  ilrm- 
strong^  the  possession  of  a  certain  parcel  of  land.  Judg- 
ment for  the  defendant.  In  October^  1830,  one  Dillard 
Drake,  then  being  the  owner  of  the  land  in  controversy, 
conveyed  the  same  to  said  A  G.  Talbott,  senior,  who  en« 
tered  into  possession  under  his  purchase,  but  did  not  get 
his  deed  recorded.  Soon  after  the  conveyance,  it  appears 
that  the  deed  by  which  it  was  made,  was  again  in  the 
possession  of  Drake,  the  grantor,  with  his  name  torn  off, 
and  also  the  land  which  had  been  deeded;  as  it  was  soon 
after  conveyed  by  Drake  to  one  Barker,  who  entered  into 
possession  under  his  deed,  which  was  duly  recorded.  And 
from  that  time  there  has  been  a  continuous  possession, 
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under  a  regular  line  of  recorded  conveyances,  from  Barker   May  Term, 
to  Armstrong.  ^^^* 

The  question  in  the  case  is,  can  Mrs.   Talbptt  claim     Talbott 
dower  in  the  premises,  by  virtue  of  the  seizin  of  her  hus-  Abmstroko. 
band,  in  1830,  under  a  deed  which,  from  the  failure  to  have 
it  recorded,  became  void  as  against  subsequent  bona  fide 
purchasers. 

If  the  husband  died  subsequently  to  the  coming  into 
force  of  the  code  of  1852,  the  dower  right  of  the  widow, 
if  any  she  had,  was  abrogated  by  that  statute.  The 
rule  in  Strong  v.  CZem,  12  Ind.  R.  37,  would  apply,  in 
that  event,  to  this  case. 

But  if  the  husband  died  before  the  coming  into  force  of 
that  code,  so  that  at  that  date  the  right  of  dower  in  the 
widow  was  vested,  if  any  she  had,  it  would  be  different 
And  as  the  record  does  not  settle  the  point  when  the  death 
of  the  husband  occurred,  we  must  examine  whether  the 
widow  had  any  right,  supposing  the  husband  to  have  de- 
ceased before  the  6th  of  May^  1853,  the  date  of  the  taking 
effect  of  the  code  above  mentioned. 

It  is  admitted  that  the  laches  of  Talbott^  in  failing  to  have 
bis  deed  recorded,  has  barred  his  own,  and  the  title  of  his 
heirs;  but  it  is  contended  that  they  could  not  operate  to 
bar  the  right  of  the  widow.  See  4  Kent,  37,  et  seq.  It  is 
difficult  to  see  how  the  widow  could  enforce  a  claim,  evi- 
denced in  no  public  manner,  against  a  bona  fide  purchaser 
without  notice,  any  better  than  could  any  other  person; 
but  waiving  this  point,  we  think  the  widow  has  failed 
to  show  a  right  to  recover,  in  this  case,  upon  another 
ground. 

If  her  husband  had  not  paid  the  purchase-money  for  the 
land,  the  grantor's  lien  for  that  was  paramount  to  the 
right  of  dower;  and  if  the  husband,  finding  he  could  not 
pay  for  the  land,  surrendered  his  deed  to  the  grantor,  as  a 
means  of  returning  the  land  in  discharge  of  the  original 
consideration,  the  wife  could  claim  no  dower.  Ind.  Dig. 
p.  402. 

In  a  case  where  the  circumstances  raise  so  strong  a  pre- 
sumption against  such  payment  as  they  do  in  this  case. 
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May  Term,    and  where  interests  of  bona  fide  purchasers  have  attached, 
^"^^' we  think,  at  all  events,  before  the  widow  can  ask  to  have 


Carron  gmjh  interests  disturbed,  she  should  show  all  the  facts 
Earlywinb.  necessary  to  make  out  her  right  in  equity  to  recover. 

As  to  the  judgment  for  the  defendant  in  this  case,  with- 
out a  trial  of  the  general  issue,  it  was  right  One  good 
paragraph  of  an  answer,  in  bar  of  the  whole  complaint, 
admitted  by  demurrer  to  be  true,  bars  the  action. 

Had  the  judgment  been  for  the  plaintiff,  over  that  issue 
untried,  it  would  have  been  error. 

Per  OMnawi.— The  judgment  is  affirmed  with  costs'. 

J.  Gavin  and  O.  B.  Hord^  for  the  appellants, 

J.  &  Scobey^  for  the  appellees. 


Carson  v.  Earltwine. 


Tlie  award  in  this  cue  Csee  the  opinion)  was  not  void  for  uncertainty. 

There  was  no  submission  of,  nor  award  upon,  the  title  to  real  estate.  See  the 
submission  and  award  in  the  opinion. 

At  common  law,  where  the  matter  submitted  to  arbitration  inyolved  a  mere 
question  of  damages,  the  submission  might  be  bj  parol,  hj  a  simple  writing, 
or  by  deed. 

In  a  common-law  arbitration,  the  award  may  be  yalid  though  not  attested  by 
a  witness,  and  though  copies  of  it  are  not  furnished  to  the  parties  by  the  ar- 
bitrators.   Aliter,  in  case  of  a  statutory  award. 

AH  objections  that  could  be  successfdlly  urged,  either  at  law  or  in  chancery, 
against  an  award,  may  now  be  made  in  a  suit  upon  it. 

Mistake  of  law  was  not  one  of  those  objections. 

Saturday,  APPEAL  from  the  Shelby  Court  of  Common  Pleas. 

Perkins,  J. — Earlywine  sued  Carson  upon  an  award, 
and  recovered  judgment. 

The  complaint  set  out  the  submission  and  award. 

Submission: 

^  We,  the  undersigned,  Joseph  Carson  and  Nathan  Earh^ 
wine^  do  agree  to  compromise  a  difficulty  in  reference  to  a 
deed  for  a  parcel  of  ground  in  the  town  of  Bi^gstoton^  and 


OF  THE  STATE  OF  INDIANA.  267 

to  submit  the  damages,  if  there  be  any  to  said  Earlywine^    ^^7  Tenn, 
in  not  making  a  deed  to  Earlywine.    Statements  are  to  be       ^^^' 
made  by  the  parties,  to  the  committee  of  three  disinterested      Oambov 
men.    These  brethren,  Ctirson  and  Earlywinej  are  to  sub-  BabltVihb. 
mit  and  be  reconciled,  as  to  all  previous  bad  feeling,  as 
christians  and  neighbors,  and  are  not  hereafter  to  bring 
this  thing  up,  and  are  to  strive  to  live  together  as  brethren 
and  neighbors.     The  committee  are  to  decide  the  whole 
case,  according  to  law,  and  evidence  given  at  the  time  and 
place,  and  their  decision  is  to  be  finaL 

Joseph  E.  Carsonj 

November  5, 1854.  Nathan  Earlywine" 

Award — 

'<  We,  the  undersigned  committee,  to  whom  is  referred  the 
case  of  Nathan  Earlywine  and  J.  E.  Carson,  for  arbitration, 
after  having  heard  the  testimony,  and  duly  considered  the 
case,  agree  to  award  to  N  Earlywine  the  125  dollars,  with 
interest,  which  said  Earlywine  paid  said  Carsony  in  good 
faith,  to  secure  a  title  to  the  strip  of  ground''  (here  describ- 
ing it),  ^^for  the  following  reasons,  viz.:  There  being  no 
law  binding  verbal  contracts  in  landed  property,  further 
than  the  refunding  back  the  money  paid,  with  interest; 
and  for  the  same  reason,  we  award  to  said  Earlywine  the 
note  given  for  38  dollars,  75  cents,  as  given  per  last  con- 
tract; and  further  decide  that  Carson  have  no  recourse 
upon  Earlywine  for  the  Carter  note,  the  same  being  lost 
by  said  Carson^s  negligence,  according  to  law  principles. 

All  of  which  we  humbly  submit  as  our  decision  as  arbi* 
trators  in  the  above  case.  John  P.  Henderson^ 

Wm.  H.  Fisher^ 
James  A.  Oraham" 

Upon  demurrer,  it  was  decided  that  this  award  was  not 
Toid  for  uncertainty.  We  think  the  decision  was  correct. 
The  only  uncertainty  appearing  in  it,  is  in  the  clause 
'which  relates  to  the  Carter  note.  K  there  is  such  an  un- 
certainty as  renders  that  clause  void  (a  point  we  do  not 
decide),  still,  the  part  of  the  award  on  which  the  judgment 
in  this  cause  rests  is  valid,  as  it  is  plainly  within  the  sub- 
Vol.  XIV^17 
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May  Temi,    rnission,  and  does  not  appear  to  have  any  possible  connec- 
^°°^'      tion  with  the  objectionable  clause.     See  McOullotiffh  v. 
Camoh     Mc  Ouihugh,  12  Ind.  R.  487— Ifoys  v.  MUler,  id.  187. 
£abltwixx.       It  was  also  held,  upon  demurrer,  that  the  award  was 
not  void  because  of  its  settling  the  question  of  title  to 
real  estate.     Whether  the  award  would  have  been  void 
had  it  determined  the  question  of  such  title,  we  need  not 
decide;  because,  as  a  question  of  fact,  there  was  no  sub- 
mission of,  or  award  upon,  title  to  real  estate. 

It  was  further  held  that  the  award  was  not  invalid  be- 
cause the  submission  was  not  by  deed.  We  know  of  no 
reason  why  the  submission  should  have  been  by  deed. 
This  was  purely  a  common-law  arbitration,  and  we  must 
look  to  the  common  law  alone  for  the  rules  governing  it. 
There  is  no  statutory  provision  bearing  upon  it,  and  at 
common  law,  a  submission  might  be  by  parol,  by  a  simple 
writing,  or  by  deed,  where  the  matter  submitted  involved, 
as  in  this  case,  a  mere  question  of  damages.  It  was  also 
ruled  that  the  award  might  be  valid,  though  not  attested 
by  a  witness,  and  though  copies  of  it  were  not  ^'furnished 
to  the  parties  by  the  said  arbitrators."  These  facts  must 
appear  in  case  of  a  statutory  award,  but  not  necessarily 
in  case  of  an  award  at  common  law.  .  See  Perk.  Pr.  74» 
The  answer  alleged  misconduct  and  fraud  on  the  part  of 
the  arbitrators. 

At  common  law,  under  the  former  system  of  practice, 
such  a  defense  was  unavailable.  To  avail  himself  of  such 
grounds  of  objection,  the  party  was  compelled  to  go  into 
chancery.  Hough  v.  Beards  8  Blackf.  158.  But  beyond 
doubt,  under  our  present  practice,  all  objections  that  could 
be  successfully  urged,  either  at  law  or  in  chancery,  against 
an  award,  may  now  be  made  in  a  suit  upon  it.  Mistake 
of  law  did  not  constitute  such  an  objection.  But  this 
topic  need  not  be  pursued,  as  no  evidence  in  support  of 
the  allegations  in  the  answer  was  offered  on  the  trial,  and 
the  submission  and  award,  which  were  not  denied,  but 
which  were  nevertheless  proved,  made  out  a  prima  facie 
case  for  the  plaintiff.     See  Allen  v.  Hiller^  8  Lid.  B.  310. 
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Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent.    May  Term, 
damages  and  costs.  ^^^' 

J.  Harrison^  for  the  appellant.  O'Dokald 

Thb  £tah8- 

TILLB,   &G., 

Railbo'd  Co. 


I»  i» 


O'DoNALD  t;.  The  Evansville,  Indianapolis,  and  Cleve- 
land Straight  Line  Railroad  Company. 

Where  the  name  of  the  plaintiffs  b  sacfa  as  might  he  piohahlj  adopted  bj  s 
corporation,  and  the  complaint  does  not  show  that  they  are  not  a  corpora- 
tion, they  will  be  presumed  to  be  a  corporation  with  capacity  to  sne. 

A  defense  setting  up  false  representations,  but  not  showing  who  made  them,  Is 
bad. 

A  promissory  note  given  for  a  conditional  subscription  of  stock,  is  a  wairer 
of  the  condition. 

Such  a  note  given  some  time  after  the  date  of  the  subscription,  cannot  be  viewed 
as  a  part  of  the  contract  of  subscription. 

APPEAL  from  the  Qreene  Circuit  Court  Saturdaif, 

Hanna,  J. — Suit  by  appellee  against  appellant,  on  a 
promissory  note.  Demurrer  to  complaint  overruled.  It  is 
insisted  that  in  this  ruling  there  was  error,  because  the  com- 
plaint  did  not  contain  an  averment  that  the  plaintiJOb  were 
an  incorporated  company.  The  objection  is  not  well  taken- 
It  did  not  appear  on  the  face  of  the  complaint  that  the 
plaintiffs  were  not  a  corporation,  or  had  not  capacity  to 
sue,  and  for  the  purposes  of  the  suit  they  should  be  in- 
tended to  be  a  corporation,  the  name  being  such  as  might 
be  probably  adopted.  3  Harrison,  105. — 1  Duer,  708. — 
Richardson  v.  The  St.  Joseph  Iron  Company^  5  Blackf. 
146.-4  id.  267. 

The  defendant  answered — 

1.  That  the  note  did  not  belong,  &c,  to  the  plaintiffs. 

2.  That  the  consideration  had  failed,  because  the  note 
was  given  in  lieu  of  a  conditional  subscription  of  stock, 
&c.;  that  it  was  falsely,  &c.,  represented  to  defendant,  at 
the  time  the  note  was  executed,  that  the  condition  had 
been  complied  with,  &c. 
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Hay  Tern,        Reply  to  the  first,  and  demurrer  sustained  to  the  second, 
^^^'      paragraph  of  the  answer.     Trial  by  the  Court,  and  judg- 
HAwomTH    ment  for  the  plaintiffs. 

TsB  Btats.  Without  inquiring  any  farther,  it  appears  to  us  the  sec- 
ond paragraph  was  not  a  good  defense,  because  it  did  not 
show  who  made  the  false  representations  set  up.  It  is  not 
alleged  that  they  were  made  by  any  person  in  a  position  to 
speak  for  the  plaintiffs,  nor  that  the  defendant  was  there- 
by induced  to  execute  said  note.  If  he  voluntarily  execu- 
ted the  note,  he  would  thereby  waive  the  condition  and 
become  absolutely  bound,  imless  the  note  and  subscription 
are  to  be  viewed  as  parts  of  but  one  contract.  This,  we 
think,  could  not  be  the  correct  view  of  the  case  at  bar. 
The  date  of  the  subscription  is  not  given,  but  enough  is 
stated  to  show  that  it  was  before  the  execution  of  the  note. 
The  execution  of  the  note  may,  therefore,  be  regarded  as  a 
waiver  of  the  condition,  for  it  is  a  promise  to  pay  abso- 
lutely, and  not  upon  a  contingency,  and  being  made  some- 
time after  the  subscription,  it  cannot,  in  the  form  it  is 
pleaded,  be  regarded  as  a  part  thereof.  MiUer  v.  WkUCj  7 
Black£  491. 

Per  Curiam, — The  judgment  is  affirmed  with  3  per  cent, 
damages  and  costs. 

J.  N.  EvanSj  for  the  appellant, 

W.  Maeky  K  a  BUI,  D.  McDonald  and  A.  O.  Porter, 
for  the  appellees. 


■  •»•  » 


Haworth  v.  The  State. 

Saturday,  APPEAL  from  the  Howard  Ck>urt  of  Common  Pleas. 

une  s.  p^  Curiam* — This  was  a  prosecution  for  retailing  spir- 

ituous liquors,  under  the  statute  of  1853.  Motion  to  quash 
the  information  overruled,  and  verdict  and  judgment 
against  the  defendant. 
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For  reasons  given  in  the  case  of  Meshmeier  v.  3%e  SkUe^   ^^7  ^«™> 
11  Ind.  R.  482,  the  judgment  is  reversed.  ^^^' 

The  judgment  is  reversed  with  costs.    Cause  remanded,     Mobbss 
&C.  Tmi  Stats. 

H.  A.  Brouse  and  J2.  Vailey  for  the  appellant. 

X  E.  McDonald^  Attorney  General,  and  A.  L.  JRoache^ 
for  the  state. 


MosHER  V.  The  State. 

Whether  an  mstnunent  is  foiged  or  not,  la  a  questioii  for  the  jury;  and  no 

proof  of  its  foigerj  is  neoessaiy  before  it  is  offered  as  eyidence. 
It  seems  that  the  identity  of  papers  taken  npon  the  bodj  of  a  prisoner  majr  be 

anffideqtly  prored,  without  identtfnng  any  particular  paper,  by  the  oflloen 

taking  and  haying  them  in  change. 
The  Supreme  Court  cannot  determine  whether  such  papers  were  proper  eri- 

denoe,  or  whether  the  admission  of  them  as  eyidence  injured  the  defendant, 

unless  the  papers  are  before  the  Court. 

APPEAL  from  the  Vanderburg'h  Circuit  Court.  Saturday, 

Hanna,  J^ — This  was  an  indictment  for  forgery,  and  for 
uttering  a  forged  instrument,  &c. 

Plea  of  not  guilty,  trial,  and  conviction. 
Two  points  are  presented — 

1.  That  the  Court  erred  in  the  admission  of  evidence. 

2.  That  a  new  trial  should  have  been  granted. 

The  instrument  alleged  to  have  been  forged,  &;c.,  was 
a  draft  purporting  to  have  been  drawn  in  LauUvUlej  Ken* 
tucky^  by  Thomas  EL  Hunt  Sf  Co.  on  A.  D.  Hunt  Sf  Co.^  in 
favor  of  H  W.  Masher  or  bearer. 

The  state  introduced  a  witness,  who  testified  that  he 
was  ^^  acquainted  with  the  signature  of  Thomas  H  Hunt 
4*  Ci>.,  having  received  a  number  of  letters  from  them. 
The  signature  to  this  draft  I  should  think  was  not  genu- 
ine. I  think  it  is  forged."  After  hearing  this  evidence, 
and  over  the  objection  of  the  defendant,  who  insisted  that 
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May  Term,   the  forgery  was  not  proved,  and  asked  permission  to  cross- 
lobO.       examine  the  witness  to  show  be  had  no  sufficient  founda- 


M08HX&     tion  for  his  jadgment,  the  Court  permitted  the  prosecutor 
The  Statb.  to  introduce  the  draft  as  testimony. 

As  to  the  last  part  of  the  objection,  that  is,  arising  out 
of  the  refusal  to  permit  the  cross-examination  at  that  time, 
we  do  not  think  there  is  much  force  in  it,  under  the  cir- 
cumstances, for  the  witness  immediately  proceeded  to 
state  at  some  length  his  means  of  knowledge  in  reference 
to  the  falsity  of  the  signature;  but  stated  that  he  was  not 
acquainted  with  the  members  of  the  firm,  and  derived  his 
information  from  letters  received,  &c.  Whether  the  in- 
strument was  forged  or  not,  was  a  question  of  fact  for  the 
jury,  and,  therefore,  no  preliminary  proof  of  its  forgery  was 
necessary  before  it  was  offered  as  evidence.  No  objection 
appears  to  have  been  offered  to  the  witness  giving  an  opin- 
ion as  to  the  genuineness  of  the  instrument.  Whether  he 
had  shown  a  sufficient  knowledge  to  authorize  him  to  give 
such  an  opinion,  is  a  question,  therefore,  not  before  us.  It 
does  not  arise  on  the  motion  for  a  new  trial,  because  the 
evidence  is  not  all  in  the  record. 

The  state  proved  by  the  sheriff,  that  at  the  time  of  the 
arrest  of  the  defendant,  the  '^  draft  and  some  letters,  and  a 
mass  of  miscellaneous  papers,  were  found  upon  his  per- 
son." The  witness  was  not  able  to  identify  any  of  the 
mass  of  papers,  but  thought  they  were  the  same — ^"  those 
left  on  the  table  at  the  last  term  were  the  papers  found  on 
his  person." 

The  clerk,  in  speaking  of  the  same  papers,  testified  that 
he  ^ix}6k  them  from  the  table  at  the  last  term  of  the  Court, 
and  they  have  been  in  my  possession  ever  since."  They 
were  then  admitted  in  evidence.  The  defendant  objected, 
because  they  were  not  sufficiently  proven  to  have  been  in 
possession  of  the  defendant,  nor  were  they  legal  testimony 
in  the  case. 

Was  the  ruling  right,  and  if  not,  what  was  the  effect? 
The  record  does  not  show  but  that  the  ruling  was  right  as 
to  the  question  of  identity.  Whether  they  were  proper 
evidence,  we  cannot  determine,  as  they  are  not  before  ns. 
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For  the  same  reason,  we  cannot  say  that  they  injuriously    May  Tenn, 
affected  the  defendant.  l^^^- 


The  last  point  is,  that  a  new  trial  should  have  been       Clem 
granted.     Upon  this,  it  is  insisted  that  there  is  no  evi-     Durham. 
dence  that  a  forgery  had  been  committed  in  Vanderburgh 
county,  nor  was  it  a  sufficient  uttering,  &c. 

As  to  the  first  point,  there  was  no  direct  evidence;  as 
to  the  second,  Earle  testified  that  the  defendant  offered  a 
draft  of  the  same  amount  and  same  parties,  and  of  the 
same  general  appearance,  at  the  counter  of  the  Crescent 
OUy  Banky  and  asked  witness  if  he  would  give  the  defend- 
ant  the  money  on  it,  and  was  answered  that  he  would  if 
defendant  would  get  some  one  to  indorse  for  him.  The 
name  of  Judge  Foster  was  mentioned.  The  date  or  num- 
ber of  the  draft  not  recollected.  Witness  could  not  state 
that  this  was  the  same. 

Foster  testified  that  defendant  called  on  him  and  pre- 
sented a  check,  and  asked  him  to  indorse  it.  Witness 
told  defendant  that  he  had  no  evidence  that  the  signature 
was  genuine — ^had  doubts  at  the  time.  Defendant  said  he 
wanted  the  indorsement,  so  as  to  get  the  cash  on  it. 

We  think  the  evidence  tends  so  strongly  to  sustain  the 
verdict,  a3  to  prevent  ns,  under  repeated  decisions,  from 
interfering  with  that  finding.    1  Bish.  Cr.  Law,  §  185. 

Per  Curiafh* — The  judgment  is  affirmed  with  costs. 

X  X  Chandler  and  X  B.  Hpnes,  for  the  appellant. 

X.  M.  Shanklin  and  X.  E.  McDoncUd^  Attorney  General, 
for  the  state. 


Clem  v,  Durham  and  Others. 

Bj  4^  15  and  16,  B.  8. 1843,  p.  666,  if  issues  of  fact  were  eToWed  in  a  pro- 
ceeding in  chancery  in  the  Probate  Court,  either  party  could  demand  a  trial 
of  ihem  by  jury  as  a  matter  of  right,  and  the  Court  was  bound  by  the  rer- 
dict  unless  it  was  set  aside.  The  language  of  the  statute,  though  in  form 
merely  permissiye,  is  in  fact  peremptory. 
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Mfty  Term,    Where  upon  the  retam  of  the  yerdict  in  sveh  cMe,  a  motion  wm  made  to  Mt 


1860. 


Clui 

T. 
DUBHAX. 


i.  aside  and  grant  a  new  trial,  the  eyidenoe  adduced  npon  the  trial  not  being 
before  the  judge,  the  motion  was  held  to  haye  been  properlj  oTermled. 
If  in  framing  aa  issue  of  fact  for  trial  bj  jury,  in  a  chanceiy  proceeding,  the 
plaintiff  reply  to  the  answer,  he  admits  it  to  be  good,  and  confines  the  in- 
quiry to  the  truth  of  the  matters  at  issue.  Such  pleadings  are  conducted 
subject  to  the  same  rules  as  other  chancery  pleadings. 


Saturdtuf, 
June  2. 


ERROR  to  the  Vigo  Probate  Coiurt. 

WoRDEN,  J. — Petition,  or  bill  in  chancery,  for  a  parti- 
tion amongst  his  heirs,  of  the  real  estate  of  George  Clem^ 
deceased.  The  bill  was  filed  by  George  Durham^  and  his 
wife  Melinda  ^(formerly  MeUnda  Clem)^  against  the  other 
heirs  of  the  deceased,  and  Mary  Clem,  his  widow*  Dower 
was  assigned  to  the  widow,  and  partition  decreed.  John 
Clentj  one  of  the  defendants,  prosecutes  his  writ  of  error. 
The  proceedings  were  concluded  whilst  the  old  Probate 
Court  was  in  existence,  and  the  record  was  filed  in  this 
Court  in  1852.  There  are  alleged  errors  and  irregulari- 
ties in  the  proceedings,  in  permitting  the  complainants  to 
amend  their  bill  after  having  taken  a  decree  by  default  as 
against  the  adult  defendants,  the  infant  defendants  having 
answered  by  their  guardian  ad  lUemy  and  after  commis* 
sioners  had  been  appointed  to  make  partition,  who  had 
made  their  report  to  the  Court,  which  report  had  been  ac- 
cepted by  the  Court;  and  in  then  permitting  any  question 
to  be  raised  as  to  advancements.  We  deem  it  entirely 
unnecessary,  however,  to  pass  upon  any  of  these  ques- 
tions, as  there  is  another  involved  which  is  decisive  of  the 
whole  case.  The  bill,  as  amended  and  finally  acted  upon, 
charges  that  the  plaintiff  in  error  had  been  advanced  by 
his  father,  in  his  lifetime,  more  than  his  share  in  the  estate 
of  the  deceased,  by  the  conveyance  to  him  of  certain  real 
estate.  Johtij  in  his  answer,  denied  that  the  land  men- 
tioned was  given  him  by  way  of  advancement,  but  alleges 
that  he  paid  the  full  value  therefor. 

The  question  of  advancement  was  referred  to  a  master, 
who  reported  adversely  to  the  plaintiff  in  error,  but  as  no 
action  was  had  upon  the  report,  and  as  the  decree  which 
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was  finally  passed  was  not  based  upon  it,  it  need  not  be    M*y  Term, 
here  further  noticed.  ^^^* 

The  issue  thus  made  by  the  allegations  in  the  bill  of  an  ^^^^^ 
advancement  to  the  plaintiff  in  error,  and  his  denial  there-  Dubhax. 
of  in  the  answer,  was  submitted  to  a  jury  for  trial,  and  a 
verdict  returned  thereupon  for  the  defendant,  John.  As  the 
record  is  somewhat  confused  in  respect  to  the  question 
submitted  to  the  jury,  we  here  set  out  the  order  of  the 
Ck)urt  by  which  the  question  was  ordered  to  be  submitted 
to  a  jury.  The  record  recites  that  "the  complainants  now 
here  move  the  Court  that  an  issue  at  law  be  awarded  to 
try  the  question  of  advancement  set  up  in  complainant's 
bill,  and  denied  in  the  answer  of  John  Clem^  which  issue 
is  ord^d  accordingly.  ♦  ♦  •  And  thereupon  the  said 
complainants  allege  that  the  said  John  Clem  was  advanced 
in  manner  and  form  as  set  forth  in  said  complainants'  bill, 
to  the  amount  of  3,000  dollars,  by,  and  in  the  lifetime  of, 
the  said  George  Clem^  senior — ^which  advancement  and 
the  amount  thereof  the  said  defendant,  John  Clem^  denies; 
and  thereupon  it  is  ordered  that  the  sheriff  of  our  said 
county  bring  into  Court,  at  the  next  term  thereof,  twelve 
good  and  lawful  men  of  our  said  county  to  try  the  issue 
aforesaid,"  &c. 

The  record  shows  that  the  complainants  afterwards  filed 
a  statement  in  writing  of  the  alleged  advancement,  or,  in 
the  language  of  the  record,  "their  issue  or  allegations  for 
an  issue  in  law."  To  this  the  plaintiff  in  error  filed  an 
answer  setting  up  that  the  lands  mentioned  were  conveyed 
to  him  by  the  deceased  in  consideration  of  300  dollars,  and 
of  natural  love  and  affection;  and  that  after  the  death  of 
the  deceased,  he  fully  accounted  with  his  administrators 
for  the  full  value'  of  the  lands  thus  conveyed  to  him,  and 
paid  them  the  residue  of  the  full  value  thereof,  a  part 
thereof  having  been  paid  to  the  deceased  in  his  lifetime, 
and  that  the  administrators  distributed  the  money  so  paid 
them  by  the  said  John  among  the  heirs  of  said  deceased, 
the  present  parties  to  this  suit,  who  received  the  same  with 
a  knowledge  of  all  the  facts.     The  complainants  replied 
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May  Term,    by  way  of  denial,  and  "  put  themselves  upon  the  country," 

^^^'      and  the  respondents  did  "  the  like." 

Clem  After  the  verdict  was  returned,  the  complainants  moved 

DuBHAx.  to  set  it  aside  and  grant  a  new  trial  of  the  issue,  but  the 
Court  overruled  their  motion.  It  appears  that  when  the 
issue  was  tried  by  the  jury,  the  Hon.  A*  Wilkins  was  judge 
of  the  Court,  and  that  he  had  gone  out  of  office  when  the 
motion  for  a  new  trial  was  made.  The  complainants 
moved  for  a  <^rule"  against  Judge  Wilkins  that  he  furnish 
the  Court  now  here  his  notes  of  the  proceedings  and  evi- 
dence had  before  him  on  the  trial,  which  was  granted. 
The  rule  being  served  on  Judge  WiUcins^  he  returned  that 
he  had  no  minutes  of  the  evidence  and  proceedings  had 
before  him  on  said  trial,  and  had  not  sufficient  recollection 
of  the  evidence  to  set  the  same  out  with  certainty. 

A  bill  of  exceptions  filed  in  the  cause,  shows  that  certain 
documents  and  depositions  were  read  to  the  jury  on  the 
trial  of  the  issue;  but  on  the  motion  for  a  new  trial,  it  did 
not  appear  "what  facts  were  proved  by  parol,  or  otherwise, 
at  tiie  trial;  nor  had  the  present  judge  of  this  Court  any 
knowledge  of  the  evidence  that  was  heard  and  understood 
before  the  jury,  other  than  the  record  shows." 

After  the  motion  for  a  new  trial  was  overruled,  the 
cause  was  set  down  for  a  hearing,  and  the  Court  found, 
amongst  other  things,  that  said  John  Clem  was  advanced 
by  the  deceased  in  his  lifetime,  &c,  and  a  decree  was  en- 
tered dividing  the  lands  of  the  deceased  amongst  his  other 
heirs,  excepting  John^  who  received  nothing  as  heir  to  his 
father,  but  he  received  a  portion  as  heir  to  a  brother  and 
sister,  who  died  since  the  decease  of  his  father. 

This  cause  has  once  before  been  decided  by  this  Court, 
but  a  rehearing  was  granted.  In  the  former  opinion  of 
the  Court,  the  following  passage  occurs: 

'•  The  Probate  Court  having  submitted  the  question  of 
advancement  to  a  jury,  and  overruled  the  motion  to  set 
the  verdict  aside,  had  no  power  to  pass  upon  the  question 
of  advancement.  If  that  Court  did  not  approve  the  vei^ 
diet,  it  should  have  sustained  the  motion  for  a  new  trial. 
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Overruling  that  motion  was  an  approval  of  the  verdict;    May  Term, 
and  the  Court  could  not  afterwards  controvert  the  fact       ^^^' 
found  by  that  verdict"  (1).  Ciem 

The  question  is  discussed  in  the  briefs  of  counsel,  whe-  Dubhax. 
ther  this  is  a  proceeding  at  law  or  in  chancery;  for  if  it  be 
a  proceeding  at  law,  the  verdict  is  conclusive*  The  law 
in  force  when  these  proceedings  were  had,  provided  that 
lands  might  be  divided  '<by  writ  of  partition  at  common 
law,  or  by  proceedings  in  chancery,  or  in  the  manner  pro* 
vided  for  in  this  article."     E.  S.  1843,  p.  811. 

Proceedings  by  petition  under  the  statute,  and  by  bill  in 
chancery,  were  so  similar,  that  it  may  not  always  have 
been  easy  to  determine  their  character  in  this  respect;  but 
we  are  inclined  to  regard  this  as  being  a  chancery  proceed* 
ing,  as  distinguished  from  a  proceeding  at  l(iw.  This  be* 
ing  the  case,  the  question  again  arises  whether  the  Court 
could  decree  against  the  verdict  of  the  jury  without  hav- 
ing jfirst  set  it  aside.  The  counsel  for  the  defendants  in 
error,  in  his  brief  filed  on  the  rehearing,  says :  "  The  opin- 
ion assumes  the  position  that  the  verdict  of  the  jury,  un- 
less set  aside,  was  conclusive.  I  take  issue  with  this  pro- 
position, as  a  question  of  chancery  practice.  I  understand 
the  rule  to  be  well  settled,  that  the  verdict  upon  an  issue 
out  of  chancery  is  not  conclusive,  nor  need  it  be  set  aside. 
But  the  Court  may  proceed  to  render  a  decree  upon  the 
merits,  notwithstanding  a  verdict  to  the  contrary." 

There  are  authorities,  undoubtedly,  to  the  effect  that  the 
chancellor  is  at  liberty,  if  he  pleases,  to  treat  the  verdict  as 
a  mere  nullity,  and  to  decide  against  it,  or  to  send  it  back 
to  another  jury.  3  Greenl.  Ev.  §  261,  and  authorities  there 
cited.  Whether  this  could  be  done  in  a  cause  where  the 
chancellor  was  not  apprised  what  evidence  was  introduced 
upon  the  trial  of  the  issue,  and  therefore  could  not  deter- 
mine whether  the  verdict  was  in  accordance  with,  or  con- 
trary to  the  evidence  thus  introduced,  is,  perhaps,  not  en- 
tirely clear  from  the  authorities.  Such  a  course  is  certainly 
not  countenanced  by  the  remarks  of  the  Lord  Chancellor 
in  Bootle  v.  Blundell^  19  Ves.  500*  It  was  there  said  that 
''upon  an  issue  directed,  this  Court  reserves  to  itself  the 
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May  Tenn,   review  of  all  that  passes  at  law;  and  one  principle  on 

^^^*      which  the  motion  for  a  new  trial  is  made  here,  and  not  to 

Clbm       the  Court  of  law,  is,  that  this  Court  regards  the  judge's 

DuBHAx.    report  with  a  view  to  determine  whether  the  information 

collected  before  the  jury,  together  with  that  which  appears 

upon  the  record  in  this  Court,  is  sufficient  to  enable  it  to 

proceed  satisfactorily,"  &c. 

But  we  need  not  determine  what  was  the  correct  chan- 
cery practice  in  this  respect,  as  the  question  under  consid- 
eration was  governed  by  statute.  The  following  provi- 
sions are  found  in  the  act  organizing  the  Probate  Court. 
R.  S.  1843,  p.  666: 

'<  Sec.  15.  Whenever,  in  any  suit  or  proceeding  pending 
in  a  Probate  Court  in  which  the  parties  shall  make  an 
issue  or  issues  of  fact,  or  in  which,  according  to  the  usages 
and  practice  of  Courts  of  chancery,  it  may  be  proper  that 
an  issue  or  issues  of  fact,  or  a  comprehensive  note  and 
entry  thereof,  be  made,  such  Probate  Court  shall  be  author- 
ized to  order  such  issue  or  entry,  when  so  made,  to  be  dock- 
eted for  trial  at  the  term  of  the  Court  next  after  the  dock- 
eting thereof,  unless  the  parties  can  sooner  be  ready  for 
the  trial  thereof. 

^  Sec.  16.  Whenever  any  issue  is  pending  proper  to  be 
tried  by  a  jury,  a  venire  for  a  jury  shall  issue  by  order  of 
the  Court,  or  may  be  issued  by  the  clerk  at  the  request  of 
either  party  having  the  right  to  have  the  same  tried  by  a 
jury." 

The  question  arises  whether  under  these  provisions  the 
parties  could  claim  a  trial  of  the  issue  by  a  jury,  as  a  mat- 
ter of  right,  or  whether  it  was  discretionary  with  the  Court. 
If  it  could  be  claimed  as  a  matter  of  right,  it  follows  that 
the  Court  was  bound  by  the  verdict  unless  it  was  set  aside. 
"  It  is  obvious,"  says  Mr.  Greenleaf  (3  Greenl.  Ev.  §  262), 
^Hhat  this  power  in  the  chancellor  to  disregard  the  finding 
of  the  jury  cannot  exist  in  any  of  the  United  States  where 
the  trial  of  facts,  in  cases  in  equity,  is  secured  to  the  par- 
ties by  constitutional  or  statute  law,  as  a  matter  of  right. 
The  law;  in  granting  such  right,  where  it  is  seasonably 
asserted  by  a  party,  takes  away  from  the  chancellor  the 
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authority  to  deteiminp  any  question^  of  fact  material  to 
the  decision,  and  refeis  it  exclusively  to  the  jury;  the  judge 
retaining  only  the  power  to  apply  the  law  of  equity  to  the 
facts  found  by  the  jury,  in  the  same  manner  and  to  the 
same  extent  as  at  common  law.  It  is  only  where  no  such 
right  of  the  party  is  recognized  by  law,  and  where  the  re- 
sort  to  a  jury  is  left  to  the  discretion  of  the  judge,  in  aid 
of  his  own  judgment,  that  he  is  at  liberty  to  disregard  the 
finding  of  the  jury,  or  to  determine  the  facts  for  himself." 

Here  was  an  issue  of  fact  on  a  question  of  advance- 
ment, eminently  proper  to  be  left  to  the  determination  of 
a  jury.  Shaw  v.  Kenty  11  Ind.  R.  80.  It  was  a  case,  in 
the  language  of  the  statute  above  quoted,  ^^in  wl^ich,  ac- 
cording to  the  usages  and  practice  of  Courts  of  chancery, 
it  may  be  proper  that  an  issue  or  issues  of  fact,  or  a  com- 
prehensive note  and  entry  thereof  be  made." 

In  reference  to  the  question  whether  the  parties  could 
claim  a  trial  of  the  issue  by  a  jury,  as  a  matter  of  right,  the 
266th  section  of  the  work  on  evidence  above  cited,  may  be 
quoted.  The  author  says  (having  previously  noticed  some 
constitutional  and  statutory  provisions  respecting  a  trial 
by  jury) :  ^'  In  view  of  these  express  declarations  respect- 
ing the  great  value  of  the  trial  by  jury,  and  of  the  sacred- 
ness  of  the  right,  and  the  care  taken  for  its  preservation, 
no  one  will  deny  that  it  isiii  mode  of  trial  highly  favored, 
and  intimately  connected  with  the  general  welfare.  And, 
therefore,  it  may  deserve  to  be  considered  whether,  in  those 
states  where  Courts  of  equity  are  'authorized  and  empow- 
ered,' or  *  permitted,'  to  direct  issues  to  the  jury  for  the 
trial  of  material  facts,  it  be  not  their  duty  to  do  so,  and 
whether  the  parties  may  not  demand  it  of  right;  unless, 
perhaps,  in  those  cases  where  the  statute  expressly  leaves 
it  in  the  discretion  of  the  Court;  it  being  the  well  known 
rule  of  law,  that  words  of  permission  in  a  statute,  if  tend- 
ing to  promote  the  public  benefit,  or  involving  the  rights 
of  third  persons,  are  always  held  to  be  compulsory.  Such 
permission  and  authority  to  direct  a  trial  by  jury,  'if  there 
be  an  issue  as  to  matter  of  fact,  which  shall  render  the  in- 
tervention of  a  jury  necessary,'  is  found  in  the  statute  of 
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May  Term,  Arkansas^  and  ib  copied  in  nearly  the  same  words  in  that 
^°"^^'  of  Wisconsin.  In  Alabama^  the  Courts,  sitting  in  chan- 
Clbm  eery,  *inay  direct  an  issue  of  fact  to  be  tried  whenever 
DcDHAM.  they  judge  it  necessary.'  In  Virginia^  'any  Court  wherein 
a  chancery  case  is  pending,  may  direct  an  issue  to  be  tried 
in  such  Court,  or  in  any  circuit,  county,  or  corporation 
Court.'  The  precise  construction  of  these  provisions,  and 
whether  they  would  justify  the  Court  in  refusing  to  grant 
a  trial  of  material  facts  by  jury,  when  claimed  by  the  par- 
ties, yet  remains  to  be  settled*  Probably  few  judges,  at 
the  present  day,  in  any  state  where  the  law  is  not  perfectly 
clear  against  it,  would  venture  to  deny  such  an  application 
in  a  case  proper  for  a  jury,  nor  to  disregard  the  verdict  if 
fairly  rendered  upon  a  legal  trial.  And  in  proportion  to 
the  duty  in  directing  an  issue  to  the  jury,  is  the  obligation 
on  the  judge  to  be  governed  by  their  verdict." 

It  is  clear  to  our  minds  that  the  statutory  provisions 
above  quoted,  authorizing  the  Probate  Court  "to  order 
such  issues  or  entry  when  so  made,  to  be  docketed  for 
trial"  by  jury,  are  imperative  on  the  Court,  and  confer 
upon  the  parties  the  right  to  such  jury  trial. 

Authorities  illustrating  this  point  are  abundant,  and  a 
few  may  be  cited. 

In  Sedgwick  on  Statutory  and  Constitutional  Law,  p. 
438,  it  is  said  that  "this  subject  has  been  recently  much 
considered  in  England^  on  the  true  construction  of  the  act 
called  the  County  Courts  Extension  Act,  which  declares 
that  in  certain  cases  ^a  judge  at  chambers  may^  by  rule  or 
order,  direct  that  the  plaintiff  shall  recover  his  costs.'  The 
word  may  was  here  held  not  to  be  discretionary,  but  to 
mean  shaU^  and  the  Court  said  that  when  a  statute  con- 
fers an  authority  to  do  a  judicial  act  in  a  certain  case,  it 
is  imperative  on  those  so  authorized  to  exercise  the  au- 
thority, when  the  case  arises  and  its  exercise  is  duly  ap- 
plied for  by  a  party  interested  and  having  a  right  to  make 
the  application ;  that  the  word  may  is  not  used  to  give  a 
discretion,  but  to  confer  a  power  upon  the  Court  and 
judges;  and  the  exercise  of  such  power  depends  not  upon 
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the  discretion  of  the  Court  or  judge,  but  upon  the  proof   May  Term, 
of  the  particular  case  out  of  which  their  power  arises."        A^^* 

In  The  Mayor,  SpCj  of  New  York  v.  Furze,  3  Hill,  612,  Cwm 
the  Court  say:  "The  inference  to  be  deduced  from  the  Dubham. 
various  cases  on  this  subject,  seems  to  be  that  where  a 
public  body  or  officer  has  been  clothed  by  statute  with 
power  to  do  an  act  which. concerns  the  public  interests,  or 
the  rights  of  third  persons,  the  exercise  of  the  power  may 
be  insisted  on  as  a  duty,  though  the  phraseology  of  the 
statute  be  permissive  merely,  and  not  peremptory." 

So  in  Witter  v.  Taylor,  7  Ind.  R.  110,  it  was  held  that  a 
statute,  providing  that  for  certain  causes  the  Court  may 
change  the  venue  of  a  cause,  was  imperative,  and  gave  a 
party  a  right  to  such  change,  upon  bringing  himself  within 
the  requirements  of  the  statute. 

If  the  question  were  otherwise  doubtful,  it  is  rendered 
entirely  dear  by  the  consideration  of  the  fact  that  the  sec- 
tions quoted  providing  for  trials  in  the  Probate  Court,  are 
the  only  ones  providyig  for  a  trial  in  that  Court  by  a  jury 
either  in  chancery  or  common-law  causes.  The  language 
employed  has  equal  application  to  the  trial  of  common- 
law  and  chancery  causes.  If  the  statute  is  not  obligatory 
upon  the  Court,  in  reference  to  chancery  causes,  then  it  is 
not  in  reference  to  common-law  causes.  If,  by  the  terms 
of  the  statute,  the  parties  cannot  claim,  as  a  matter  of 
right,  a  jury  trial  in  the  one  case,  they  cannot  in  the  other. 
So. far  as  the  point  under  consideration  is  concerned,  the 
legislature  placed  the  trial  of  common-law  and  chancery 
causes  in  the  Probate  Court  upon  the  same  ground,  and  it 
is  not  to  be  supposed  that  they  intended,  in  view  of  the 
constitutional  right  of  trial  by  jury  in  common-law  causes, 
to  leave  it  discretionary  with  the  Court  to  grant  or  refuse 
a  jury  trial  in  such  cases. 

From  these  considerations,  we  think  it  clear  that  the 
parties  were  entitled,  as  a  matter  of  right,  to  have  the 
issue  tried  by  a  jury,  and  that  the  Court  had  no  right  to 
disregard  the  verdict  unless  it  was  set  aside. 

The  Court  below  committed  no  error  in  overruling  the 
motion  for  a  new  trial,  as  the  evidence  adduced  upon  the 
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Mftj  Term,  trial  was  not  before  the  judge  deciding  the  motion,  and 
^^^'  he,  of  course,  had  not  the  means  of  knowing  whether  or 
Cum  not  the  verdict  was  sustained  by  the  evidence.  The  pre- 
DuBHAM.     sumption  is  in  favor  of  the  verdict. 

But  the  counsel  for  the  defendant  in  error  says  that 
^Hhe  verdict  was  rightly  disregarded,  if  for  no  other  rea- 
son, because  of  the  form  of  the  issue.  Instead  of  deny* 
ing  the  advancement,  which  would  have  presented  a  plain 
issue,  the  defendant,  to  obtain  an  advantage  before  the 
jury,  undertakes  to  admit  the  advancement,  and  to  avoid 
it  by  alleging  that  he  had  repaid  the  money  to  the  admin* 
istrators." 

This  brings  us  back  to  the  point  in  reference  to  which 
we  observed  that  there  was  some  confusion  in  the  record. 
By  the  pleadings  in  the  cause,  the  advancement  was  prop- 
erly alleged  on  the  one  side  and  denied  on  the  other.  The 
entry  upon  the  record,  of  the  question  to  be  tried,  which 
seems  to  be  a  sufficient  *^ comprehensive  note"  within  the 
meaning  of  the  statute,  sufficiently  alleges  the  advance- 
ment on  the  one  side,  and  denies  it  on  the  other,  and  the 
Court  award  a  venire  for  a  jury  to  try  the  question.  This, 
it  would  seem,  presented  the  question  to  be  tried,  and 
upon  which  the  jury  passed.  But  supposing  the  papers 
afterwards  filed  by  the  parties  evolved  the  question  to  be 
tried,  and  which  was  tried,  we  do  not  see  how  the  case  is 
in  the  least  changed.  These  papers,  if  regarded  as  a  part 
of  the  record,  and  as  presenting  the  issue  to  be  tried,  must 
be  considered  as  any  other  chancery  pleadings.  If  the 
complainants  were  dissatisfied  with  the  answer  of  JbAn, 
setting  up  the  accounting  with,  and  payment  to  the  ad- 
ministrators of  the  deceased,  of  the  value  of  the  land,  and 
the  distribution  of  the  money  amongst  the  parties  to  the 
suit,  they  should  have  excepted  to  it,  and  thereby,  or  in 
some  other  way,  tested  its  sufficiency.  But  they  filed  their 
replication  denying  the  matter  set  up.  In  the  language  of 
this  Court,  in  the  case  of  Sampson  v.  Hendricks^  8  Black£ 
288,  ^Hhe  effect  of  the  replication  was  to  admit  the  plea  to 
be  good,  and  to  confine  the  inquiry  to  the  truth  of  the 
matters  at  issue." 
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We  think  the  decree  should  be  reversed,  and  the  pro-    May  Tonn, 
ceedings  subsequent  to  the  return  of  the  jury  set  aside,       ^^j^j^* 
and  that  the  land  should  be  divided  between  the  parties       Clwi 
according  to  their  respective  shares,  allowing  John  Clem     Ditkham. 
his  share  as  heir  to  his  father,  without  any  deduction  for 
any  supposed  advancement  to  him  by  his  father. 

Per  Curiam* — The  decree  is  reversed  at  the  costs  of  the 
adult  heirs  of  Oeorge  Clemy  deceased,  parties  hereto,  other 
than  the  said  J&An,  and  the  cause  remanded  to  the  Court 
of  Common  Pleas  of  Vigo  county,  with  instructions  to 
proceed  in  accordance  with  this  opinion. 

J.  P.  Usher^  for  the  appellant. 

£L  B*  OookinSy  for  the  appellees. 

(1^  Thk  decision  ww  rendered  at  the  November  term,  1857.  The  opinion 
and  judgment  of  the  Court  were  as  follows: 

Stuabt,  J. — ^Petition  for  partition.  The  petition  was  filed  bj  Deutiel  Dwr- 
kam  and  MeUnda,  his  wife  (formerly  MeUnda  Clem),  against  the  other  heiis  of 
George  Clem,  deceased,  rad  Mary  Clem,  his  widow.  The  dower  was  assigned, 
and  partition  decreed  in  accordance  with  the  prayer  of  the  petition. 

J([^  Clem,  one  of  the  defendants,  prosecntes  error. 

The  point  of  controTcrsy  is  the  question  of  adrancement  to  John  Clem, 
The  record  presents  a  sample  of  the  imperfect  character  and  irregularity  of 
Judicial  proceedings  under  the  old  probate  system. 

It  appears  that  upon  the  filing  of  the  petition,  process  was  issued  and  serred 
on  the  defendants.  On  the  calling  of  the  cause,  they  were  all,  except  Johm 
Clem,  defiiulted.  The  minors  answered,  however,  by  guardian  ad  Utem,  in  the 
usual  form.  The  Court  thereupon  find  that  the  said  Mary  Clem,  widow,  b 
entitled  to  dower  in  the  lands  (describing  them),  and  decree  accordingly.  It 
is  further  found  by  the  Court  that  each  of  the  heirs  of  George  Clem,  deceased, 
ten  in  number,  is  entitled  to  one-tenth  part  of  the  real  estate  described.  In 
this  finding  by  the  Court,  John  Clem  Ib  named  second  in  the  order  designating 
the  heirs,  and  is  a^jndged  to  be  entitled  to  one-tenth  part  of  the  realty.  By  a 
further  order  of  the  Court,  three  commissioners  are  named  to  make  the  assign- 
ment of  dower  and  partition,  according  to  their  respectire  rights,  and  that  they 
report,  &c. 

At  a  subsequent  day,  the  commiMioners  appointed  as  above  made  their  re- 
port assigning  the  widow's  dower  by  metes  and  bounds,  and  the  sereral  shares 
of  the  parties  in  like  manner.  The  report  appears  regular  and  in  due  form, 
and,  as  the  record  shows,  was  accepted  by  the  Court. 

All  this  i^>pears  to  have  been  done  at  the  AprU  term,  A.  D.  1847.  Up  t» 
this  point,  there  is  no  difficulty.  But  here  the  oonihsion  in  the  proceedings 
<!Qmmences. 

The  guardian  ad  Utem  for  the  minors  came  into  Court  and  filed  an  affidavit, 
letting  out  that  since  his  former  answer,  he  had  discovered  that  John  Clem  bad 
been  advanced  in  the  lifetime  of  his  fitther  by  the  conveyance  of  a  tract  of 
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May  Term,    land,  the  oonrideration  expressed  in  the  deed  being  300  dolkn  and  natoiml 
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loTe  and  affection;  and  that  he  belieyed  the  land,  or  some  part  thereof,  was 
given  by  way  of  adyancement. 

The  question  of  adyancement  was  thereupon  referred  to  a  master,  and  the 
proceedings  continued  till  the  next  term,  for  the  report  of  the  master. 

At  the  next  term,  counsel  for  Durham  mored  the  Court  to  amend  the  entry 
of  the  last  term,  so  as  to  show  that  the  guardian  cui  litem  had  leave  to  file  an 
additional  and  amended  answer  for  the  minor  heirs.  And  without  any  notice 
to  the  defendants  of  such  motion  to  amend  the  record,  without  making  it  as  a 
mine  pro  tunc  entry,  and  without  any  consent  of  John  CUm,  the  record  is  so 
amended  and  the  answer  filed.  The  amended  answer  is  simply  an  amplificar 
tion  of  the  matter  contained  in  the  answer  of  the  guardian  ad  litem,  with  the 
additional  avennent  that  the  land  deeded  to  John  Clem  by  way  of  adyance- 
ment, was,  at  the  time,  of  the  yalne  of  800  dollars. 

The  interlocutory  decree  for  dower  and  partition  was  made  at  the  April 
term,  1847.  The  report  of  the  master  was  made,  and  the  record  amended  as 
aboye,  at  the  June  term  of  the  same  year.  That  report  confinns  the  answer, 
yiz.,  that  in  the  land  conveyed  to  him  by  his  father,  John  Clem  received  an  ad- 
yancement of  500  dollars,  being  the  difference  between  the  expressed  consid- 
eration and  the  actual  value  of  the  land. 

Upon  the  report  of  the  master  in  chancery  coming  in,  the  defendant,  John 
Gem,  by  counsel,  moved  to  set  aside  the  amended  answer  of  the  guardian  tad 
Utem,  for  causes  assigned  in  writing,  which  was  overruled  by  the  Court,  and 
the  ruling  excepted  to. 

At  the  January  teim,  1848,  John  Clem  moved  the  Court  that  judgment  be 
entered  then  {January,  1848),  as  for  the  April  tenn,  1847,  on  the  finding  of 
the  Court  upon  the  rights  of  the  parties  at  the  latter  term.  This  motion  was 
also  ovenmled  and  excepted  to. 

Thereupon  the  Court,  of  its  own  motion,  afiter  reciting  &e  judicial  history 
of  the  cause,  proceeds  thus :  "It  is,  therefore,  now  ordered  and  adjudged  that 
the  order  of  this  Court  made  at  the  AprU  term,  1847,  and  the  report  of  the 
oommissioners  made  at  that  term,  except  as  to  the  assignment  of  dower,  be 
and  the  same  is  hereby  set  aside :  and  the  parties  are  ordered  to  appear  before 
this  Court,  at  the  next  term,  with  such  evidence  as  may  be  advised." 

This  voluntary  action  of  the  Court,  in  reversing  its  own  decisions  of  a 
former  term,  is  also  made  part  of  the  record  by  bill  of  exceptions. 

It  is  needless  to  follow  the  action  of  the  Court  through  all  its  phases  in  rela- 
tion to  this  cause. 

It  appears  that  subsequently  an  issue  on  the  question  of  advancement  was 
made  up  and  submitted  to  a  jury,  and  that  the  verdict  was  in  favor  of  Jokn 
Clem,  giving  a  negative  to  the  advancement.  Upon  the  return  of  this  verdict, 
no  motion  for  a  new  trial  of  the  issue  was  interposed.  There  was  simply  aa 
order  of  continuance  till  the  next  term.  At  the  October  term,  1849,  certain 
depositions  were  ordered  to  be  published.  John  Clem,  protesting  agfunst  any 
further  evidence  on  the  question  of  advancement,  moved  the  Court  to  suppress 
all  the  depositions  subsequent  to  the  verdict,  which  was  also  oTermled  and 
excepted  to. 

At  the  July  tenn,  1851,  some  two  years  after  the  verdict  in  John  Clem'$ 
fitvor,  [the  plaintifls]  moved  the  Court  to  set  aside  the  verdict,  and  for  a  nev 
trial  on  the  issue  of  advancement,  which  the  Court  oveimled.    A  motion  was 
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then  made  by  tbe  same  parties,  and  nutained  by  the  Conrt,  for  a  rule  on    Hay  Term, 
the  former  probate  jndge  to  famish  his  notes  of  the  proceedings  and  evidence        I860, 
had  before  ium  on  the  former  trial. 
It  is  not  proposed  to  follow  the  mazes  of  this  record  any  Auther.    From  the 
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time  of  the  acoeptsnoe  of  the  commissioners'  report,  it  is  one  oontinned  series     Dubhax 
of  errors— excepted  to  at  every  step. 

Enough  has  already  been  seen  to  enable  the  Court  to  reach  a  dear,  definite 
and  equitable  result. 

We  regard  the  record  as  it  stands,  after  the  report  of  the  commissioners  in 
April,  1847,  and  the  approval  of  that  report  by  the  Probate  Court,  as  concla- 
sive  of  the  rights  of  the  parties.  Taking  the  whole  record  np  to  that  point  to> 
gether,  it  was  in  substance  a  decree  upon  the  merits.  The  proper  shares  of  the 
heirs  were  ascertained  by  the  finding  of  the  Court.  Commissioners  wero  duly 
appointed  to  set  off  these  shares  by  metes  and  bounds.  This  was  all  that  was 
necessary  to  complete  the  interlocutory  decree  already  passed.  It  was  deter- 
mined by  the  consideration  of  the  Court  in  chancery  form,  that  the  heirs  wero 
entitled  to  one-tenth  each  of  their  father's  estate.  This  done,  the  decree  was 
completed  by  the  return  of  the  commissionerB'  roport,  and  its  approval  by  tlie 
Probate  Court.  The  language  used  in  the  proceedings,  taken  in  its  grammati- 
cal connection,  and  with  reference  to  the  posture  of  the  question  before  the 
Court,  cannot  be  regarded  as  less  than  a  decree  of  affirmance  and  confirmation 
of  the  partition. 

If  we  had  any  doubt  as  to  the  sufficiency  of  the  language  used,  tiie  subse- 
quent motion,  in  January ,  1848,  comes  in  aid.  That  motion  should  have  been 
sustained,  and  the  proper  decree  entered  munc  pro  tunc.  On  the  hypothesis 
that  a  decree  pro  forma  had  not  already  been  entered,  John  Clem  was  clearly 
entitled  to  have  it  done;  and  it  was  error  to  overrule  his  motion  to  that 
effbct. 

The  equity  of  the  case  is  supported  very  strongly  by  the  jury,  on  the  isola- 
ted issue  of  advancement. 

But  wc  lay  no  stress  upon  that.  The  whole  proceedings,  subsequent  to  the 
approval  of  the  commissioners'  report,  are  wholly  irregular  and  void.  The 
proposition  that  Courts  cannot,  upon  their  own  motion,  or  at  the  instance  of 
parties,  change,  alter,  or  set  aside  at  one  term,  dieir  own  records  and  proceed- 
ings of  a  previous  term,  does  not  need  to  be  argued.  West  v.  Nooks,  6  Blackf. 
385. 

Had  the  subsequent  proceedings,  irregular  as  they  were,  led  to  any  satisfiui- 
tory  result,  there  might  have  been  some  inducement  to  regard  them  with  in- 
dnlgence.  But  it  is  idle  to  attempt  to  make  anything  out  of  proceedings 
which  lead  only  to  greater  conftision  at  every  step.  For  instance,  after  the 
verdict  of  the  jury  and  two  motions  for  a  new  trial  overruled,  the  Probate 
Court  then  takes  the  1»11,  answers,  pleadings,  depositions,  exhibits,  verdict  of 
the  jury,  and  affidavits  into  consideration,  and  in  the  fiice  of  that  verdict,  finds 
that  John  Clem  was  advanced  by  eighty  acres  of  land,  describing  it.  The 
Court  then  proceeds  to  divide,  in  fancy,  the  whole  estate  of  Clem,  deceased, 
into  880  parts,  and  to  divide  that  into  shares  among  the  other  nine  C^em  heirs, 
or  their  desoendents,  excluding  John  Clem,  and  actually  decreed  accordingly. 

Two  things  are  sufficient  to  vitiate  these  proceedings,  aside  from  anything 
else. 
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1.  The  Probate  Court  had  no  power,  at  a  sabeequent  torm»  to  set  aside 
their  own  proceedings  of  a  prior  term. 

2.  The  Probate  Court,  baring  submitted  the  question  of  adyanoement  to  a 
jury,  and  oyerruled  the  motion  to  set  that  rerdict  aside,  had  no  power  to  again 
pass  upon  the  question  of  adTancement.  If  that  Court  did  not  approTe  the 
rerdict,  it  should  hare  sustained  the  motion  for  a  new  trial.  Orerruling  that 
motion  was  an  approral  of  the  rerdict;  and  the  Court  could  not  afterwards 
controrert  the  fact  found  hy  that  rerdict. 

In  addition  to  all  this,  the  motion  for  a  new  trial  came  too  late,  imd  the  rer- 
dict of  the  jury  became  part  of  the  record,  beyond  the  reach  of  the  Court,  long 
before  tiie  motion  for  a  new  trial  was  made. 

Altogether,  it  is  a  record  which  wortiiily  commemorates  the  old  Probate 
Court,  now  happily  passed  away. 

In  such  a  case,  we  can  only  do  as  we  did  in  the  case  of  Boyd  r.  Z>ory,  8  Ihd. 
B.  370--go  back  through  tiiis  mass  of  error  and  irregularity,  to  some  safe 
starting  point.  In  the  case  dted,  we  went  back  to  the  report  of  the  commis- 
sioners  making  partition,  making  tiiat  the  basis  to  correct  the  errors  that  had 
interrened.  Here,  as  tiiere,  tiie  report  is  suffidentiy  certain,  because  it  can  be 
made  so  by  surrey. 

Per  Cuniam.^The  decree  is  rerersed,  and  this  cause  is  remanded  to  the  Com- 
mon Pleas  of  Vigo  county,  with  instructions  to  enter  a  decree  confirming  the 
report  of  the  commissioners,  made  in  April,  1847,  and  to  make  such  further 
orders  in  the  premises  as  may  be  necessary  to  perfect  the  partition;  and  tiiat 
the  adult  heirs  of  George  Clem,  deceased,  pay  the  costs,  &c. 


n  m%m  • 


RooKER  and  Another  v.  Wise,  Administrator. 


Where  the  record  does  not  properly  contain  tiie  eridenoe,  tiie  Supreme  Court 
cannot  determine  whether  there  was  a  rariance  between  the  note  sued  on 
and  that  produced  in  eridenoe. 

If  the  record  does  not  show  any  amendment  of  the  pleadings,  it  will  be  pre- 
sumed that  an  amendment  assigned  for  error  was  coirectiy  made. 

Where  the  record  contains  no  replication,  it  cannot  be  assigned  for  error  that 
tiie  Court  permitted  a  replication  to  be  filed  after  trial  and  judgment. 

Proceedings  to  try  the  question  of  suretyship  do  not  affect  the  proceedings  of 
the  plaintiff. 

The  judgment  rendered  against  a  surety  is  the  same  as  against  his  principal. 
If  a  surety  does*not  apply  for  aa  order  directing  the  sheriff  to  lery  upon  and 
exhaust  tiie  property  of  the  principal  first,  &c,  as  prorided  by  statute,  he  can- 
not complain  on  appeal  that  an  execution  mi^t  be  issued  against  him  as  a 
principal. 
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APPEAL  from  the  Hamilton  Conrt  of  Common  Pleas.    May  Term, 
WoRDEN,  J- — Suit  by  Wise,  as  administrator,  against  __iz?___„ 

Booker  and  EUer^  on  a  note  made  by  them  to  the  plaintiirs     Bookbk 

intestate.     Answer  by  the  defendants,  that  they  are  not       Wira. 

indebted  to  the  plaintiff,  as  alleged  in  the  complaint;  and  cl^^^. 

by  EUeTy  that  he  is  surety  only  upon  the  note.     Trial  by  June  2. 

the  CJourt.     Finding  and  judgment  for  the  plaintifE 
The  following  are  the  errors  assigned: 

1.  There  is  a  fatal  variance  between  the  note  introduced 
in  evidence,  and  the  one  sued  on  in  the  complaint. 

2.  In  permitting  the  plaintiff  below  to  amend  the  com- 
plaint, after  all  the  evidence  was  heard. 

3.  In  suffering  the  plaintiff  below  to  file  a  replication 
after  the  trial  was  over,  and  after  judgment  was  rendered. 

4.  In  rendering  a  judgment  in  the  face  of  the  statute, 
and  such  as  the  pleadings  would  not  authorize. 

The  evidence  not  being  set  out,  we  cannot  say  whether 
there  was  any  variance  between  the  note  introduced  and 
the  one  declared  upon.  The  clerk,  to  be  sure,  copies  a 
note  into  the  transcript,  and  says  it  was  offered  in  evidence, 
but  that  does  riot  make  it  a  part  of  the  record. 

The  record  does  not  show  what  amendment  the  Court 
permitted  to  be  made  to  the  complaint,  and  as  amend* 
ments  may  be  made  in  certain  cases,  we  must  presume 
that  it  was  correctly  permitted.  See  sections  94,  95  and 
99  of  the  code. 

The  record  does  not  show  that  the  Court  permitted  a 
replication  to  be  filed  after  trial  and  judgment.  On  the 
contrary,  no  replication  appears  in  the  record.  It  is  stated 
that  the  plaintiff  filed  a  replication,  but  this  was  before 
triaL  No  replication,  however,  was  set  out;  nor  is  there 
any  order  of  the  Court  permitting  one  to  be  filed. 

The  point  made  by  the  last  assignment  of  error  is,  that, 
as  there  was  an  answer  by  EUeVj  setting  up  that  he  was 
surety  only  on  the  note,  which  was  not  replied  to,  judg* 
ment  should  have  been  rendered  against  him  accordingly. 

Whether  the  answer  by  EUer^  setting  up  that  he  was 
surety  only,  can  be  deemed  a  written  complaint,  within 
the  meading  of  §  674,  p.  186,  of  the  code,  we  need  not  de* 
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Mills 

▼. 

QOVLD. 


Msy  Tern,  termine,  as  proceedings  to  try  the  qaestion  of  suretyship 
^^^*  do  "not  affect  the  proceedings  of  the  plaintiff"  The  judg- 
ment is  rendered  precisely  the  same  against  sureties  as 
principals.  If  the  finding  be  that  one  is  snrety  only,  "the 
Conrt  shall  make  an  order  directing  the  sheriff  to  levy  the 
execution  first  upon,  and  exhaust,  the  property  of  the  prin- 
cipal, before  a  levy  shall  be  made  upon  the  property  of  the 
surety ;  and  the  clerk  shall  indorse  a  memorandum  of  the 
order  on  the  execution."     Sec.  676. 

Eller  did  not  apply  for  any  such  order.  The  judgment 
against  him  is  entirely  proper  and  correct 

Per  Curiam, — The  judgment  is  affirmed  with  6  per  cent 
damages  and  costs. 

jD.  C  Chipmanj  for  the  appellants. 


»   m  0^  • 


Mills  and  Another  v.  Gould  and  Another. 


Saturdajf, 
June  8. 


The  taking  of  coUateraLs  to  secure  the  payment  of  a  promiBsorj  note,  does  not 

bar  a  snit  upon  it. 

APPEAL  from  the  Porter  Court  of  Common  Pleas. 

Per  Curiam, — Suit  by  the  appellants  against  the  appel- 
lees, on  a  note  for  316  dollars. 

The  defense  relied  upon  was,  that  the  plaintiffs  had  re- 
ceived from  the  defendants  notes  and  accounts  to  the 
amount  of  the  note  sued  on,  as  collateral  security  for  the 
payment  thereof,  a  part  of  which  had  been  collected,  and 
all  of  which  might  have  been  collected  by  the  exercise  of 
reasonable  diligence — none  of  which  notes  and  accounts 
had  been  returned  or  tendered  to  the  defendants. 

The  cause  was  tried  by  the  Court,  who  found  for  the 
defendants,  and  rendered  judgment,  over  a  motion  by  the 
plaintiffs  for  a  new  triaJ. 

On  the  trial,  the  plaintiffe  gave  in  evidence  the  note 
sued  on,  and  the  defendants  gave  in  evidence  the  following 
receipt,  given  by  the  plaintiffs  to  the  defendants,  viz.: 
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"  Received  of  Ghmld  and  OrosSj  170  dollars,  82  cents'  worth    May  Tenn, 
of  accounts,  and  129  dollars'  worth  of  notes,  as  collateral       ^^^^* 
security,  to  be  collected  at  the  costs  of  Gould  and  Cross.      Mills 
Valparaiso^  December  30, 1865.    Mills  Sf  CoJ^  Gould. 

It  was  proved  that  one  of  the  notes  mentioned  in  the 
receipt  could  not  have  been  collected  at  any  time  since  the 
date  of  the  receipt.  It  was  proved  that  the  plaintiffs  had 
collected  of  the  notes  and  accounts  266  dollars,  30  cents, 
the  collection  of  which  was  worth  19  dollars,  97  cents. 
This  was  all  the  evidence.  On  the  trial  the  defendants' 
attorney  demanded  of  the  plaintiffs'  attorney  "the  pro- 
duction of  the  balance  of  the  notes  mentioned  in  the  re- 
ceipt, without  giving  any  notice  of  the  demand,  or  asking 
any  order  of  the  Court  in  reference  to  the  notes." 

This  evidence  does  not  sustain  the  defense.  The  amount 
shown  to  have  been  collected  on  the  collaterals,  deducting 
costs  of  collecting,  fell  considerably  short  of  the  amount 
due  upon  the  note  sued  upon.  Nor  does  it  appear  that 
the  balance  of  the  collaterals  could  have  been  collected,  or 
that  the  defendants  suffered  any  injury  in  consequence  of 
any  neglect  of  the  plaintiffs  to  exercise  due  diligence  in 
making  collections.  The  taking  of  the  collaterals  did  not 
bar  a  suit  upon  the  note.  Dugan  v.  Sprague^  2  Ind.  R. 
600,  and  authorities  there  cited. 

The  demand  made  by  the  defendants'  attorney,  of  the 
production  of  the  balance  of  the  notes,  raises  no  question 
for  our  consideration.  No  order  of  the  Court  was  asked, 
and  we  are  not  advised  of  the  object  of  the  demand. 

The  motion  for  a  new  trial,  in  our  opinion,  should  have 
prevailed. 

The  judgment  is  reversed  with  costs.  Cause  remanded, 
&c. 

S.  J.  Anthony  and  J.  B.  NileSy  for  the  appellants. 
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May  Tomi, 
•^°^^'  The  State  v.  Gartrell. 


Tbs  Statb 


Gavtkbll.  ^^  affidavit  chai^ging  a  person  with  liying  in  open  and  notorious  adultery  or 
fornication,  must  allege  a  living  togtther.  Occapional  illicit  intercourse  be- 
tween the  defendant  and  the  woman  named,  is  not  sufficient  ground  for  the 
charge. 
If  the  affidayit  is  bad,  the  information,  though  otherwise  sufficient,  will  be 
quashed. 


So»^*  APPEAL  from  the  Warren  Court  of  Common  Pleas, 

June  2. 

WoRDEN,  J. — Information  against  the  appellee,  for  living 
in  open  and  notorious  adultery.  On  motion  of  the  defend* 
ant,  the  information  was  quashed,  and  the  state  excepted. 
The  affidavit  on  which  the  information  was  predicated, 
charges  that  on  the  24th  day  of  October^  A.  D.  1857,  at 
said  county,  the  defendant,  '^a  married  man,  did  commit 
and  live  in  open  and  notorious  adultery  with  Emma  Dato^ 
son,  by  then  and  there  having  carnal  knowledge  of  the 
said  Emma,^^  &c.  The  statute  on  which  the  information 
is  based,  provides  that  "every  person  who  shall  live  in 
open  and  notorious  adultery  or  fornication,  shall  be  fined," 
&c.    2  R.  S.  p.  433. 

Under  a  similar  statute  of  1838,  it  was  held  that,  in 
order  to  make  out  the  offense,  there  must  be  a  "living  to« 
gether,"  and  that  occasional  illicit  intercourse  between  the 
defendant  and  the  woman  named,  is  not  sufficient  to  make 
out  the  offense.  The  Court  remark  that  "the  offense  con- 
sists in  open  and  notorious  cohabitation,  and  unless  it  be 
of  that  character,  it  is  not  indictable."  Wright  v.  TAe 
SUUe,  5  Blackf.  358. 

With  this  exposition  of  the  statute  before  us,  it  seems 
that  the  affidavit  is  wholly  insufficient.  It  charges  that  the 
defendant  "did  commit  and  live  in  open  and  notorious 
adultery  with"  the  woman.  Had  it  stopped  there,  it  would 
probably  have  been  sufficient.  But  it  goes  on  to  explain 
how  it  was  done,  viz.,  "by  then  and  there  having  carnal 
knowledge  of  her."  It  amounts  to  nothing  more,  taken 
all  together,  than  a  charge  that,  at  the  lime  and  place 
named,  the  defendant  committed  adultery  with  the  woman. 
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This,  we  have  seen,  does  not  come  within  the  provisions    May  Term, 
of  the  statute.     Were  the  affiant  indicted  for  perjury  on       ^^^' 
this  affidavit,  it  seems  to  us  that  he  could  not  be  convicted       Hiatt 
if  he  proved  that  the  carnal  intercourse  took  place  as  al-  Datbkfoiit. 
leged,  although  it  should  appear  that  there  was  no  living 
in  open  and  notorious  adultery;  because  by  the  latter 
branch  of  the  affidavit  he  qualifies  and  explains  what  he 
means  by  the  former. 

We  have  not  examined  whether  the  information  is  suffi- 
cient or  is  bad,  as  there  must  be  a  sufficient  affidavit,  oth- 
erwise the  information  may  be  correctly  quashed.  A 
defective  affidavit  is  not  cured  by  a  sufficient  information. 
T^e  State  v.  Dovms,  7  Ind.  R.  237.— The  State  v.  Wise, 
id.  645. 

Per  Curiam. — The  judgment  is  affirmed. 

/  Parks,  for  the  state. 


I   m  »•   ■ 


HiATT  V.  Davenport. 

APPEAL  from  the  Hamilt&n  Circuit  Court.  SaturcUuf, 

Per  Curiam. — Suit  by  Davenport  against  Hiatt.  No 
question  is  raised  on  the  pleadings.  Trial  by  the  Court, 
and  finding  for  the  plaintiff.  A  motion  was  made  for  a 
new  trial,  on  the  ground  that  the  finding  of  the  Court 
was  contrary  to  law  and  evidence,  and  was  overruled  and 
judgment  entered  on  the  finding. 

The  evidence  tends  to  sustain  the  finding,  and  as  this 
is  the  only  point  properly  before  us,  the  judgment  must 
be  afl^rmed. 

The  judgment  is  affirmed  with  1  per  cent,  damages  and 
costs. 

G.  H.  VosSj  for  the  appellant. 

D.  Moss  and  J.  W.  Evans,  for  the  appellee. 
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juy  Xomt, 

^^"*  French  v.  Venneman. 


Fbxnch 
y. 

Vbhnxmah.   Action  for  criminal  InterconrBe  with  Eleanor,  the  plaintiff's  wife.    Answer  in 

|~U~^2  denial,  and  propounding  interrogatories,  and  among  others  Oiis:    "How 

I164_464  ^^^^  within  the  last  Ato  years  did  jon  carnally  know  any  woman  or  girl, 

other  than  said  Eleanor?"  which  was  striken  out  on  motion.    Held,  that  this 

was  not  error;  that  the  plaintiff  conld  not  be  compelled  to  answer,  for  the 

reason  that  hb  answer  might  expose  or  tend  to  expose  him  to  a  criminal 

prosecution  under  the  statute  againat  living  in  open  and  notorious  adultery 

or  fornication. 


Monday,  APPEAL  from  the  Kosciusko  Circuit  Court. 

Davison,  J.— The  appellee,  who  was  the  plaintiff  below, 
brought  an  action  against  French^  charging  him  with  hav« 
ing  had,  at  divers  times,  criminal  intercourse  with  one 
Eleanor  Venneman^  the  plaintiff's  wife. 

The  defendant  answered  the  complaint  by  a  general  de- 
nial. With  this  answer  he  filed  various  interrogatories, 
propounded  to  the  plaintiff,  among  which  is  the  following: 
"  How  often,  within  the  last  five  years,  did  you  carnally 
know  any  woman  or  girl,  other  than  the  said  Eleanor?'*^ 

Upon  the  filing  of  this  interrogatory,  the  plaintiff  moved 
to  strike  it  from  the  files.  The  Court  sustained  the  mo- 
tion, and  the  defendant  excepted. 

The  point  involved  in  this  ruling  is  the  only  one  made 
in  the  appellant's  brief;  hence  that  alone  will  be  noticed. 
See  rule  28  of  this  Court. 

The  code  provides  that  "either  party  may  propound  in- 
terrogatories, to  be  filed  with  the  pleadings,  relative  to  the 
matter  in  controversy,  and  require  the  opposite  party  to 
answer  the  same  under  oath."  2  R.  S.  p.  97,  §  303.  The 
defendant,  no  doubt,  had  a  right  to  prove,  in  mitigation 
of  damages,  the  profligate  habits  of  the  plaintiff,  and  bis 
criminal  connection  with  other  women.  3  Phil.  Ev.,  6th 
Am.  ed.,  528.  And  the  purpose  of  this  interrogatory  was 
to  elicit  such  proof.  But  the  inquiry  arises,  could  the 
plaintiff  have  been  compelled  to  answer  the  interrogatory? 
A  witness  cannot  be  compelled  to  answer  any  question 
the  answering  of  which  may  expose  or  tend  to  expose  him 
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to  a  criminal  charge,  or  any  kind  of  punishment.     He  is    ^*7  Tenn, 
exempted  by  his  privilege  from  answering  not  only  what       ^^^' 
will  criminate  him  directly,  but  also  what  has  any  ten-     Fb»wch 
dency  to  criminate  him.     If  the  fact  to  which  he  is  inter-   VsinrBMAN. 
rogated  forms  but  one  link  in  the  chain  of  testimony  which 
wonld  convict  him,  he  should  not  be  required  to  answer. 
2  Phil.  Ev.,  6th  Am.  ed.,  929. —  Garvin  v.  Scammon^  9  Fost. 
(N.  H.)  280.— CbtMHi  V.  Odell,  10  id.  540.     The  law  thus 
protects  a  witness,  and  there  seems  to  be  no  reason  why  a 
party,  when  called  on  to  answer  interrogatories,  should  not 
be  allowed  the  same  degree  of  protection.    Indeed,  it  has 
been  decided,  under  a  statute  in  effect  the  same  as  ours, 
that  a  party  is  not  required  to  answer  interrogatories,  in 
case  such  answer  would  make  him  liable  to  a  penalty  or 
forfeiture,  or  tend  thereto.     Thornton  v.  Adkins^  19 .  Geo. 
R.464. 

We  have  a  statutory  crime  thus  defined:  "Every  per- 
son who  shall  live  in  open  and  notorious  adultery  or  forni- 
cation, shall  be  fined,"  &c.,  "and  imprisoned,"  &c.  2  R.  S. 
p.  433,  §  21.  In  this  instance,  the  interrogatory  assumes 
that  the  plaintiff  had  been  guilty  of  adultery,  an  essential 
element  in  the  crime,  as  defined  by  the  statute,  and  re- 
quires him  to  state  how  often  he  had  been  so  guilty  within 
a  given  period.  And  had  he  answered,  it  seems  to  us  that 
his  answer  might  have  tended  to  expose  him  to  a  criminal 
prosecution.  At  least  it  might  have  disclosed  various  acts 
of  illicit  intercourse  with  a  woman,  and  so  constitute  a 
link  in  the  chain  of  testimony  necessary  to  convict  him 
of  the  statutory  crime  of  adultery.  Pickard  v.  Collins,  22 
Barb.  444. 

Per  Curiam. — The  judgment  is  aflirmed  with  1  per  cent, 
damages  and  costs. 

L.  C.  Jacoby,  ioi  the  appellant. 
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Thb  BoAKD  Brooks  v.  Kierolf  and  Others. 

OF  COMMIB- 
BIOVXBB,  &C. 

KissoLF  "^^^  oonnty  auditor  is  authorized  bj  statute  to  make  %  special  oontrsct  with 
the  proprietor  of  a  newspaper  for  the  publication  of  the  delinquent  list;  and 
the  connty  board,  in  making  an  allowance  for  such  publication,  must  be  gov- 
erned by  the  amount  which  the  auditor  has  agreed  to  pay. 
And  if  an  appeal  be  taken,  upon  the  affidavit  of  a  person  aggrieved  by  such 
allowance,  it  cannot  be  proved  upon  the  trial  that  the  list  could  have  been 
published  for  an  amount  less  than  the  allowanoe. 


Moi^,  APPEAL  from  the  Martin  Court  of  Common  Pleas, 

June  ^«  .-^  - 

Davison,  J. — This  was  a  proceeding  by  the  appellees 
before  the  county  board,  to  obtain  an  allowance  for  pub* 
lishing  the  delinquent  list  for  the  year  1856.  The  follow- 
ing is  the  cause  of  action : 

"  December  6, 1857.  County  of  MaaUny  to  Kierolf^  Skire^ 
liffy  and  Pfieffer,  debtor:  To  publishing  in  Weekly  Cornet^ 
for  four  consecutive  weeks,  two  hundred  and  seventy-three 
tracts  of  land,  advertised  for  non-payment  of  taxes  for 
1856,  at  75  cents  per  tract $202  75" 

Upon  the  filing  of  this  claim,  the  board  made  an  order 
whereby  they  allowed  it. 

After  this,  on  the  10th  of  December^  1857,  one  Thonuts 
J.  Brooks  filed  an  affidavit  wherein  he  alleges  that  he  is 
aggrieved  at  a  decision  made  by  the  board  of  commission- 
ers, making  an  allowance  to  Kierolf y  Shireliff^  and  Pfieffer^ 
for  202  dollars,  75  cents,  for  publishing  delinquent  list  for 
1856,  he  being  interested  as  a  citizen  and  tax-payer  of 
Martin  county.  And  having  executed  the  requisite  bond, 
he  took  an  appeal  to  the  Martin  Court  of  Common  Pleas. 
In  that  Court,  the  plaintiffs  moved  to  dismiss  the  appeal 
on  the  ground  that  the  affidavit  was  insufficient;  but  their 
motion  was  overruled,  and  they  excepted.  The  cause  was 
then  submitted  to  a  jury,  who  found  for  the  plaintiffs  202 
dollars,  75  cents;  and  the  Court  having  refused  a  new 
trial,  rendered  judgment,  &c. 

Daring  the  trial,  the  plaintiffs  produced  Richard  C.  Ste- 
vens,  the  auditor  of  Martin  county,  who,  over  the  defend- 


0 


OF  THE  STATE  OP  INDIANA.  285 

ants'  objection,  testified  that  he  contracted  with  the  plain-    May  Term, 
tiffs  for  the  printing  of  the  delinquent  list  of  said  county  __iz___. 
for  the  year  1856;  that  the  contract  price  was  75  cents  per'  The  Board 

•^  *^  OP  COMMIB- 

line,  and'that  the  number  of  lines  contained  in  the  list  fur-  siokbbs,  &c. 
nished  by  him  to  the  plaintiffs  would  amount  to  204  dol-  kibbolf. 
lars;  that  there  are  embraced  in  the  list  several  tracts  of 
land,  say  ten  to  fifteen,  which  were  not  returned  delin- 
quent; but  witness  has  agreed  to  pay  the  expense  of  ad- 
vertising these  tracts,  as  they  were  advertised  through  his 
mistake,  and  he  was  satisfied  with  the  list  as  published. 

James  WiUcins^  who  was  produced  by  the  defendant,  tes- 
tified that  he  was  a  practical  printer;  that  the  list,  as  pub- 
lished in  the  Cometj  is  not  done  in  a  workmanlike  manner; 
but  is  done  as  well  as  is  generally  done  by  country  papers 
in  this  state,  and  is  as  well  eKCCuted  as  could  be  done  by 
plaintiffs'  printing  materials.  Defendant  then  offered  to 
prove  by  this  witness,  that  a  reasonable  compensation  for 
printing  the  list  in  question  would  not  exceed  25  cents  per 
line;  but  his  offer  was  resisted  by  the  plaintiffs,  and  re- 
fused by  the  Court,  on  the  ground  that  a  special  contract 
between  them  and  the  auditor,  as  to  the  price  of  printing 
the  list  in  the  Cometj  was  proved  to  have  been  made. 

The  refusal  of  this  offer  raises  the  only  question  in  the 
ease. 

By  an  act  of  1852,  the  county  auditor  is  required  to 
make  out  a  copy  of  the  delinquent  list  in  his  county,  and 
cause  it  to  be  published  for  four  weeks  successively,  once 
in  each  week,  in  some  newspaper  having  general  circula- 
tion in  his  county,  if  any  there  be,  or  he  may  have  the 
same  printed  in  handbill  form,  if  it  can  be  done  cheaper 
than  to  publish  the  same  in  a  newspaper.  1  R.  S.  p.  137, 
§§  142, 143. 

These  provisions  seem  to  admit  the  construction  indi- 
cated by  the  decision  of  the  Common  Pleas,  The  audi- 
tor, as  has  been  seen,  is  required  to  publish  the  list  in  a 
newspaper,  and  this  requirement,  it  seems  to  us,  involves 
the  power  to  settle  the  price  of  such  publication  by  a  spe- 
cial contract;  otherwise  it  is  difficult  to  perceive  how  the 
various  piovisions  of  the  statute,  in  respect  to  the  coUec- 
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MajTerm,    tion  of  delinquent  taxes,  can  be  effectively  carried  out. 
^"^^'      These  taxes,  with  the  cost  of  advertising,  may  be  paid  at 
Coirwxix    any  time  before  the  land  advertised  is  sold.    Id.  p.  136, 
Hill.       §  136.     And  how  could  the  collecting  officer  know  the  en- 
tire amount  due  from  the  tax-payer,  unless  the  amount  to 
be  paid  for  publishing  the  list  is  definitely  fixed  by  con- 
tract?    We  know  of  no  authority  to  make  such  contract, 
other  than  that  involved  in  the  duty  of  the  auditor;  and 
the  result  is,  the  county  board,  in  making  an  allowance  f<^ 
such  publication,  roust  be  governed  by  the  amount  which 
he  has  agreed  to  pay. 

It  follows  that  there  is  no  error  in  the  ruling  of  the 
Court,  and  the  judgment  will,  therefore,  be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed  with  6  per  cent, 
damages,  and  costs  against  Brooks. 


CoNWELL,  President  of  the  Bank  of  Connersville,  v. 

Hill. 

Monday,  APPEAL  from  the  Fayette  Circuit  Court 

Per  Curiam. — The  judgment  in  this  case  is  reversed, 
for  the  reasons  given  in  a  case  between  the  same  parties, 
at  the  present  term,  the  questions  arising  in  the  record  of 
each  case  being  similar  (1). 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, &C. 

N.  and  O.  Trusler  and  J.  A.  Fay^  for  the  appellant. 
J.  S.  Reidj  for  the  appellee. 

(1)  AtUe,  131. 
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M*y  Term, 


Garrison  v.  The  State. 


1860. 


Garsuon 

V. 

Prosecution  for  a  musance  in  keeping  a  disorderly  honse  wherein  intoxicating   The  State. 
UquoFB  were  sold,  "by  then  and  there,  at  diyers  times,  permitting  dissolute 
persons  to  drink,  tipple,  carouse,  and  swear,  to  the  annoyance,"  &c.    Held, 
that  eyidence  of  "shooting,  yelling,  and  laughing,"  was  admissible  to  sus- 
tain the  charge. 

The  jury,  in  cases  of  nuisance,  may  look  to  the  eyidence  of  acts  done,  and 
the  probable  consequence  of  them,  rather  than  to  testimony  of  particular 
witnesses  as  to  the  effect  such  acts  had  upon  them. 


APPEAL  from  the  Wabash  Court  of  Common  Pleas.  Monday, 
Hanna,  J. — This  was  a  prosecution  for  a  nuisance  in 
keeping  a  house  in  a  disorderly  manner,  wherein  intoxi- 
cating liquors  were  sold,  by  ^Hhen  and  there,  at  divers 
times,  permitting  dissolute  persons  to  drink,  tipple,  carouse, 
and  swear,  to  the  annoyance,"  &c.  Conviction. 
Two  points  are  presented — 

1.  Upon  the  admission  of  evidence. 

2.  That  the  evidence  is  insufficient,  &c. 

It  is  urged  that  the  proof  should  have  been  confined 
strictly  to  the  particular  acts  of  disorder  mentioned  in  the 
information;  and  that  it  was,  therefore,  error  to  permit,  as 
the  Court  did,  evidence  of  <' shooting,  yelling,  and  laugh- 
ing," in  support  of  the  said  charge. 

The  English  practice  is  to  admit,  on  the  trial,  evidence 
of  particular  facts,  &c.,  although  the  averment  may  be 
general.  Archb.  Cr.  PI.  and  Pr.,  pp.  607,  608.  Here  is  the 
general  averment  of  the  manner  in  which  the  house  was 
kept,  and,  to  a  certain  extent,  a  specification  of  the  par- 
ticular acts  which  constituted  the  disorder  complained  of. 
Should  the  proof  have  been  confined  to  that  specification? 
Whether  the  same  rule  of  evidence  should  obtain  under 
our  practice,  it  is  not  strictly  necessary  that  we  should  de- 
cide in  the  case  at  bar,  as  we  think  the  evidence  given  was 
properly  admitted  under  the  specification  or  charge  con- 
tained in  the  information. 

Next  it  is  insisted  that  the  evidence  was  not  sufficient 
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Dalb 

V. 

Etanb. 


May  Tonn,  to  show  that  there  was  a  public  nuisance  to  the  disturb- 
•^^^'      ance  or  annoyance,  &c. 

There  was  ample  proof  of  repeated  and  divers  acts 
which,  perhaps,  in  an  order-loving  or  densely  populated 
neighborhood,  might  have  been  considered  a  disturbance 
and  an  annoyance;  but  there  was  only  one  witness  who 
testified  that  he  and  his  family  were  annoyed,  &c.,  several 
that  they  were  not.'  Was  this  sufficient?  We  think  it 
so  strongly  tends  to  sustain  the  verdict  as  to  preclude  us 
from  disturbing  it.  The  jury  had  a  right,  and  perhaps  it 
was  their  duty,  to  look  to  the  evidence  of  the  acts  done 
(and  the  probable  consequences  thereof),  rather  than  to  the 
testimony  of  particular  witnesses  as  to  the  effect  such  acts 
had  upon  them. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

J.  iZ.  M,  Bryanty  for  the  appellant. 

J,  E,  McDonald,  Attorney  General,  for  the  state. 


*  *♦' 


14 
148 
149    \i 


Dale  v.  Evans  and  Others. 


Where  a  writing  in  the  form  of  a  receipt  is  the  mere  acknowledgement  of  the 
pajment  of  monej,  or  the  deliyery  of  a  thing,  it  fk  bnt  prima  facie  eyidence 
of  the  fact;  bat  if  it  ako  contain  a  contract  to  do  something  in  relation  to 
the  thing  delivered,  in  so  far  as  it  is  evidence  of  that  contract  between  the 
parties,  it  stands  upon  the  footing  of  all  contracts  in  writing,  and  cannot  be 
contradicted  or  varied  by  parol;  except,  perhaps,  that  at  law  the  same  cir- 
cnmstances  of  frand,  mistake,  or  surprise  may  be  shown  to  set  it  aside  as 
might  be  shown  in  eqnity  to  relieve  from  a  contract. 


Monday, 
Jnne  4. 


APPEAL  from  the  Hamilton  Court  of  Common  Pleas. 

Hanna,  J. — Dale  sued  the  defendants  on  the  following 
instrument  of  writing:  "Received  Jult/  22, 1856,  pf  J.  T. 
Dale,  one  hundred  and  seventy-nine  bushels  of  wheat,  to 
be  paid  at  the  market  price  when  called  for. — J.  L.  and  W. 
N.  Evans  and  Bauchort;^^  and  averred  that  on  the  22d  of 
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Janvwry^  1857,  wheat  was  worth  and  of  the  price,  &c.,  of   May-Tdrm, 
one  dollar  per  bushel,  and  that  he  demanded  of  defendants       ^^^' 
179  dollars.  Dam 

The  defendants  answered  in  eight  paragraphs.  The  Etahs. 
first  was  a  general,  and  the  second  and  third  special,  de* 
nials.  The  other  answers  set  forth,  in  di£ferent  forms,  this 
defense,  namely,  that  the  wheat  was  merely  deposited  with 
the  defendants,  and  a  few  days  thereafter  had  been  con- 
sumed by  fire,  without  their  fault;  and  that  the  instrument 
sued  on  was  not,  through  mistake  in  the  draftsman,  made 
to  express  the  intention'  and  contract  of  the  parties,  but 
that  the  language  and  legal  effect  thereof  were  difierent 
from  said  contract  and  intention. 

A  general  denial  was  filed  in  reply. 

Parol  evidence  was  admitted  on  the  trial,  over  the  ob- 
jection of  the  plaintiff,  of  conversations  and  statements  of 
the  plaintiff,  made  before  the  execution  of  said  instrument, 
as  to  his  intention  to  deposit  his  wheat  and  not  to  sell  the 
same,  and  afterwards  as  to  the  destruction  thereof  being 
his  loss,  &c.     Was  the  evidence  properly  received? 

Without  the  averment  that  there  was  a  mistake,  &c., 
this  evidence  could  not  have,  been  received.     Tishe  v.    * 
Oraeter^  1  Blackf.  353.     See  Ind.  Dig.  441,  for  citation  of 
cases. 

Where  a  writing,  in  the  form  of  &  receipt,  is  the  mere 
acknowledgement  of  the  payment  of  money,  or  the  deliv- 
ery of  a  thing,  it  icrbut  prima  facie  evidence  of  the  fact; 
but  if  it  also  contains  a  contract  to  do  something  in  re- 
lation to  the  thing  delivered,  in  so  far  as  it  is  evidence 
of  that  contract  between  the  parties,  it  stands  on  the 
footing  of  all  other  contracts  in  writing,  and  cannot  be 
contradicted  or  varied  by  parol;  except,  perhaps,  that  at 
law  the  same  circumstances  of  fraud,  mistake,  or  surprise, 
may  be  shown  to  set  it  aside,  as  might  be  shown  in  equity 
to  relieve  from  a  contract,  &c.    1  Greenl.  Ev.,  §  305. 

But  the  question  recurs,  was  the  evidence  offered  legiti- 
mate to  show  such  circumstances?    We  think  not.    There 
is  no  ambiguity  in  the  language  used  requiring  explana- 
tion.    We  should  infer  that  the  writing,  when  plainly 
Vol.  XIV.— 19 
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May  Term,  worded,  speaks  the  intention  of  the  parties.  The  writing 
^^^'  should  be  read  by  the  light  of  surrounding  circumstances, 
Dalb  to  understand  the  meaning  and  intent  of  the  parties,  and, 
Etaiis.  if  necessary,  that  far  parol  evidence  might  be  received; 
"but,  as  the  parties  have  constituted  the  writing  to  be  the 
only  outward  and  visible  expression  of  their  meaning,  no 
other  words  are  to  be  added  to  it,  nor  substituted  in  its 
stead."  IdL  277.  And  therefore,  "  all  testimony  of  a  pre- 
vious colloquium  between  the  parties,  or  of  conversation 
or  declarations  at  the  time  when  it  was  completed,  or 
afterwards,  as  it  would  tend,  in  many  instances,  to  substi- 
tute a  new  and  diflerent  contract  for  the  one  which  was 
really  agreed  upon,  to  the  prejudice,  possibly,  of  one  of 
the  parties,  is  rejected."     Id.  275. 

These  are  salutary  rules  of  evidence,  and  should  not  be 
departed  from,  even  in  equity,  unless  in  instances  where 
the  evidence  offered  is  clear  and  unambiguous,  and  reUef 
should  not  be  extended  where  the  evidence  is  loose,  equi- 
vocal, contradictory,  or  in  its  texture  open  to  doubt  or  op- 
posing presumptions.  1  Story's  Eq.,  §  157.  But  where, 
in  a  written  instrument,  there  is  a  plain  mistake  clearly 
made  out  by  satisfactory  proofs,  relief  should  be  granted. 
Ibid. 

The  evidence  received  in  the  case  at  bar,  was  not  of 
that  direct  and  positive  character  required  by  the  canons 
of  evidence  above  referred  to. 

It  follows,  therefore,  that  as  the  testimony  offered  was 
improperly  received,  the  motion  for  a  new  trial,  made  by 
the  plaintiff,  against  whom  there  was  a  verdict,  should 
have  been  sustained. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

i).  MosSy  for  the  appellant. 

2).  C.  Chipman,  for  the  appellees. 
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May  Term, 

1860. 


The  Lake  Erie,  Wabash,  and  St.  Louis  Railroad  Com-  _ 

PANY    V,    LOVELAND.  Thb  StATB 

V. 

Ely. 

APPEAL  from  the  Huntington  Circuit  Court.  Mondm 

Per  Curiam, — This  case  appears,  from  the  record,  to  •^«««  *• 
have  been  tried  in  August^  1857.  The  questions  we  are 
asked  to  consider  are  airattempted  to  be  raised  by  bills  of 
exceptions  filed  in  December^  1857.  There  is  no  order  of 
Court  appearing  in  the  record  giving  either  party  time, 
beyond  the  term,  to  prepare  such  bills,  nor  leave  to  file  the 
same  at  the  time  they  were  filed.  There  is  no  question 
before  us  in  such  form  as  to  enable  us  to  pass  upon  it. 
2  B.  S,  p.  115. — Simonton  v.  The  Huntington^  4*^.,  Co.,  12 
Ind.  R.  380. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

N.  O.  Ross  and  W,  Z.  Stuart,  for  the  appellants. 

J.  Brownlee,  for  the  appellee. 


i»  ■» 


The  State  v.  Ely. 

APPEAL  from  the  Blackford  Circuit  Court.  Monday, 

Per  Curiam. — This  appeal  was  brought  here  by  the   ""^ 
prosecuting  attorney,  on  a  question  attempted  to  be  re- 
,  served  by  the  state,  under  the  statute  2  R.  S.  p.  377. 

The  point  presented  is  upon  the  ruling  of  the  Court,  in 
reference  to  charges  given  and  refused.  No  part  of  the 
evidence  is  in  the  record.  The  point  of  law  attempted  to 
be  raised  is  not,  therefore,  properly  reserved  for  our  consid- 
eration. This  is  conceded.  The  State  v.  Bartleit,  9  Ind. 
R.570. 

The  appeal  is  dismissed. 

2>.  Nation,  for  the  state. 
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May  Term, 

^^^'      DoDD,  Auditor  of  State  v.  Sweetser,  District  Attorney. 

DODD 

Y,  

SwEBTSBB.    '^^  '^  ^^  1859,  toacfaing  the  salaries  of  officers,  does  not  provide  a  salary  for 

district  attorneys. 
The  offices  of  prosecuting  attorney  and  district  attorney  are  distinct,  notwith- 
standing the  names  may  have  heen  used  interchangeably  in  some  statutes. 
The  one  was  created  by  the  constitution,  the  other  is  a  creature  of  the 
statute. 


Monday,  APPEAL  from  the  Marion  Court  of  Common  Pleas, 

WoRDEN,  J. — The  question  involved  in  this  case  is, 
whether  the  salary  act  of  1839  gives  a  salary  of  500  dollars 
per  annum  to  the  district  attorneys  for  the  Common  Pleas 
districts.  The  affirmative  of  this  proposition  was  held  by 
the  Court  below,  and  the  auditor  appeals. 

The  act  (Acts  of  1859,  p.  74)  provides  "that  there  shall 
be  allowed  to  the  several  officers  of  government,  and  per- 
sons hereinafter  mentioned,  the  following  annual  salaries, 
to  be  paid  quarterly,  out  of  any  moneys  in  the  treasury 
belonging  to  the  general  fund,  not  specially  otherwise  ap- 
propriated by  law:  •  •  •  Eighteenth.  To  the  prose- 
cuting attorneys,  each,  500  dollars." 

The  question  arises,  who  were  meant  by  the  term  prose- 
cuting attorneys,  as  used  in  the  above  enactment? 

The  eleventh  section  of  the  seventh  article  of  the  consti- 
tution  of  the  state,  provides  that  **  there  shall  be  elected,  in 
each  judicial  circuit,  by  the  voters  thereof,  a  prosecuting 
attorney,  who  shall  hold  his  office  for  two  years." 

The  first  section  of  the  act  to  provide  for  the  election, 
and  certain  duties  of  prosecuting  and  district  attorneys  (2 
R.  S.  p.  385),  is  as  follows: 

"Be  it  enacted,  &c.  At  the  general  election  in  the  year 
1852,  and  every  second  year  thereafter,  there  shall  be 
elected  in  each  judicial  circuit,  a  prosecuting  attorney, 
who  shall  prosecute  the  pleas  of  the  state,  in  the  Circuit 
Courts  of  such  circuit.  And  also,  in  each  Court  of  Com- 
mon Pleas  district,  a  district  attorney,  who  shall  prosecute 
the  pleas  of  the  state  in  the  Common  Pleas  and  Justices' 
Courts  of  such  district." 
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Thus  it  appears  that  the  office  was  established  by  the    May  Term, 
constitution,  and  the  officer  designated  as  a  prosecuting       ^^"' 
attorney.     The  statute,  following  the  constitution,  provides       l^o»» 
for  the  election  of  a  prosecuting  attorney  in  each  judicial   Swebtseb. 
circuit,  and  makes  it  his  duty  to  prosecute  the  pleas  of  the 
state  in  the  Circuit  Court     The  same  statute  provides  for 
the  election  of  a  district  attorney  in  each  Common  Pleas 
district,  whose  duty  it  is  to  prosecute  the  pleas  of  the  state 
in  the  Court  of  Common  Pleas,  and  before  justices  of  the 
peace.     The  offices  of  prosecuting  attorney  and  district 
attorney  are  distinct  and  separate.    The  duties  thereof  are, 
in  general,  if  not  always,  to  be  performed  in  different 
Courts.     The  one  is  established  by  the  constitution,  while 
the  other  is  not  known  to  that  instrument.     The  name  of 
the  one  officer,  as  given  by  the  constitution,  and  as  used  in 
the  law  providing  for  his  election,  &c.,  is  that  of  prosecu- 
ting attorney.     The  name  of  the  other,  as  designated  in 
the  law  providing  therefor,  is  that  of  district  attorney. 

It  is  clear  to  our  minds  that  no  just  principles  of  inter* 
pretation  will  permit  that  portion  of  the  act  of  1859,  which 
gives  a  salary  of  500  dollars  per  annum  to  prosecuting 
attorneys,  to  be  construed  as  embracing  any  other  officers 
than  such  as  are  known  to  the  constitution,  and  the  laws 
made  in  pursuance  thereof,  as  prosecuting  attorneys. 

The  legislature,  with  the  constitution  before  them,  pro- 
viding for  the  office  of  prosecuting  attorney,  the  number 
of  which  is  only  to  be  e(}ual  to  the  number  of  judicial  cir- 
cuits in  the  state,  cannot  l>e  presumed  to  have  used  the 
term  prosecuting  attorneys  with  intent  thereby  to  embrace 
other  officers  unknown  to  the  constitution,  and  known  to 
the  law  creating  the  offices  by  another  and  different  ap-  . ,  ■ 
pellation. 

In  some  instances  in  the  revision  of  1852,  and  perhaps 
in  subsequent  legislation,  the  legislature  may  have  con- 
founded the  term  prosecuting  attorney  with  district  attor- 
ney. These  terms  may  have  been  used  interchangeably, 
indiscriminately,  and  improperly,  but  the  context  generally, 
if  not  always,  shows  with  sufficient  certainty  what  officer 
was  intended. 
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186a 

Otjibxan 

T. 
FORKNBR. 


Bat  the  fact  that  the  term  prosecuting  attorney  may 
have  been,  in  previous  legislation,  improperly  used  where 
district  attorney  was  evidently  intended,  is  no  sufficient 
reason  why  we  should  attribute  to  the  legislature  which 
passed  the  act  of  1859,  an  intended  misapplication  of  the 
phrase;  or  an  intent  to  embrace  thereby  not  only  prosecu- 
ting attorneys,  but  other  officers  who  are  not  known  to  the 
constitution  and  law  as  prosecuting  attorneys. 

It  is  insisted  that,  unless  the  district  attorneys  are  enti- 
tled to  the  salary  in  question,  they  have  the  empty  honors 
of  an  office,  without  any  compensation  whatever.  If  this 
be  so,  the  argument  would  address  itself  with  much  force 
to  the  legislature,  but  cannot  prevail  in  the  construction  of 
a  legislative  enactment,  so  as  to  extend  its  operation  to 
cases  for  which  no  provision  is  contemplated  by  the  law 
itself.  It  may  be  observed  here,  that  the  district  attorneys 
never  have  been  paid  a  salary  out  of  the  state  treasury, 
while  the  prosecuting  attorneys  have.  The  act  in  question 
increases  the  salary  of  the  prosecuting  attorney,  while  it 
leaves  the  district  attorneys,  so  far  as  salary  is  concerned, 
precisely  where  they  stood  before  the  passage  of  the  act  in 
question.  If  they  have  no  salary  now,  they  had  none  be- 
fore the  act  was  passed. 

For  these  reasons,  we  are  of  opinion  that  the  Court  be- 
low erred,  and  that  the  judgment  must  be  reversed. 

Per  (Juriam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  E.  McDanaldj  for  the  appellant. 

J,  N.  Sweetser,  for  the  appellee. 


.  • » ■  « 


Overman  v.  Forkner  and  Others. 


Monday, 
June  4. 


APPEAL  from  the  Wayne  Circuit  Court. 
Per  Curiam. — This  was  a  suit  by  Overman  against  the 
appellees,  to  recover  30  dollars  paid  by  the  plaintiff  to  the 
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defendants,  on  a  dae  bill  executed  by  the  plaintiff  to  the 
defendants,  as  follows:  ^'Doe  on  the  first  day  of  June  next, 
fifty  dollars  for  corn-mill,  to  be  sent  to  Liverpool^  Illinois 
river,  to  be  sent  from  Cincinnati  by  river.  CentreviUe^ 
March  12, 1855." 

The  defendants  set  up,  by  way  of  counter-claim,  the 
above  due  bill,  and  on  the  trial  had  a  finding  by  the  Court 
in  their  favor,  for  the  balance  remaining  unpaid  thereon, 
and  judgment,  a  new  trial  being  refused. 

On  a  careful  consideration  of  the  testimony,  we  think  it 
fails  to  establish  the  fact  that  the  corn-mill  was  sent  ac- 
cording to  the  stipulation  mentioned,  and  therefore  that 
the  finding  and  judgment  for  the  defendants  cannot  be 
sustained. 

The  judgment  is  reversed  with  costs.  Cause  remanded, 
&c. 

O,  W.  Julian^  for  the  appellant. 

O.  P.  Morton^  J.  F.  Kibbey^  J.  &  Newmanj  and  /•  P.  Sid^ 
daU^  for  the  appellees. 


Haj  TenD, 

1860. 

CUKTOK 

TowKsnip 

T. 

Dbapbr. 


*•»  • 


Clinton  Township  v.  Draper  and  Others. 

The  first  section  of  the  act  of  1852,  "for  the  more  nniform  mode  of  doing 
township  hnsiness,"  proyides  for  the  organization  of  townships.  Eidd,  that 
it  is  not  Yoid  for  inconsistency  with  the  title  of  the  act. 


APPEAL  from  the  Decatur  Court  of  Common  Pleas.  Monday, 
Perkins,  J. — The  commissioners  of  Decatur  county,*  for 
the  purpose  of  equalizing  and  rendering  more  shapely  and 
convenient  for  the  public  business,  the  townships  of  the 
county,  detached  certain  territory  from  Wdshing^ton,  and 
attached  it  to  Clinton  township.  The  commissioners  acted 
under  a  statute  found  in  1  R.  8.  p.  495,  and  entitled  <'an 
act  for  the  more  uniform  mode  of  doing  township  business," 
the  first  section  of  which  authorizes  ^Hhe  board  of  county 
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May  Term,    commissioners  in  each  county  to  lay  off  and  divide  the 
_______  same  into  any  number  of  townships  that  the  convenience 

'I'bb  Statb   of  the  citizens  may  require,  and  from  time  to  time,  as  such 

Adaxaoit.    convenience  demands,  to  alter  the  boundaries,"  &c    It  is 

contended  that  this  section  of  the  law  is  void  for  not  being 

germane  to  the  subject  embraced  by  its  title.     The  Court 

so  held  below. 

We  incline  to  a  different  opinion.  The  point  is  not  a 
clear  one;  but  we  think  the  better  opinion  is,  that  the  or- 
ganization of  the  townships  may  be  one  of  the  steps  in 
reaching  a  more  uniform  mode  of  doing  the  business  of 
the  several  townships.  If  so,  it  is  properly  connected  with 
the  subject  of  the  title.  See  Brewster  v.  Tke  City  of  Syra- 
cusej  19  N.  Y.  R.  116.— Henrp  v.  Henry,  13  Ind.  R.  260. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
X  Oavin  and  O.  B.  Hordj  for  the  township. 


<  *i 


14    296 
145    459 

iraw  The  State  v.  Adamson. 

156    880 

171    ^  Tlie  liquor  act  of  1869  is  entitled  ''An  act  to  regulate  and  lioenEO  Hie  sale 

of  spiritaons/'  &c.,  "liquors,  to  preyent  the  adulteration  thereof,  to  repeal 
former  laws/'  &c.,  "and  to  prescribe  penalties/'  &c.  Heldf  that  the  section 
of  the  act  prohibiting  the  giring  away  intoxicating  liquor  to  a  minor  ia 
properly  connected  with  the  subject  embraced  by  the  title. 

Monday,  APPEAL  from  the  Clay  Circuit  Court. 

Perkins,  J. — Indictment  against  Adamson  for  giving 
away  intoxicating  liquor  to  a  minor.  Indictment  quashed 
on  motion. 

The  ground  upon  which  the  indictment  was  quashed, 
appears  to  have  been  that  the  section  of  the  liquor  law  of 
1859,  prohibiting  the  giving  away  of  intoxicating  liquor  to 
a  minor,  was  not  properly  connected  witti  the  subject  em* 
braced  by  the  title  of  the  law. 

The  title  of  the  act  is  as  follows: 
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^  An  act  to  regulate  and  license  the  sale  of  spirituous,  Msy  Twm^ 
&c»9  liquors,  to  prevent  the  adulteration  thereof,  to  repeal  __fz___ 
former  laws,  &c.,  and  to  prescribe  penalties,"  &c,  Th»  Staw 

The  section  referred  to  is  this:  Adamson. 

^  Sec.  11.  If  any  person  shall  sell,  barter,  or  give  away, 
any  intoxicating  liquors  to  any  person  under  the  age  of 
twenty-one  years,  or  to  any  person  at  the  time  in  a  state 
of  intoxication,  the  person  so  offending  shall  be  fined  not 
less  than  five  nor  more  than  one  hundred  dollars,  to  which 
the  Ck>iirt  or  jury  trying  the  cause  may  add  imprisonment 
in  the  county  jail  for  any  determined  period  not  exceeding 
thirty  days." 

The  constitution  requires  that  all  matters  embraced  in  a 
statute  shall  be  properly  connected  with  the  subject  named 
in  the  title. 

One  branch  of  the  subject  included  in  the  title  of  the  act 
in  question,  is  the  licensing — ^the  regulating  of—the  retail  of 
intoxicating  liquors.  That  subject  includes  the  limitations 
as  to  time,  place,  person,  quantity,  &c,  to  be  imposed  upon 
the  sale.  And  when  we  consider  the  object  for  which 
such  a  law  was  passed,  viz.,  to  prevent  abuses  that  might 
flow  from  the  unrestrained  disposal  of  liquors  in  these 
respects,  it  would  seem  that  the  giving  away,  under  cir- 
cumstances which  might  produce  the  same  evil  results  as 
the  selling,  would  be  a  matter  properly  regulated  in  con- 
nection with  the  selUng.  Indeed,  it  may  be  regarded  as  a 
necessary  incident  to  a  statute  regulating  the  sale,  to  se* 
cure  its  efiicient  operation.  It  is  a  necessary  precautionary 
provision  to  prevent  evasion  of  the  prohibition  to  sell.  All 
experience  under  license  laws  proves  this. 

It  is  rather  a  difficult  point,  in  many  instances,  to  deter- 
min  with  legal  precision,  what  is  the  subject  of  ai>  act; 
and  a  still  more  difficult  one  to  determine  what  matter  is 
properly  connected  with  that  subject. 

The  cases  in  our  Reports  where  these  points,  or  one  of 
them  arose,  are  quite  numerous,  and  yet  general  rule&— 
general  definitions  upon  these  points — have  not  been  laid 
down.     Each  case  has  been  decided  as  an  isolated  one. 

In  Greencastle  Township  v.  Blacky  5  Ind.  R.  573,  Judge 
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May  Tenn,    Stuart  held  that  the  subject  of  private,  independent  schools, 

^^^^      was  not  properly  connected,  in  the  constitutional  sense, 

Thb  Statb  with  the  subject  of  the  public  firee  common  school  system. 

AoAMsoH.        In  Beebe  v.  The  StatCj  6  Ind.  R.  551,  Judge  Gookins 

held  that  the  liquor  act  of  1855  embraced  but  one  subject, 

and  matters  properly  connected  therewith. 

In  TJie  Indiana  Central  Railway  Company  v.  PoUs^  7 
.  Ind.  R.  681,  it  was  held  the  infliction  of  penalties  upon 
persons  for  obstructing  highways,  was  a  matter  properly 
connected  with  the  subject  of  the  election  and  duties  of 
supervisors  of  highways.  And  so  was,  in  another  case,  the 
taking,  and  providing  for  compensation  for  articles  taken 
for  public  use,  &c.    Dronberger  v.  Reed^  11  Ind.  R.  420. 

In  The  Madison  and  Indianapolis  Railroad  Co.  v.  White' 
necky  8  Ind.  R.  217,  it  was  held  that  the  matter  of  exemp- 
tion from  liability  for  killing  stock  by  railroad  machinery, 
was  properly  connected  with  the  subject  of  providing  com- 
pensation to  owners  of  stock  killed  by  such  machinery. 

In  Foley  v.  The  State,  9  Ind.  R.  363,  and  in  Gillespie  v. 
3%e  State,  id.  380,  it  was  held  that  a  section  upon  the  trial 
of  indictments  before  the  petit  jury,  was  not  properly  con- 
nected with  the  subject  of  the  jurisdiction  of  the  grand 
jury,  in  finding  indictments.  See,  also,  as  to  repealing 
sections,  5  Ind.  R.  51 ;  Hid.  365.  As  to  the  amendment  of 
Common  Pleas  act,  increasing  jurisdiction.  Reed  v.  The 
State,  12  id.  641.  As  to  the  act  making  bills  and  notes 
assignable,  Mewherter  v.  Price,  11  id.  199.  See,  also, 
Clinton  Township  v.  Draper,  at  this  term,  upon  the  title  of 
the  act  relative  to  mode  of  doing  township  business,  and 
th«  cases  there  cited.  Also,  The  State  v.  Bowers;  Spavgh 
V.  Buffer;  Igoe  v.  The  State,  and  Haggard  v.  Hawkins,  at 
this  t#rm. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

L  N.  Pierce  and  J^  E.  McDonald,  Attorney  General,  for 
the  state. 

A.  T.  Rose,  for  the  appellee. 
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Mfty  Term, 
Haggard  and  Others  v.  Hawkins  and  Others.  1860. 


Haggard 


The  case  of  The  Board,  frc-,  t.  Spider,  18  Ind.  B.  235,  decides  most  of  the     Hawkins. 
points  made  in  this  case. 

The  changing  of  the  boundaries  of  existing  counties,  is  a  matter  properly  con- 
nected with  the  subject  of  forming  new  counties  out  of  those  existing. 

APPEAL  from  the  Lawrence  Circuit  Court.  Mmday, 

June  4. 

Perkins,  J, — A  petition  was  presented  to  the  board  of 
commissioners  of  Lawrence  county  for  a  change  of  the 
boundary  between  that  county  and  Jackson.  A  remon- 
strance was  also  filed.  At  the  second  term  after  the  filing, 
the  commissioners  entered  an  order  upon  their  record  mak- 
ing the  change. 

An  appeal  was  taken  to  the  Circuit  Court.  In  that 
Court  the  proceedings  were  dismissed,  on  the  ground  that 
the  statute  under  which  they  were  instituted,  was  uncon- 
stitutional.    Acts  1857,  p.  25. 

All  the  objections  urged  against  the  act  in  this  case,  or 
nearly  all,  were  presented  and  held  invalid  in  The  Board, 
4-c.,  V.  SpUlerj  13  Ind.  R.  235. 

That  case  arose  upon  the  section  of  the  act  authorizing 
the  formation  of  new  counties  out  of  those  existing. 

This  case  arises  upon  the  second  section  of  the  act, 
which  authorized  the  changing  of  the  boundaries  of  exist- 
ing counties. 

It  is  claimed  that  the  second  section  is  not  properly  em- 
braced in  the  same  act  with  the  first.  But  we  have  no 
doubt  that  the  changing  of  the  boundaries  of  existing 
counties,  is  a  matter  properly  connected  with  the  subject 
of  forming  new  counties  out  of  those  existing,  which  might 
render  many  equalizing  changes  proper,  and,  therefore, 
might  have  been  incorporated  in  the  act  under  the  first 
branch  of  the  title;  as  it  was  not  necessary  to  specify 
properly  connected  matters  in  the  title.  But  such  specifi- 
cation does  no  harm.  And  it  is  probable,  though  we  have 
not  considered  the  point,  that  the  formation  and  fixation 
of  counties  and  boundaries,  is  properly  one  legislative 
subject. 
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Maj  Torm,        The  second  section  of  the  act  is  constitutional;  and 
^^^^'      when  proceedings  under  it  have  taken  place  in  Jackson  and 
Thb  Statb   Lawrence  counties,  ordering  the  proposed  boundary,  it 
Rabourit.    will  become  the  boundary  of  the  counties,  to  its  extent. 

Per    Cfuriam^ — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings, 

T.  R.  Cobb  and  N.  F.  Malottj  for  the  appellants. 
W.  T.  Otto  and  L.  D.  Piersony  for  the  appellees. 


^ » 


The  State,  on  the  relation  of  May,  v.  Rabourn  and 

Others. 

No  proper  exception  lutynig  been  taken  in  this  cmbo,  the  motion  for  a  new  triAl 
reached  nothing  bat  the  merits  as  shown  by  the  evidence. 

Mondmj,  »^ APPEAL  from  the  Jefferson  Court  of  Common  Pleas. 

WOH.EN,  J-Suit  by  the  appeUant  against  the  appel- 
lees,  upon  a  bond  executed  by  Rabourn  (and  the  other 
defendants  as  his  sureties),  as  guardian  of  the  relator. 
Answers  were  filed,  issues  formed,  and  the  cause  tried  by  a 
jury,  resulting  in  a  verdict  and  judgment  for  the  defend- 
ants, a  new  trial  being  denied.  No  question  is  raised  upon 
the  pleadings  in  the  cause. 

Errors  are  assigned  upon  the  ruling  of  the  Court  in  giv- 
ing and  refusing  instructions  in  overruling  the  motion  for 
a  new  trial;  and  in  refusing  to  permit  the  jury  to  take  with 
them  to  their  room  certain  written  evidence  introduced 
upon  the  trial. 

The  reasons  filed  for  a  new  trial  are: 
' ,  1.  The  verdict  is  contrary  to  law  and  evidence. 

2.  The  Court  erred  in  its  instructions  to  the  jury. 

3.  The  Court  erred  in  giving  instructions  asked  for  by 
the  defendants. 

4.  The  Court  erred  in  refusing  to  give  instructions  asked 
for  by  the  plaintiffs. 
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The  ruling  of  the  Court  in  refusing  to  permit  the  jury    May  Term, 

to  take  to  their  room  the  written  evidence,  cannot  be  ex- zss- 

amined  by  ns,  as  that  was  not  one  of  the  grounds  for  ^^"  Stat* 
which  a  new  trial  was  asked.     If  any  error  was  committed,    Babour^. 
in  that  respe<^by  the  Court,  in  the  abuse  of  its  discretion 
or  otherwise,  it  should  have  been  made  the  basis  of  the 
motion  for  a  new  trial.     Kent  v.  Lawson^  12  Ind.  R.  675. 

The  point  is  made  by  the  appellees,  that  no  valid  excep-  ' 
tion  was  taken  to  any  ruling  of  the  Court.  If  this  be  so, 
it  precludes  any  further  examination  of  the  cause.  No  ex* 
ceptions  to  the  ruling  of  the  Court,  either  in  giving  or  re- 
fusing instructions,  appear  in  the  record,  other  than  in  the 
biU  of  exceptions.  It  appears  by  the  record  that,  on  the 
10th  day  of  February,  1858  (the  causae  having  been  before 
that  time  tried),  the  motion  for  a  new  trial  was  overruled, 
to  which  ruling  the  relator  then  excepted,  and  time  was 
given  until  the  10th  day  of  March^  to  prepare  the  bill  of 
exceptions.  The  bill  of  exceptions  was  filed  on  the  first  of 
March.  The  language  of  the  bill  of  exceptions,  in  refer- 
ence to  the  instructions  given  and  refused,  is  in  the  present 
tense,  and  relates  to  the  time  of  filing  the  bill,  and  not  to 
the  time  of  the  decision.  It  does  not  show,  even  by  im- 
plication, that  any  exception  was  taken  to  the  ruling  on 
the  instructions  at  the  time  they  were  given,  and  those 
asked  refused,  but  on  the  contrary,  some  twenty  days  af- 
terwards, when  it  was  too  late  fot  the  Court  to  conrect  any 
errors,  if  they  had  been  committed.  That  such  exceptions 
came  too  late,  is  settled  by  the  cases  of  Leyner  v.  The  SUUe^ 
8  Ind.  R.  490,  and  Johnson  v.  BeU,  10  id.  363. 

As  the  Court  gave  time  to  prepare  the  bill  of  exceptions, 
it  would,  perhaps,  have  been  sufficient  had  it  shown  that 
the  relator  excepted  to  the  ruling  at  the  time  the  instruc- 
tions were  given  and  refused;  but  not  showing  this,  the 
case  stands  as  if  no  exception  had  been  taken  in  this 
respect.  It  may  be  observed  that  the  provisions  of  the 
325th  section  of  the  code,  permitting  exceptions  to  in- 
structions to  be  taken  by  writing  on  them  "refused  and 
excepted  to,"  and  "given  and  excepted  to,"  to  be  signed 
by  the  party  or  his  attorney,  were  not  complied  with. 
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May  Term,  There  having  been  no  proper  exception  taken  to  the  rul- 
^^^'  ing  on  the  instructions,  the  motion  for  a  new  trial  reached 
Thb  State  nothing  but  the  merits  of  the  case  as  shown  by  the  evi* 
PiBKCB.  dence.  We  have  seen  that  the  relator  excepted,  at  the 
time,  to  the  ruling  on  his  motion  for  a  new  trial.  This 
*  appears  by  the  entry  made  by  the  clerk  on  the  order-book. 
The  bill  of  exceptions  does  not  show  that  the  exception 
was  then  taken,  the  language  employed  being  similar  to 
that  in  reference  to  the  instructions;  but  it  contains  the 
evidence.  Perhaps  the  entry  on  the  order-book  showing 
that  exception  was  taken  at  the  time,  and  a  bill  of  excep* 
tions  afterwards  filed  setting  out  the  evidence,  would  con- 
stitute a  sufficient  exception  to  the  ruling  on  the  motion. 
But  we  need  not  decide  this  point,  as  upon  an  examina- 
tion of  the  evidence,  we  think  it  sufficiently  sustains  the 
verdict.  The  defendants  produced  the  receipt  of  the  re- 
lator, showing  that  after  he  arrived  at  majority,  Rabourriy 
his  guardian,  settled  with  him  and  paid  in  full  all  that  was 
due  to  him  from  his  said  guardian;  and  we  cannot  say 
from  the  evidence,  against  the  verdict  of  the  jury,  that  the 
receipt  was  unfairly  or  improperly  obtained,  or  that  the 
settlement  was  improperly  made. 

Per  Curiam.— The  judgment  is  affirmed  with  costs. 

&  C  Stevens^  for  the  state. 

J.  Sullivan^  TT.  M.  JDunnj  and  A.  W.  Hendricks^  for  the 
appellees. 


» » 


The  State  r.  Pierce. — Two  Cases. 

The  information  in  this  case,  charging  that  the  defendant,  a  justice  of  the 
peace  of,  &c.,  at,  &c.,  solemnized  a  marriage  between,  &c,  and  failed  to  re- 
turn and  file  in  the  clerk's  office  a  certificate  of  the  marriage,  with  the 
license  therefor,  within  three  months,  &c.,  contrary,  &c.,  is  good. 

Section  54,  S  R.  S.  p.  441,  by  implication,  repeals  §  II  of  the  act  regulating 
marriages,  if  the  latter  section  would  otherwise  hare  anj  force. 
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APPEAL  from  the  Martin  Court  of  Common  Pleas.       May  Term, 

"WoRDEN,  J* — Information  against  the  appellee  charging       -'•""^' 
that  he,  "being  a  justice  of  the  peace  of  Martin  county,  The  Statb 
and  state  of  Indiana^  on  the  22d  day  of  November^  1857,      Fisrcb. 
at  said  county  of  Martin^  and  state  of  Indiana^  did  sol-  ^fo^^^ 
emnize  a  marriage  between  one  McClesen  Jones  and  one  •^«n«4- 
Rebecca  X  Crrisham^  by  virtue  of  a  license  issued  by  the 
clerk  of  the  Martin  Circuit  Court,  the  said  Rebecca  J. 
Grisham  being  then  and  there  a  resident  of  said  county, 
and  the  said  parties  competent  to  contract  said  marriage; 
and  that  the  said  Jsaxic  H.  Pierce  having  solemnized  said 
marriage,  did  fail  and  neglect  to  return  and  file  in  the 
clerk's  office  of  said  county,  a  certificate  of  said  marriage, 
with  the  Ucense  therefor,  within  three  months  after  the 
same  was  solemnized,  and  for  a  long  space  of  time  there- 
after, to-wit,  the  space  of  five  months,  contrary,"  &c. 

The  information  was  based  upon  an  affidavit  charging 
the  same  facts.  On  motion  of  tlie  defendant,  the  informa- 
tion was  quashed,  and  the  state  excepted. 

We  are  not  apprised  of  the  ground  upon  which  the  in- 
formation w^as  quashed,  nor  do  we  discover  any  substan- 
tial  objection  to  it.  The  8lh  section  of  the  act  regulating 
marriages,  &c.  (1  R.  S.  p.  362),  makes  it  the  duty  of  every 
person  solemnizing  any  marriage,  to  file,  within  three 
months  thereafter,  a  certificate  thereof,  in  the  clerk's  office 
of  the  county  in  which  the  marriage  was  solemnized. 
The  54th  section  of  the  act  defining  misdemeanors,  &c. 
(2  R.  S.  p.  441),  provides  that  "any  person  having  solemn- 
ized a  marriage,  who  shall  fail  to  return  a  certificate  there- 
of, with  the  license  therefor,  within  the  time  prescribed  by 
law,  shall  be  fined  not  less  than  five,  nor  more  than  one 
hundred  dollars." 

The  section  above  quoted  by  implication  repeals  the 
11th  section  of  the  act  regulating  marriages,  &c.,  if  that 
section  would  otherwise  have  any  binding  force.  Vide 
The  Slate  v.  Horsey^  at  the  present  term  (1). 

The  case  made  by  the  information  falls  within  the  pro- 
visions of  the  statute,  and  we  think  the  Court  erred  in 
quashing  it.  ^ 
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MayTenn,       Per  Cktriam. — The  judgment  is  reversed  with  costs. 

^"^"'       Cause  remanded,  &c. 
Haldsbman      j;  E.  McDonald,  Attorney  Greneral,  and  A.  L.  RoackCy 
BiBDSALL.    for  the  state. 

X  Bakery  for  the  appellee. 

(1)  Ante,  185. 


il87   GMl 


>  i»*  >  » 


Halderman  v.  Birdsall  and  Another. 

Tho  error  as8ig;iicd  in  this  case  was,  that  the  Court  rendered  judgment  for  the 
appellees  on  a  demand  not  due  when  the  suit  was  brought.  No  exception 
was  taken  to  any  ruling  upon  the  pleading,  the  admission  of  cridcrco,  or 
instructions  to  the  jury.  There  was  one  good  count  in  the  com;«lahit 
Held,  that  there  was  no  error. 

Where  the  complaint  contains  one  good  count,  and  the  yerdict  is  general,  the 
Supreme  Court  will  sustain  it. 

Monday,  APPEAL  ffom  the  Jefferson  Circuit  Court. 

WoRDEN,  J. — Action  by  the  appellees  against  the  appel- 
lant.   Judgment  for  the  plaintiffs  below. 

The  only  error  assigned  is,  that  judgment  was  rendered 
for  the  appellees  when  it  should  have  been  rendered  for  the 
appellant,  and  ^' there  is  error  in  this  that  said  Court  ren- 
dered judgment  in  favor  of  said  appellees  on  a  demand 
not  then  due  or  due  at  the  time  of  suit  brought." 

There  was  no  exception  taken  to  any  ruling  of  the 
Court  on  the  pleadings,  or  the  admission  of  evidence, 
or  instructions  to  the  jury,  nor  is  the  evidence  set  out. 
Hence  the  question  sought  to  be  raised  by  the  assignment 
of  errors  is  not  presented  by  the  record,  unless  the  objec- 
tion thus  made  requires  an  examination  of  the  complaint, 
to  ascertain  whether  it  ^<  states  facts  sufficient  \m  consti- 
tute a  cause  of  action."  Acts  of  1855,  p.  60.  But  this 
would  not  avail  the  appellant.  Without  deciding  that  the 
assignment  of  errors  would  reach  such  defect  in  the  com* 
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plaint,  either  with  or  without  a  motion  in  arrest  of  judg-   ^^7  Tenny 
xnent  in  the  Court  below,  none  having  been  made  in  that       ^^^^' 
Court,  we  are  of  opinion  that  the  complaint  is  sufficient     Spavqh 
to  sustain  the  judgment.  Hufysb. 

The  complaint  contains  five  paragraphs,  four  of  which 
are  for  the  recovery  of  the  value  of  certain  goods.  The 
goods  were,  in  part,  alleged  to  have  been  sold  by  the  plain- 
tiffs to  the  defendant  on  a  credit  that  had  not  expired  at 
the  time  the  suit  was  brought,  fraud  being  alleged  in  the 
purchase  of  them.  We  need  not  decide  whether  these 
counts  contain  facts  sufficient,  &C.,  as  there  was  another 
paragraph  for  money  had  and  received  by  the  defendant 
for  the  use  of  the  plaintifis,  for  more  than  the  amount  re- 
covered, and  to  this  count  the  objection  does  not  apply. 
This  count,  at  least,  contains  a  good  cause  of  action  for 
more  than  the  amount  recovered,  and  the  verdict  being  a 
general  one,  we  cannot  say  that  it  was  not  found  upon  *  * 
this  count. 

As  the  judgment  will  have  to  be  affirmed  for  the  reason 
indicated,  we  have  not  thought  it  necessary  to  examine 
carefully  the  validity  of  the  other  paragraphs,  or  to  express 
any  opinion  upon  them. 

Per  Curiam. — The  judgment  is  affirmed  with  2  per  cent 
damages  and  costs. 

M.  O.  Bright^  for  the  appellant 

T.  T.  Crittenden  and  H.  W.  Harrif^ton^  for  the  appel- 
lees. 


»  mm^  •' 


Spaugh  and  Another  v.  Huffer,  Administrator. 

APPEAL  from  the  Bartholomew  Circuit  Court  Monday^ 

Per  Curiam.— axdt  upon  a  note  given  by  a  constable  on  ^^"^  ^' 

the  purchase  of  a  judgment    Defense  set  up,  illegality  of 

consideration. 

Vol.  XIV— 20 


■  I 
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May  Term,       Per  OuHam. — The  judgment  is  reversed  with  costs. 
_____  Cause  remanded,  &c. 

Haldbrmah      J.  E,  McDonald^  Attorney  General,  and  A.  L.  Roaches 
BiRDSALL.    for  th«  state. 

X  Baker^  for  the  appellee. 

« 

(1)  AnU,  185. 
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Halderman  v.  Birdsall  and  Another. 

• 

The  error  assigned  in  this  case  was,  that  the  Court  rendered  jndgment  for  the 
appellees  on  a  demand  not  dae  when  the  suit  was  brought.  No  exception 
was  taken  to  any  ruling  upon  the  pleading,  the  admission  of  cyidcrco,  or 
instructions  to  the  jury.  There  was  one  good  count  in  the  complaint 
Held,  that  there  was  no  error. 

Where  the  complaint  contains  one  good  count,  and  the  verdict  is  general,  the 
Supreme  Court  will  sustain  it. 

Monday,  APPEAL  from  the  Jefferson  Circuit  Court. 

WoRDEN,  J. — Action  by  the  appellees  against  the  appel- 
lant.   Judgment  for  the  plaintiffs  below. 

The  only  error  assigned  is,  that  judgment  was  rendered 
for  the  appellees  when  it  should  have  been  rendered  for  the 
appellant,  and  ^Hhere  is  error  in  this  that  said  Court  ren- 
dered judgment  in  favor  of  said  appeUees  on  a  demand 
not  then  due  or  due  at  the  time  of  suit  brought." 

There  was  no  exception  taken  to  any  ruling  of  the 
Court  on  the  pleadings,  or  the  admission  of  evidence, 
or  instructions  to  the  jury,  nor  is  the  evidence  set  out. 
Hence  the  question  sought  to  be  raised  by  the  assignment 
of  errors  is  not  presented  by  the  record,  unless  the  objec- 
tion thus  made  requires  an  examination  of  the  complaint, 
to  ascertain  whether  it  '^  states  facts  sufficient  te  consti- 
tute a  cause  of  action."  Acts  of  1855,  p.  60.  But  this 
would  not  avail  the  appellant.  Without  deciding  that  the 
assignment  of  errors  would  reach  such  defect  in  the  com- 
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plaint,  either  with  or  without  a  motion  in  arrest  of  judg-   M*y  Tenn, 
ment  in  the  Court  below,  none  having  been  made  in  that       ^^^^' 


•  ••»  ■ 


Court,  we  are  of  opinion  that  the  complaint  is  suJfficient     Spauoh 
to  sustain  the  judgment.  HumB. 

The  complaint  contains  five  paragraphs,  four  of  which 
are  for  the  recovery  of  the  value  of  certain  goods.  The 
goods  were,  in  part,  alleged  to  have  been  sold  by  the  plain- 
tiffs to  the  defendant  on  a  credit  that  had  not  expired  at 
the  time  the  suit  was  brought,  fraud  being  alleged  in  the 
purchase  of  them.  We  need  not  decide  whether  these 
counts  contain  facts  sufficient,  &c.,  as  there  was  another 
paragraph  for  money  had  and  received  by  the  defendant 
for  the  use  of  the  plaintifis,  for  more  than  the  amount  re- 
covered, and  to  this  count  the  objection  does  not  apply. 
This  count,  at  least,  contains  a  good  cause  of  action  for 
more  than  the  amount  recovered,  and  the  verdict  being  a 
general  one,  we  cannot  say  that  it  was  not  found  upon  '  * 
this  count 

As  the  judgment  will  have  to  be  affirmed  for  the  reason 
indicated,  we  have  not  thought  it  necessary  to  examine 
carefully  the  validity  of  the  other  paragraphs,  or  to  express 
any  opinion  upon  them. 

Per  Cfuriam. — The  judgment  is  affirmed  with  2  per  cent, 
damages  and  costs. 

M.  O*  Bright^  tor  the  appellant. 

T.  T.  Crittenden  and  H.  W.  Harrington^  for  the  appel- 
lees. 


Spaugh  and  Another  v.  Huffer,  Administrator.^ 

APPEAL  from  the  Bartholomew  Circuit  Court  Monday^ 

Per  Chmam* — Suit  upon  a  note  given  by  a  constable  on 

the  purchase  of  a  judgment    Defense  set  up,  illegality  of 

consideration. 

Vol.  XIV.— 20 
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May  Term,        In  the  code  of  1852,  at  p.  449,  commences  an  act  enti- 

■^"^'      tied  "  An  act  providing  for  the  election  and  qualification  of 

ThbTowhof  jnstices  of  the  peace,  and  defining  their  jurisdiction,  pow- 

poBT,  &o.     ers,  and  duties  in  civil  cases." 

1^^^  The  113th  section  of  that  act  provides  that  no  constable 

shall  purchase  a  judgment  on  the  docket  of  any  justice  in 

the  township  of  the  constable. 

At  p.  480  of  the  same  volume  of  the  code,  commences 
an  act  entitled  ^^  An  act  prescribing  the  number,  and  de- 
fining the  powers  and  duties  of  constables." 

It  is  manifest  that  the  provision  touching  constables, 
above  mentioned,  is  misplaced.  It  should  have  been  in 
the  act  in  relation  to  constables.  It  is  not  embraced  by, 
nor  properly  connected  with,  the  subject  of  the  justices' 
act. 

The  purchase  of  a  judgment  by  a  constable,  in  a  case 
where  no  execution  comes  to  him  for  its  collection,  is  not, 
per  se,  void  at  common  law. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

R,  ERUj  for  the  appellants. 

W.  Herod  and  &  Stansifer,  for  the  appellee. 


14  306 
144  975 
144    nl8 


■  <  ^1 


The  Town  of  Williamsport  and  Buel,  Treasurer  of 
Warren  County,  r.  Kent  and  Another. 

The  trustees  of  a  town  have  no  power  under  the  statute  to  assess  and  levy  the 
corporation  tax  for  the  jear,  after  the  third  Tuesday  in  May. 

Where  a  power  is  given  to  a  corporation  by  statute,  and  a  time  fixed  within 
which  the  power  must  be  exercised,  the  power  fails  at  the  expiration  of  the 
time. 

Ttteaday,  APPEAL  from  the  Warren  Court  of  Common  Pleas. 

Davison,  J. — This  was  a  complaint  by  the  appellees, 
who  were  the  plaintiffs,  for  an  injunction  against  the  ap- 
pellants, who  were  the  defendants.    The  object  of  the  suit 
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was  to  enjoin  the  town  of  Williamsport  from  collecting  a    May  Tenn, 
corporation  tax  assessed  against  the  plaintiffs.  ^°"^' 

Plaintiffs  allesfe  that  the  trustees  of  said  town  levied  the  ThbTowhof 
tax  in  question,  and  delivered  their  duplicate  containing     pobt,  ftc. 
said  tax,  to  the  county  auditor,  who  entered  it  upon  his       ^:^^ 
duplicate,  and  that  Buel^  the  county  treasurer,  is  proceed- 
ing to  collect  the  tax  so  levied,  &c.     It  is  averred  that  that 
tax  was  not  levied  according  to  law,  in  this,  that  it  was 
levied  on  the  21st  of  July^  1855,  when  the  statute  then  in 
force  required  all  such  taxes  to  be  levied  prior  to  the  third 
Tuesday  in  May^  in  each  year;  and  further,  the  same  Was 
levied  by  said  trustees  to  pay  interest  upon  a  debt  created 
by  them  for  the  purchase  of  a  building  known  as  the 
county  seminary,  which  debt  was  created  by  said  trustees 
without  authority  of  law,  &c. 

Defendants  demurred  to  the  complaint;  but  their  de- 
murrer was  overruled,  and  thereupon  they  filed  an  answer 
alleging  that  said  trustees,  before  the  third  Tuesday  of 
May^  1855,  determined  upon  the  amount  of  taxes  to  be 
assessed  for  that  year,  and  directed  the  assessor  to  assess 
the  property  in  said  town,  and  make  return  by  the  second 
Tuesday  in  June;  that  they  caused  notice  to  be  given  that 
on  the  19th  of  June^  1855,  they  would  hear  all  objections 
to  the  assessment,  and  they  aver  that  on  said  day  the 
plaintiffs  appeared,  and  had  the  assessment,  as  to  them, 
corrected  and  reduced,  and  that  upon  aU  such  objections 
having  been  heard  and  disposed  of,  the  trustees  levied  a 
tax  upon  all  the  taxable  property  of  said  town,  the  plain- 
tiff' property  included,  of  37i  cents  on  the  100  dollars, 
and  25  cents  on  each  poll.  It  is  averred  that  this  tax  was 
assessed  and  levied  for  town  purposes,  and  not  to  pur- 
chase a  building  known  as  the  county  seminary,  or  to  pay 
interest  on  a  debt  incurred  for  such  purpose. 

The  issues  were  submitted  to  a  jury,  who  found  a  gen- 
eral verdict  for  the  plaintiffs,  and  also  specially,  as  follows: 
"  That  the  town  of  Williamsport  was  incorporated  in  the 
spring  of  1854;  and  on  the  14th  of  May^  1855,  the  board 
of  trustees  of  the  town  determined  upon  the  amount  of 
the  general  tax  for  the  current  year;  that  the  corporation 
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Hay  Term,   assessor  returned  the  assessment  rolls  to  the  trustees  on 

^8^'      the  19th  of  Jttne,  1866,  and  on  the  21st  of  July  following, 

l^TowHor  they  levied  the  tax  for  that  year."    The  jury  also  fonnd 
Williams-  ^  j  j     j 

PORT,  &c.  that  the  corporation  has  contracted  for  the  county  semi- 
^^,  nary  without  any  petition  from  the  tax-payers,  and  that 
the  tax  for  1866  was  levied,  in  part,  to  provide  for  that 
contract" 

Upon  the  return  of  the  verdict,  the  defendants  moved 
for  a  new  trial;  but  their  motion  was  overruled,  and  judg- 
ment  rendered  for  the  plaintiffs. 

The  several  orders  of  the  board  of  trustees  relative  to 
the  amount,  assessment,  and  levy  of  the  tax  in  question, 
are  in  these  words: 

^^May  14, 1866.  The  board  proceeded  to  determine  the 
amount  of  general  tax,  and  on  motion  it  was  ordered  that 
there  shall  be  levied  the  sum  of  600  dollars  for  the  current 
year,  and  that  the  assessor  shall  assess  all  property  in  the 
town  of  WiUiamspart  liable  to  taxation,  and  return  his 
assessment  roll  on  or  before  the  second  Tuesday  of  Jtme, 
1866. 

^^Jime  19, 1866.  The  board  met  and  examined  the  as- 
sessment  roll,  and  corrected  it. 

^^JtUy  21, 1866.  Ordered  by  the  board,  that  there  shall 
be  37}  cents  levied  on  each  100  dollars  of  taxable  prop- 
erty in  the  town  of  WiUiamsport  for  town  purposes,  and 
26  cents  on  each  poll  in  said  town,  for  like  purposes,  for 
the  year  1866." 

In  view  of  these  orders,  the  taxes  levied  could  be  ap- 
plied to  no  other  than  ordinary  town  purposes.  Hence, 
the  inquiry  arises,  were  they,  for  such  purposes,  legally  as- 
sessed and  levied? 

The  act  for  the  incorporation  of  towns,  &c,  declares 
that  'Hhe  board  of  trustees  shall,  before  the  third  l^iesday 
in  May  of  each  year  after  the  town  shall  have  been  incor- 
porated, determine  the  amount  of  general  tax  for  the  cur- 
rent year;  but  the  tax  for  the  year  in  which  the  town  is 
incorporated,  may  be  determined  at  any  time  by  the  board 
of  trustees." 

Here,  the  evidence  shows  that  the  town  of  WiUiamsport 


■   •  »  »   » 


Fox  V,  Barker. 

A  set-off  is  good,  to  the  extent  of  the  siiin  sned  for,  though  a  suit  upon  it 
wonld  have  been  barred  by  the  statute  of  limitations,  at  the  date  of  the 
cause  of  action  against  which  it  is  pleaded. 


T. 
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was  incorporated  in  the  spring  of  1854,  but  the  tax,  in  this    May  Tvm, 
instance,  was  not  levied  until  the  2l8t  of  JWy,  1855.    It      ^°^* 
therefore  becomes  necessary  to  inquire  whether  the  board        ^^^ 
of  trustees  had  power  to  levy  it  after  the  third  Tuesday  in 
May.    As  we  construe  the  provision  to  which  we  have  re* 
ferred,  the  words  ^'determine  the  amount  of  general  tax 
for  the  current  year,''  mean  the  final  determination  of  the 
board  as  to  the  amount,  assessment,  and  levy  of  taxes  for 
the  current  year.     And  this  construction  being  correct,  it 
follows  that  the  board  had  no  power  to  order  the  assess* 
ment  and  levy,  in  this  case,  after  the  third  Tuesday  of  May. 

It  is  said  in  argument  that  the  time  designated  is  merely 
directory;  that  the  statute  contains  no  negative  words  in* 
hibiting  the  trustees  firom  making  the  levy  afterwards;  and 
that  the  tax  was,  therefore,  duly  levied.  We  think  others 
wise.  It  may  be  laid  down  as  a  general  rule,  that  '^  where 
a  power  is  given  by  statute  to  a  corporation,  and  a  time 
fixed  within  which  that  power  shall  be  exercised,  it  must 
be  executed  within  that  time  or  the  power  is  gone." 

And  to  this  rule,  the  present  case  is  not,  in  our  opinion, 
an  exception.  The  result  is,  the  board  of  trustees,  after 
the  third  Thtesday  of  itfay,  1853,  had  no  power,  under  the 
statute,  to  order  the  assessment  and  levy  of  taxes  for  ordi- 
nary town  purposes  for  the  current  year,  and  that  the 
plaintiffs  are  not,  therefore,  liable  for  the  tax  thus  levied 
on  their  property. 

Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

R.  A.  ChaneUerj  for  the  appellants. 

J.  R.  M.  Bryant^  for  the  appellees. 
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May  Term, 

1860. 


Fox 

T. 


Tuetdajf, 
June  5. 


APPEAL  from  the  Hendricks  Circuit  Court. 

WoRDEN,  J. — Action  by  the  appellant  against  the  ap- 
pellee upon  a  promissory  note  made  in  the  year  1857  by 
the  defendant  to  one  Cox,  and  by  the  latter  indorsed  to  the 
plaintiff. 

The  defendant  set  up  by  way  of  defense,  an  offset  for 
work  and  labor  performed  by  the  defendant  for  the  plain- 
tiff, in  the  years  1849, 1850,  and  1851.  The  set-off  was 
allowed,  leaving  a  smdl  balance  in  favor  of  the  plaintiff, 
for  which  he  had  judgment 

The  only  question  raised  in  the  case  is,  whether  the  set- 
off should  have  been  allowed.  The  appellant  claims  that 
it  was  barred  by  the  statute  of  limitations,  and  could  not 
be  made  available  as  a  defense. 

The  statute  provides  that  ^'a  party  to  an  action  may 
plead  or  reply  a  set-off  or  payment  to  the  amount  of  any 
cause  of  action  or  defense,  notwithstanding  such  set-off  or 
payment  is  barred  by  the  statute."     2  R.  S.  p.  77,  ^  214. 

The  counsel  for  the  appellant  insists  that  this  provision 
should  be  construed  to  embrace  only  such  matters  of  set- 
off as  accrued  subsequently  to  the  cause  of  action,  and 
not  such  as  accrued  prior  thereto,  as  in  the  case  at  bar. 
He  aifgues  thus: 

'^Taking  the  section  in  question  in  its  literal  significa- 
tion, no  man  can  find  a  reason  for  it.  Apply  it  to  a  set-off 
that  accrued  after  the  cause  of  action,  and  it  is  reasonable 
and  just.  If  A,  holds  a  note  on  B.  which  would  not  be 
barred  for  twenty  years,  and  A*  afterwards  makes  an  ac- 
count with  B.  which  would  be  barred  in  six  years,  it  is 
just  and  right  that  B.^s  account  should  not  be  barred,  for 
really  it  would  be  a  payment  on  the  note.  Thus  far  there 
is  a  reason  for  the  section  referred  to,  but  further  there  is 
none ;  and  when  the  reason  of  a  law  ceases,  the  law  itself 
ought  to  cease  with  it." 

Whatever  force  there  may  be  in  this  view  of  the  ques- 
tion when  addressed  to  the  law-making  power,  we  think  it 
cannot  prevail  with  the  Courts  in  the  construction  of  the 
statute.  Its  terms  are  broad  and  unequivocal,  and  do  not 
admit  of  the  limited  construction  contended  for.     It  em- 
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braces  matters  of  set-off  which  accrued  before,  as  well  as    May  Tcnn, 
those  which  accraed  after,  the  cause  of  action.     This  con-  __!;?__-_ 
stmction  is  fully  sustained  by  the  case  of  Livingood  v.   Woodfobd 
Livingoodj  6  Blackf.  268.     Indeed,  the  construction  con-     Lbayxk- 
tended  for  by  the  appellant  would  require  that  case  to  be 
overruled.     The  question  there  arose  upon  similar  statu- 
tory provisions.     The  suit  was  commenced  in  1840,  upon 
•a  bill  dated  Noveviiber  1,  1833.     A  set-off  was  pleaded. 
Replication  that  the  cause  of  set-of[  did  not  accrue  w^ithin 
five  years  next  before  the  first  day  of  November^  1833. 
Demurrer  to  the  replication.     The  Court,  after  citing  the 
statutory  provisions,  say:    "It  is  the  object  of  both  to  pre- 
vent the  statute  of  limitations  from  operating  upon  so 
much  of  the  set-off  as  shall  equal  the  plaintiff's  demand; 
the  excess,  if  any,  is  barred;  and  it  is  immaterial  though 
the  matter  of  set-off,  had  it  been  prosecuted  by  suit,  would 
have  been  barred  at  the  date  of  the  cause  of  action  against 
which  it  is  pleaded." 

This  case  holds  not  only  that  a  set-off  may  be  pleaded 
which  accrued  before  the  cause  of  action,  although  barred 
at  the  time  the  suit  is  brought,  but  that  such  setoff  may 
be  pleaded,  although  barred  by  the  statute  at  the  time  the 
cause  of  action  accrued. 

We  are  of  opinion  that  no  error  was  committed  in  ad- 
mitting evidence  of  the  set-off,  and  allowing  it,  and,  there- 
fore, that  the  judgment  should  be  affirmed. 

Per  Curiam^ — The  judgment  is  afiirmed  with  costs. 

P.  S,  Kennedy^  for  the  appellant. 

L,  M.  CampbeUj  for  the  appellee. 


.   m» 


WooDPORD  V.  Leavenworth,  Administrator. . 

In  an  action  founded  npon  the  coTcnants  in  a  deed,  a  copj  of  the  deed  mnst 

be  set  out. 
To  oonstitate  a  breach  of  a  general  eovenant  of  wanrantjr,  there  must  hare 
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been  an  entire  want  of  title  in  tiie  grantor,  or  an  eriction  bj  a  paramoimt 

tide. 
In  an  action  against  an  administrator  for  monej  paid  for  the  nse  of  the  estate 

of  his  decedent,  the  complaint  most  show  that  the  monej  wai  paid  at  the 

request,  express  or  implied,  of  the  deceased  or  the  defendant. 
The  abolition  of  the  distinction  between  actions  at  law  and  snits  in  eqnity, 

does  not  entitle  a  party  to  recoyer  in  a  case  where,  before  snch  abolition,  he 

conld  not  have  recovered  cither  at  law  or  in  equity. 
If  a  grantee  accept  a  deed  without  sufficient  coTenants  against  incumbrances, 

he  cannot  recover  for  money  paid  in  rcmoring  incumbrances,  unless  it  was* 

paid  under  such  circumstances  as  to  raise  an  implied  assumpsit 


Tuesday, 
June  5. 


APPEAL  from  the  Crawford  Court  of  Common  Pleas. 

WoRDEN,  J. — Complaint  by  the  appellant  against  the 
appellee,  stating,  in  substance,  the  following  facts,  viz.: 
That  the  estate  of  Jidius  Woodfordf  deceased,  was  justly 
indebted  to  the  plaintiff  in  the  sum  of  500  doUare,  for 
money  laid  out,  expended,  and  advanced  for  the  use  and 
benefit  of  said  estate,  in  this,  that  in  the  lifetime  of  said 
Julius^  to-wit,  on  the  15th  of  October^  1842,  the  said  JuHius 
sold  and  conveyed  to  the  plaintiff,  by  deed  of  general  war- 
ranty, certain  real  estate  lying  in  Crawford  county,  and 
covenanted  that  he  and  his  heirs  would  forever  warrant 
and  defend  the  premises  to  the  plaintifi*,  his  heirs  and  as- 
signs, against  the  lawftd  claims  of  all  persons  whomso* 
ever;  that  the  real  estate  thus  conveyed  was  encumbered 
by  a  mortgage,  executed  by  the  deceased  in  1837  to  the 
state  of  Jm2kma,  for  1,000  dollars,  payable  five  years  after 
the  date  thereof  to  the  commissioners  of  the  sinking  fund, 
for  the  benefit  of  the  state,  together  with  interest  at  the 
rate  of  9  per  cent,  per  annum,  payable  annually  in  ad- 
vance; that  500  dollars  of  the  principal  and  one  year's  in- 
terest thereon,  were  still  due  upon  the  mortgage  at  the 
time  of  the  death  of  said  Julius^  which  balance  of  500 
dollars  principal,  and  the  interest  accruing  thereon,  consti- 
tuted a  legal  incumbrance  upon  the  premises,  for  the  pay- 
ment of  which  the  estate  of  said  Julius  is  liable;  that  in 
order  to  keep  the  mortgage  from  being  foreclosed,  and  for 
the  benefit  of  the  estate  of  the  deceased,  the  plaintiff,  since 
the  death  of  the  deceased,  has  paid  the  interest  due  on 
the  mortgage  since  the  year  1846  up  to  the  present  time, 
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amounting  to  500  dollars;  that  the  estate  of  said  Julius^   MajTenn, 
at  the  time  of  his  death,  was  entirely  insolvent,  without       ^^^* 
means  of  paying  any  part  of  the  interest,  and  so  contin-  Wood»ow> 
ued  until  1857,  when,  by  an  act  of  congress,  it  was  ren*     Lbatbit- 
dered  solvent,  and  not^  has  means  whereby  the  money      ^^■"'• 
thus  paid  by  the  plaintiff  can  be  refunded  to  him;  where- 
fore he  demands  judgment  for  the  same. 

To  this  complaint  a  demurrer  was  sustained,  and  ex* 
ception  taken;  and  final  judgment  was  rendered  for  the 
defendant. 

The  only  question  is  whether  the  demurrer  was  correctly 
sustained.  The  action  does  not  seem  to  be  founded  upon 
the  covenant  in  the  deed ;  but  were  that  the  case,  the  com- 
plaint would  be  defective  for  two  reasons,  if  for  no  other : 
First,  because  no  copy  of  the  deed  is  set  out  as  required 
by  the  statute;  and,  second,  because  the  covenant  as  de- 
scribed in  the  complaint,  is  only  one  of  general  warranty, 
and  not  against  incumbrances,  and  the  facts  alleged  do 
not  constitute  a  breach  of  the  covenant  of  warranty.  To 
constitute  a  breach  of  the  covenant  of  warranty,  there 
must  have  been  an  entire  want  of  title  in  the  grantor,  or 
an  eviction  by  a  paramount  title.  Hooker  v.  Fobomj  4 
Ind.  B.  90. — HamuUi  v.  Henderson^  id.  174. 

The  complaint  is  equally  defective  considered  as  found- 
ed on  the  payment  of  the  money  by  the  plaintiff  for  the 
use  of  the  estate  of  the  deceased.  It  is  not  shown  that 
the  money  was  paid  at  the  request  of  the  deceased  or  the 
defendant,  either  express  or  implied.  In  order  to  entitle  a 
party  to  recover  for  money  paid,  <Hhe  defendant's  express 
or  implied  request  to  the  plaintiff  to  pay  the  money  for  his 
use,  should  be  shown  by  the  plaintiff.  It  is  not  sufficient 
to  prove  merely  the  defendant's  liability  to  a  third  person, 
and  the  plaintifTs  discharge  of  such  responsibility.  It  is 
necessary  to  establish  that  the  plaintiff  did  so  at  the  in- 
stance of  the  defendant,  or  that  the  act  was  subsequently 
recognized  by  him.  For  it  is  a  clearly  established  princi- 
ple, that  no  assumpsit  can  be  raised  on  the  voluntary  and 
unasked  payment  of  the  debt  of  another  person;  and  that 
one  man  cannot  become  the  creditor  of  another  without 
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May  Term,   his  knowledge  or  consent."     Chit,  on  Cont.  (Perk,  ed.)  p. 

^^^0'  592,  and  note  2. 
WooDFOBD  The  appellant  insists,  however,  "that  as  he  bought  the 
Lbatbk-  land  in  good  faith,  and  paid  the  full  value  therefor,  by  the 
WORTH,  practice  of  Courts  blending  law  and  equity  together,  un- 
der the  circumstances  of  this  case  as  set  forth  in  the  com- 
plaint, he  has  a  right  to  recover  back  the  money  paid  by 
him  as  interest  to  prevent  the  land  from  being  sold,"  the 
estate  being  insolvent  and  iinable  to  pay  it  until  the  pas- 
sage of  the  act  of  congress  mentioned.  We  are  not  able 
to  perceive  that  the  insolvency  of  the  estate  of  the  de- 
ceased can  have  much  influence  upon  the  determination 
of  the  question  involved.  It  is  undoubtedly  true,  how- 
ever, that  if  by  the  rules  of  either  law  or  equity,  the  plain- 
tiff is  entitled  to  recover  on  the  facts  stated,  he  may  do  so 
in  this  case.  But  the  abolition  of  the  distinction  between 
actions  at  law  and  suits  in  equity,  does  not  entitle  a  party 
to  recover  in  a  case  where,  before  such  abolition,  he  could 
not  have  recovered  either  at  law  or  in  equity.  We  are  not 
apprised  of  any  legal  or  equitable  principle  that  would  en« 
title  the  plaintiff  to  recover  upon  the  facts  stated,  nor  has 
any  authority  been  cited  by  the  appellant  tending  to  sus- 
tain the  action.  It  is  clear  that  the  action  will  not  lie  as 
for  money  paid.  If  the  appellant  took  the  conveyance 
without  covenants  sufficient  to  protect  him  against  incum- 
brances, it  was  his  own  folly,  and  he  cannot  call  upon  the 
Courts  to  protect  him  from  the  consequences  of  his  own 
imprudence  by  extending  the  covenant  of  warranty  be- 
yond its  legitimate  scope  and  effect.  "If  the  grantee  ac- 
cepts a  deed  without  covenants,  and  the  case  be  free  from 
fraud,  he  cannot  recover  back  the  consideration-money, 
though  the  title  fails."  4  Kent  (5th  ed.),  p.  471,  note  6. 
So,  if  a  grantee  accept  a  deed  without  sufficient  cove- 
nants against  incumbrances,  he  cannot  recover  for  money 
paid  in  removing  such  incumbrances,  unless  paid  under 
such  circumstances  as  will  raise  an  implied  assumpsit, 
which  we  have  seen  was  not  the  case  here. 

We  are  of  opinion  that  the  ruling  below  on  the  demur- 
rer was  correct,  and  that  the  judgment  should  be  aflirmed. 
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Per  Ouriam, — The  judgment  is  affirmed  with  costs.  May  Term, 

A.  J.  Simpson^  for  the  appellant.  •*^^^' 

W.  A.  Porterj  for  the  appellee.  Swikhit 

^  Thb  Statb. 


<  *#•  ■ 


SwiNNEY  V.  The  State. 

Qfuere,  whether  bargaining  for  nsarioas  interest  at  one  time,  and  reociying  it 

at  a  sabeeqnent  time,  constitnte  separate  offsnses,  bo  that  a  prosecntion 

barred  as  to  the  bargaining,  would  lie  as  to  the  receiving. 
If  such  a  prosecntion  wonld  lie,  the  nsnrions  interest  most  be  proved  to  hare 

been  received  from  the  person  from  whom  it  is  charged  in  the  information  to 

have  been  received. 

APPEAL  from  the  Allen  Court  of  Common  Pleas.         TViesefay, 

WoRDEN,  J. —  Information  against  the  appellant  for 
usury.  Plea,  not  guilty.  Trial  by  jury;  conviction  and 
judgment;  motion  for  a  new  trial,  and  in  arrest  of  judg- 
ment being  overruled. 

The  information  was  filed  on  the  10th  of  January^  1859, 
and  charges  that  on  or  about  the  5th  of  Ayg^ist^  1857,  at 
said  county,  the  defendant  received  from  one  William 
Schoenell,  by  virtue  of  a  certain  contract  made  on  the  5th 
day  of  August^  1856,  between  the  defendant  and  Schoenelly 
100  dollars  for  the  use  of  400  doUars  for  one  year,  being  at 
the  rate  of  25  dollars  interest  on  each  100  dollars,  so  that 
the  defendant  received  76  dollars  usurious  interest 

The  material  facts,  as  shown  by  the  evidence,  are  as 
follows :  On  the  5th  day  of  Augusty  1856,  Schoenelly  de- 
siring to  borrow  some  money,  made  an  arrangement, 
through  a  third  person,  to  procure  the  same  of  the  defend- 
ant. A  note  was  executed  by  SchoeneU  to  the  third  person 
for  500  dollars,  payable  in  one  year,  and  also  a  mortgage 
to  secure  the  same,  on  a  city  lot.  The  note  and  mortgage 
were  indorsed  over  to  the  defendant,  by  the  nominal  payee, 
and  the  defendant  advanced  to  SchoeneU  400  dollars. 

Sometime  before  the  note  and  mortgage  matured,  Schoe* 
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Kaj  Tenn,   nell,  finding  he  oonld  not  raise  the  money,  sold  the  mort- 

^^^*      gaged  premises  to  one  John  L.  Bolts.    Before  the  note  and 

SwiKHBT    mortgage  matared,  BctUs  paid  off  the  same  to  the  defend- 

Tkb  Statb.  ant,  a  small  deduction  being  made  on  account  of  payment 

before  maturity. 

On  this  state  of  facts,  the  verdict  and  judgment  cannot 
be  sustained. 

The  statute  on  which  the  information  is  predicated, 
provides  that ''  Any  person  who  shall,  directly  or  indirectly, 
bargain  for,  receive,  or  reserve,  on  any  contract  or  agree- 
ment whatever,  a  greater  rate  of  interest  than  at  the  time 
is  allowed  by  law,  shall  be  fined,"  &c. 

It  is  unnecessary,  for  the  purposes  of  this  case,  to  deter- 
mine whether  a  bargain  for  illegal  interest,  and  a  subse- 
quent receiving  of  the  interest  thus  bargained  for,  constitute 
two  separate  offenses  or  whether  they  amount  to  only  one; 
nor  need  we  determine  whether  the  facts  which  transpired 
on  the  5th  of  Augu$tj  1856,  amounted  to  a  reservation  of 
the  usurious  interest  Whatever  offense  was  committed 
on  the  day  last  named,  by  the  transaction  which  then 
took  place,  was  barred  by  the  statute  of  limitations  before 
the  information  was  filed,  more  than  two  years  having 
elapsed,  and  it  not  being  shown,  either  by  averment  or 
proof,  that  any  of  the  exceptions  to  the  limitation  applies 
to  the  case. 

We  understand  the  information  as  charging  simply  a 
receiving  of  the  usurious  interest,  on  the  5th  of  August, 
1857,  by  virtue  of  the  previous  agreement  On  the  suppo- 
sition that  the  prosecution  could  be  maintained  for  receiv- 
ing the  usury,  after  the  offense  of  bargaining  for  it  was 
barred  by  the  statute  of  limitations,  still  the  case  is  not 
made  out,  as  there  is  no  proof  whatever  that  the  defendant 
received  it  from  SchoeneUj  as  charged  in  the  information, 
The  proof  is,  that  BcUts  paid  off  the  note  and  mortgage  to 
the  defendant  It  does  not  appear  that  he  paid  it  for,  or 
on  behalf  of,  SchoenelL  The  latter  sold  the  lot  to  £aZb, 
who  liquidated  the  incumbrance  upon  it  For  aught  that 
appears,  and  this  is  perhaps  the  legitimate  inference,  Schoe- 
nell  sold  the  lot  to  BaUsj  subject  to  the  incumbrance. 
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SchaeneU  could  have  defended  as  to  all  except  the  400    MajTenn, 
dollars.    Whether  Bolts  could,  or  not,  we  need  not  deter^      ^^^' 
mine,  as  the  money  thus  paid  by  him  cannot  be  said  to      Bbadt 
have  been  received  by  the  defendant  from  SchoenelL  Ball. 

For  these  reasons,  the  judgment  must  be  reversed. 

Per  Oufiam. — The  judgment  is  reversed.     Cause  re- 
manded, &c. 

M.  Jenkinsony  for  the  appellant. 

X  E.  McDonald^  Attorney  Greneral,  and  A*  L*  Roache^ 
for  the  state. 


•  ^1 


Brady  and  Others  v.  Ball. 

In  an  action  for  damages  for  an  injury  done  by  trespassing  animals  belonging  r  i4  n7| 

to  sereral  persons,  the  plaintiff  maj  elect  to  sne  all  or  onlj  a  part  of  the  ^^       -' 

owners. 
At  common  law,  and  in  the  absence  of  any  controlling  statate,  the  owner  of 

cattle  is  bonnd  to  confine  them  npon  hit  own  land. 
The  second  section  of  the  act  concerning  endosnres,  &c.  (1  B.  8.  p.  S9S),  pro- 

hlMtiBg  a  recorery  for  animals  breaking  into  an  endosora,  unless  the  fence 

is  lawM,  applies  only  to  outside  fences. 
Thus  in  an  action  for  damages  for  a  trespass  by  animals  breaking  through  a 

partition  fence,  it  is  no  defense  that  the  f^nce  was  insufficient 

APPEAL  from  the  Tippecanoe  Cirouit  Court.  7\mday, 

WoHDEN,  Jesuit  by  the  appeUee  against  the  appellante,  •«-  »• 
to  recover  damages  for  injury  done  by  trespassing  animals. 
Verdict  and  judgment  for  the  plaintiff,  a  new  trial  being 
denied.  The  material  facts  are  as  follows:  A  lot  of  cattle 
belonging  jointly  to  the  defendants  and  one  Jefferson  D. 
Brady  were  being  pastured  by  their  owners  in  a  field  be- 
longing to  one  Stodcton.  They  broke  through  the  partition 
fence  between  the  field  of  Stockton  and  the  premises  of 
Robert  Foresman,  and  entered  the  latter,  thence  through 
the  partition  fence  between  ForesnuM?s  premises  and  the 
plaintiff's  wheat-field,  and  thence  into  his  corn-field,  eating 
and  otherwise  destroying  the  plaintiff^s  com  and  wheat. 
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At  the  proper  time,  the  defendants  asked  the  Court  to 
charge  the  jury  that,  if  they  found  from  the  evidence  that 
the  cattle  belonged  to  the  defendants  and  Jefferson  i). 
Bradpy  they  should  find  for  the  defendants.  This  was  re- 
fused, and  exception  taken.  This  instruction  was  correctly 
refused.  The  action  was  for  a  tort,  and  the  plaintiff  had 
his  election  to  sue  all,  or  only  a  part,  of  the  owners  of  the 
cattle.     Chit.  PL  86.     Fwfe,  also,  Perk.  Pr.  144. 

The  defendants  also  asked  the  following  instruction, 
which  was  refused,  viz.: 

"  If  the  jury  believe  from  the  evidence  that  the  partition 
fence  between  the  lands  of  Robert  Foresman  and  the  field 
where  these  cattle  were  pastured  was  owned,  one-half  by 
Foresmatiy  and  the  other  by  the  owner  of  the  field  where 
the  cattle  were  pastured,  and  the  cattle  broke  through  the 
part  owned  by  Foresman,  and  that  this  fence  was  not  such 
a  fence  as  a  careful  farmer  ought  to  maintain  as  a  partition 
fence,  and  that  the  fence  between  the  land  of  Foresman 
and  the  field  of  Mr.  Ball,  in  which  the  injury  was  commit- 
ted, was  also  an  insufficient  fence,  and  not  such  an  one  as 
a  careful  farmer  ought  to  keep,  then  you  should  find  for 
the  defendants.'* 

The  Court  read  to  the  jury,  as  containing  the  principles 
of  law  binding  on  the  Court  and  jury,  a  part  of  the  opinion 
of  this  Court  in  the  case  of  Myers  v.  Dodd,  9  Ind.  R.  290. 

The  Counsel  for  the  appellants  do  not  claim  that  the 
case  thus  read  from  was  wrongly  decided,  but  that  the 
facts  in  that  case  were  so  essentially  different  from  those 
in  the  case  at  bar,  that  the  decision  was  not  applicable 
here,  and  that  the  Court  should  have  pointed  out  the  differ- 
ence to  the  jury. 

We  do  not  think  that  any  error  was  committed  in  re- 
fusing the  charge  asked,  or  in  giving  the  jury,  as  a  correct 
exposition  of  the  law,  the  extract  from  the  opinion  in  the 
case  mentioned. 

The  case  of  Myers  v.  Dodd  settles  two  questions  which 
are  decisive  of  the  present.  It  involved  a  trespass,  com- 
mitted by  the  cattle  of  an  adjoining  proprietor  passing  from 
the  defendant's  land  on  to  that  of  the  plaintiff,  a  part  of 
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the  paTtition  fence  having  been  carried  away  by  high  water,  Maj  Term, 
and  being  otherwise  dilapidated.  It  decides  that,  at  com-  •'^"^^' 
mon  law,  and  in  the  absence  of  any  controlling  statute,  the  Bbadt 
owner  of  cattle  is  bound  to  confine  them  upon  his  own  Ball. 
land,  and  that  there  was  no  controlling  statute  affecting 
that  case.  It  also  decides  that  the  second  section  of  the 
act  concerning  enclosures,  &c.  (1  R.  S.  p.  292),  prohibiting 
a  recovery  for  an  animal  breaking  into  an  enclosure  unless 
the  fence  was  lawful,  only  applied  to  outside  fences,  and 
had  no  application  to  that  case,  and  that  the  defendant 
was  liable  for  the  trespass.  According  to  the  principles 
there  decided,  if,  in  the  present  case,  the  cattle  had  been 
placed  by  the  defendants  in  the  field  of  Foresman^  and  had 
gone  from  there  upon  the  premises  of  the  plaintiff,  the  de- 
fendants would  have  been  liable  for  the  injury,  although 
the  partition  fence  was  insufficient,  and  not  such  an  one  as 
a  careful  farmer  ought  to  keep;  and  it  seems  to  us  that 
the  case  is  not  altered  by  the  fact  that  the  cattle  were 
placed  in  the  field  of  Stockton^  and  broke  from  there  into 
the  premises  of  Foresman^  although  the  fence  between 
them  was  also  insufficient.  Neither  of  the  fences  through 
which  the  cattle  broke  was  an  outside  fence. 

The  remark  of  the  Court  in  Myers  v.  Dodd  (which  was 
read  to  the  jury,  and  of  which  counsel  complain),  that 
^both  parties  were  equally  bound  to  maintain  the  partition 
fence,"  and  that  "either  party  might  have  repaired  it,  and 
enforced  contribution  from  the  other,"  may  not  have  been 
applicable  to  the  case  here,  but  it  was  entirely  harmless, 
as  the  general  propositions  decided  were  applicable  and 
conclusive  upon  the  facts  involved  in  this  case,  without 
regard  to  the  character  of  the  fences  as  to  sufficiency,  over 
which  the  cattle  broke. 

We  cannot  disturb  the  verdict  upon  the  evidence,  which 
seems  to  be  sufficient  to  sustain  it. 

Per  Curiam, — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  co^ts. 

J.  M.  La  Rue  and Royse^  for  the  appellants. 
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MajTena, 

^™^'  HaNEB  V,   "WORTHINOTON. 


HaKB8 

▼•  The  contrary  not  appearing  bj  the  record,  it  will  be  presamed  that  the  Court 

TON.  "  trying  the  cause  was  regnlarly  held,  and  the  cause  properly  brought  to 
triaL 
In  an  action  for  the  use  and  occupation  of  premises,  the  pUuntiffmay  recorer 
what  the  use  was  worth  during  the  occupancy  of  the  defendant,  although 
that  sum,  in  proportion  to  the  annijal  yalue,  be  greater  than  the  time  of  the 
occupancy  in  proportion  to  the  whole  year. 

l\ieid(^,  APPEAL  from  tbe  Warren  Court  of  Common  Pleas. 

"^  '  WoRDEN,  J. — Snit  by  the  appellee  against  the  appellant, 

for  the  use  and  occupation  of  a  certain  warehouse.  Trial 
by  jury.  Verdict  and  judgment  for  the  plaintiii^  over  a 
motion  for.  a  new  trial. 

It  is  assigned  for  error  that  the  cause  was  tried  in  vaca- 
cation,  after  the  expiration  of  the  time  fixed  by  law  for  the 
sitting  of  the  Court.  It  appears  by  a  bill  of  exceptions, 
^^that  before  entering  into  the  trial  of  the  cause,  the  defend- 
ant objected  to  entering  upon  the  trial,  because  the  Court 
had  no  jurisdiction  of  the  cause  at  this  term  of  the  Court, 
and  had  no  right  to  try  the  cause,"  &c.;  but  the  objection 
'  was  overruled,  and  the  cause  proceeded  to  trial  It  suffi- 
ciently appears  by  the  record,  that  the  cause  was  tried  at 
an  adjourned  term  of  the  Court.  Indeed,  the  bill  of  ex- 
ceptions shows  that  it  was  not  tried  in  vacation,  but  at  a 
term  of  the  Court.  The  statute  fully  authorizes  the  Court 
to  hold  an  adjourned  term,  for  the  purpose  of  completing 
the  business  undisposed  of.  Acts  pf  1855,  p.  78,  §  94. 
The  contrary  not  appearing,  we  will  presume  that  the 
Court  was  regularly  held,  and  the  cause  properly  brought 
to  triaL 

The  reasons  filed  for  a  new  trial  were,  that  the  verdict 
was  not  sustained  by  the  evidence,  and  that  the  Court  re- 
fused to  instruct  the  jury  as  asked  by  the  defendant. 

The  following  is  the  instruction  asked  by  the  defendant, 
the  first  part  of  which  was  given,  and  the  latter  part  re- 
fused, viz.:  "In  an  action  for  the  use  and  occupation  of 
premises,  the  plaintiff  can  only  recover  for  the  time  during 
which  the  premises  were  actually  used  and  occupied,  unless 
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a  contract  to  the  contrary  effect  U  proven.     And  where  he    May  Term, 
recovers  merely  for  use  and  accnpation,  in  the  absence  of      •^"^^' 
any  contract,  the  proportionate  amount  of  the  annual      Hanes 
value  is  all  that  he  can  recover."  Wobthimo- 

It  may,  perhaps,  be  questionable  whether  the  proposition  ^^^' 
laid  down  in  the  first  branch  of  the  instruction  is  not  more 
favorable  to  the  defendant  than  he  could  ask,  inasmuch  as 
all  general  tenancies,  in  which  the  premises  are  occupied 
by  the  corisent,  either  express  or  constructive,  of  the  land- 
lord, are  deemed  tenancies  from  year  to  year.  We  are  not 
called  upon,  however,  to  decide  whether,  in  some  cases,  an 
action  for  use  and  occupation  would  not  lie  for  a  whole 
year's  rent,  where  there  was  such  general  tenancy,  though 
the  premises  were  not  actually  occupied  for  the  whole  year 
by  the  tenant. 

The  latter  branch  of  the  instruction  was  correctly  refused. 
The  suit  was  brought  for  a  year's  rent.  The  Court  had 
already  told  the  jury,  in  effect,  that  the  plaintiff  could  only 
recover  for  the  time  the  defendant  occupied.  We  know 
of  no  principle  or  decision  limiting  rent  to  be  recovered, 
for  use  and  occupation  for  less  than  a  year,  to  a  sum  only 
proportionate  to  the  annual  value  of  the  premises.  The 
use  of  a  building  (as  in  this  case,  a  warehouse),  may,  dur- 
ing a  part  of  the  year,  be  worth  much  more  than  during 
the  other  part,  owing  to  the  purposes  to  which  it  is  applied, 
the  nature  of  the  business  carried  on,  and  the  season  of  the 
year  when  the  business  is  conducted.  The  use  of  a  ware- 
house used  for  storing  grain,  for  a  period  of  the  year  em- 
bracing the  time  when  grain  is  usually  stored,  might  be 
worth  nearly  the  whole  of  the  annual  value.  We  are  of 
opinion  that  the  plaintiff  was  entitled  to  recover  at  least 
what  the  use  of  the  premises  was  worth  during  the  period 
they  were  occupied  by  the  defendant,  although  that  sum 
was  greater,  in  proportion  to  the  annual  value,,  than  the 
proportion  which  the  time  occupied  bore  to  the  whole 
year. 

Error  is  assigned  upon  the  ruling  of  the  Court  upon  the 
admission  of  testimony,  but  as  a  new  trial  was  not  asked 
upon  this  ground,  the  error,  if  any  was  committed,  was 
Vol.  XIV-— ai 
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Babitard 

T. 

Graham. 


May  Term,  waived,  and  we  need  not  examine  as  to  the  correctness  of 
^^^Q-      the  ruling.     Kent  v.  Lawson,  12  Ind.  R.  675. 

We  cannot  reverse  the  judgment  upon  the  evidence. 
That,  to  say  the  least  of  it,  tends  to  support  the  verdict, 
and  we  cannot  say  that  substantial  justice  has  not  been 
done. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

iJ.  A,  Chandler^  for  the  appellant. 

M.  M.  Milfordj  L  A.  Rice  and  A.  A.  Rice,  for  the  ap- 
pellee. 


<    m 


Barnard  v.  Graham. 

The  words,  "This  was  all  the  eridenoe  giyen  to  the  Court,"  do  not  meet  tiie 

requirement  of  the  SOth  rule. 
One  of  the  reasons  for  a  new  trial  was  as  follows:    "Because  of  error  of 

law  occurring  at  the  trials  and  excepted  to  by  the  defendant  at  the  time." 

Held,  too  yagne. 


T\te$dajf, 
June  6. 


APPEAL  from  the  Henry  Court  of  Common  Pleas. 

WoRDEN,  J. — Action  by  the  appellee  against  the  appel- 
lant, to  recover  damages  for  the  breach  of  a  contract  for 
the  sale  and  delivery  of  some  corn.  Also,  upon  a  note. 
Trial  by  the  Court.  Finding  and  judgment  for  the  plain- 
tiff, over  the  defendant's  motion  for  a  new  trial. 

There  were  four  reasons  filed  for  a  new  trial,  the  first 
three  of  which  relate  to  the  sufficiency  of  the  evidence  to 
sustain  the  finding,  and  the  fourth  is  as  follows :  "Because 
of  error  of  law  occurring  at  the  trial,  and  excepted  to  by 
the  defendant  at  the  time." 

There  was  a  bill  of  Exceptions  filed  which  sets  out  evi- 
dence, but  does  not  state,  as  required  by  the  30th  rule,  that 
"this  was  all  the  evidence  given  in  the  cause."  This  case 
is  similar  to  that  of  Chapel  v.  Washburn,  11  Ind.  R.  393, 
where  it  was  held  that  the  statement  that  "the  following 
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was  all  the  evidence  ffiven  to  the  Court,"  did  not  meet  the    May  Term, 
requirements  of  the  rule.     That  case,  in  this  respect,  is  de-       ^°^^' 
cisive  of  the  present.     The  evidence  not  being  considered     Barnard 
before  us,  we  must  presume  that  the  finding  was  sustained     Graham. 
by  it. 

The  fourth  reason  for  a  new  trial  is  too  vague  and  in- 
definite, in  our  opinion,  to  raise  any  question.  The  ques- 
tion sought  to  be  raised  under  it,  has  reference  to  the 
admission  of  testimony,  to  the  admission  of  which  excep- 
tion was  taken  by  the  defendant. 

In  Ke7it  V.  LawsoUy  12  Ind.  B.  675,  it  was  held  that  any 
matter  for  which  a  new  trial  may  be  granted,  is  waived 
by  the  neglect  of  the  party  to  move  for  a  new  trial;  and 
that  the  admission  of  improper  testimony  is  one  of  the 
causes  for  which  a  new  trial  may  be  granted.  It  foUows 
that  the  admission  of  improper  evidence  cannot  be  assigned 
for  error,  unless  it  has  been  brought  under  the  review  of 
the  Court,  on  a  motion  for  a  new  trial. 

The  355th  section  of  the  code,  contains  eight  specififca- 
tions  of  causes  for  which  a  new  trial  may  be  granted. 
The  eighth  is  "error  of  law  occurring  at  the  trial,  and  ex- 
cepted to  by  the  party  making  the  application."  The 
reason  for  a  new  trial,  under  consideration,  is  substan- 
tially in  the  language  of  the  statute.  But  it  does  not 
therefore  follow  that  it  is  sufficient.  In  Humphries  v.  The 
Administrators  of  Marshall^  12  Ind.  R.  609,  it  was  held 
that  "the  reasons  filed  for  a  new  trial  are  sufficient,  if  they, 
with  reasonable  certainly,  apprise  the  Court  and  the  oppo- 
site party  of  the  ground  upon  which  a  new  trial  was 
asked."  That,  it  seems  to  us,  was  not  done  in  the  present 
case.  Numerous  errors  might  occur  on  the  trial,  and  be 
excepted  to;  and  the  reasons  for  a  new  trial  ought  to  point 
out  such  as  are  relied  upon,  so  that  the  attention  of  the 
Court  would  be  directed  to  them.  Otherwise,  it  would  be 
of  but  little  use  to  have  written  reasons  filed  at  all.  Ex- 
ceptions might  be  taken  to  the  admission  of  testimony;  to 
the  exclusion  of  testimony;  to  charges  given  to  the  jury; 
to  the  refusal  to  charge  as  asked;  and  to  various  other 
rulings  of  the  Court,  in  the  progress  of  the  trial;  and  if  the 


324  CASES  IN  THE  SUPREME  COURT 

May  Term,    general  language  employed  in  this  case  be  sufficient,  the 

_____  Court  would  be  required  to  review  all  its  various  rulings 

Chakdlib    to  which  the  party  had  taken  exception,  although  the  party 

ScHooKOTiR.  called  its  attention  to  but  one,  or,  indeed,  none  of  them,  on 

the  motion  for  a  new  trial. 

If  the  reason  for  a  new  trial  in  this  case  be  sufficient 
because  it  is  in  the  language  of  the  statute,  the  'same  rule 
will  apply  to  the  other  causes  mentioned  in  the  statute,  for 
which  a  new  trial  may  be  granted.  Take  the  first  specifi- 
cation :  "  Irregularity  in  the  proceedings  of  the  Court,  jury, 
or  prevailing  party,  or  any  order  of  the  Court,  or  abuse  of 
discretion,  by  which  a  party  was  prevented  from  having  a 
fair  triaL"  An  application  for  a  new  trial  for  any  of  the 
above  causes,  without  specifying  what  particular  irregu- 
larity, or  order  of  the  Court,  or  abuse  of  discretion,  was 
relied  upon,  would  not  apprise  any  one  of  the  grounds 
upon  which  the  new  trial  was  asked. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

W,  CfrosCy  for  the  appellant. 

X  H.  Mellett  and  E.  B.  Martindale,  for  the  appellee. 


.  ^•» 


Chandler,  Administrator,  v.  Schoonover. 

Ai  a  general  role,  an  adminiBtrator,  upon  a  salo  of  the  intestate's  property, 
cannot  reoeiye  in  payment  anything  bat  money. 

He  cannot  apply  the  proceeds  of  snch  sale  npon  his  indiyidnal  debts. 

Thns,  the  purchaser  of  a  lot  at  an  administrator's  sale,  credited  the  amount  of 
the  notes  for  the  porchase-money,  with  interest,  on  a  note  held  by  him  upon 
the  administrator,  and  the  latter  surrendered  the  notes  for  the  purchase* 
money,  and  made  a  deed.  Hdd,  that  this  was  no  payment;  and  that  an  ac- 
tion by  an  administrator  de  bonis  non,  would  lie  to  recover  the  purchase- 
money,  or  set  aside  the  sale. 

The  admissions  of  a  party  must  be  receiyed  with  caution  by  the  jury,  particn- 
lariiy,  when  the  witness  can  only  giye  part  of  them. 

A  receipt  for  money  is  prima  fade  evidence  of  its  contents. 

Tiieaday,   -         APPEAL  from  the  Warren  Court  of  Common  Pleas. 
'  *"**  ■  Davison,  J. — The  complaint,  in  this  case,  alleges  that 
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Chandler^  who  was  the  plaintiff,  is  the  administrator,  de  May  Term, 
bonis  non,  of  Jatnes  Rowland^  deceased,  and  that  one  Deloss  ^°^' 
Warrerij  the  former  administrator,  on  the  26th  of  Febmaryj  Chardueb 
1855,  filed  his  petition  in  said  Court,  representing  that  the  Scbookotbr. 
personal  property  of  the  intestate  was  insufficient  to  pay 
the  outstanding  debts  against  his  estate,  and  praying  that 
certain  real  property,  describing  it,  be  sold  and  converted 
into  assets  for  the  payment  of  debts,  &c.  Such  proceed- 
ings were  had  on  said  petition,  that  Warren^  as  adminis- 
trator, at  the  July  term,  1855,  reported  that  he  had  sold  lot 
No.  136,  in  the  west  addition  to  the  town  of  Williamsportj 
to  said  Schoonoverj  for  128  dollars,  one-half  payable  in  six 
months,  and  the  residue  in  one  year,  with  interest,  and 
further,  that  he  had  taken  Schoonover's  notes  for  said  pur- 
chase-money. Plaintiff  avers  that  Warren,  at  the  date  of 
the  sale,  owed  Schoonover,  by  promissory  note,  an  amount 
larger  than  that  of  the  notes  given  for  said  purchase-money, 
and  that  after  sale  of  the  lot,  Schoonover  entered  a  credit 
on  the  note  which  he  held  against  Warren,  for  the  amount 
of  the  notes,  and  interest  thereon,  given  by  him  to  Warren 
upon  the  sale  of  the  lot,  and  Warren  thereupon  surrendered 
these  notes  to  Schoonover,  and  then  Warren,  as  adminis* 
trator,  made  a  deed  to  Sclioonover  for  the  property  sold, 
viz.,  lot  No.  136,  in  the  west  addition  to  the  town  of  Wil^ 
liamsport,  which  deed  was  never  confirmed  by  the  Court. 
It  is  averred  that  Schoonover  has  never  paid  for  the  lot; 
that  the  purchase-money  and  interest,  amounting  to  200 
dollars,  remain  unpaid.  The  prayer  of  the  complaint  is, 
that  the  plaintiff  recover  of  Schoonover  the  200  dollars,  or 
that  the  sale  of  the  lot  be  set  aside,  &c.,  and  for  general 
relief,  &c.  Defendant  demurred  to  the  complaint,  but  his 
demurrer  was  overruled,  and  he  excepted.  And  thereupon 
he  filed  his  answer,  alleging  that  he  had  fully  paid  to 
Warren^  the  administrator,  the  aforesaid  purchase-money 
and  interest,  &c.  There  was  a  reply  in  denial  of  the  an- 
swer. Verdict  for  the  defendant.  New  trial  refused,  and 
judgment. 

In  relation  to  the  action  of  the  Court  upon  the  demurrer, 
the  defendant  has  assigned  a  cross-error ;  hence,  the  first 
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May  Term,    question  to  be  considered  relates  to  the  sufficiency  of  the 
___.__^  complaint.     It  is  insisted  that  the  plaintiff  has  mistaken 


Chandler  his  remedy — that  he  should  have  sued  Warren  and  his 
ScBooKOYBR.  surctles  on  his  administration  bond.  We  think  otherwise. 
As  a  general  rule,  an  administrator,  upon  a  sale  of  his  in- 
testate's property,  is  not  authorized  to  receive  in  payment 
anything  other  than  money.  Evidently,  he  has  no  power 
to  apply  the  proceeds  of  the  sale  of  the  intestate's  property 
in  discharge  of  his  own  individual  liabilities,  because  the 
exercise  of  such  a  power  would  be  inconsistent  with  his 
prescribed  duties  as  administrator,  and  would,  in  our 
opinion,  be  against  public  policy.  And  in  this  instance, 
the  defendant  is  without  excuse,  because  the  facts  alleged 
plainly  show  that  he  must  have  known  that  Warren^  when 
he  authorized  the  proceeds  of  the  sale  of  the  lot  to  be 
credited  on  his  individual  indebtedness,  was  acting  in  vio- 
lation of  his  trust.  Williams  on  Executors,  5  Am.  ed.,  p. 
841.  It  is  true,  upon  the  case  made  by  the  complaint,  an 
action  against  Warren  and  his  sureties  could  have  been 
sustained  on  his  administration  bond.  Still,  the  defend- 
ant having,  in  view  of  the  alleged  facts,  made  no  legal 
payment  upon  his  purchase  of  the  lot,  the  remedy  adopted 
by  the  plaintiff  is  not,  in  our  judgment,  misconceived. 

The  evidence  being  closed,  the  plaintiff  moved  the  fol- 
lowing instruction,  which  was  refused,  viz.:  "That  James 
Schoonover  will  not  now  be  in  a  worse  situation  than  be 
would  have  been  had  he  paid  the  money  for  said  lot,  as 
he  can  yet  file  his  claim  against  the  estate  of  Deloss  War- 
ren^ and  get  a  judgment  for  the  principal  and  interest  of 
his  said  note,  which  he  so  gave  up  to  Warren.^^  In  look- 
ing into  the  record,  we  are  unable  to  perceive  anything  to 
which  this  instruction  can  be  applied ;  hence,  it  was  objec- 
tionable on  the  ground  of  irrelevancy,  and,  therefore,  cor- 
rectly refused. 

The  defendant,  at  the  proper  time,  moved  these  instruc- 
tions: 

1.  "  The  admissions  of  a  party  must  be  received  with 
caution  by  the  jury,  and  particularly  so,  when  the  witness 
can  only  give  a  part  of  the  admissions. 
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2.  "  That  a  receipt  for  so  much  money  is  prima  facie    May  Term, 
evidence  of  that  fact,  and  will  avail  the  party  to  whom  it       •'^"^^' 
was  given,  unless  overcome  by  more  powerful  and  con-    Li^uphbb 
vincing  proof."  Tm  Statb. 

The  instructions  thus  moved  were  given  by  the  Court, 
and  the  plaintiff  excepted.  The  exception  was  not,  in  our 
opinion,  well  taken.  The  instructions,  it  seems  to  us, 
enunciate  correct  expositions  of  the  law,  and  therefore  the 
Court,  in  giving  them,  committed  no  error.  See  1  Phil. 
Ev.,  Notes  by  Cowen,  Hill  and  Edwards,  p.  462. 

The  evidence  is  upon  the  record,  and  though  it  is,  to 
some  extent,  conflicting,  were  of  opinion  that  it  authorized 
the  jury  to  find  the  issue  of  payment  in  favor  of  the  de« 
fendant. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

jR.  A.  Quindlerj  in  person. 

J.  H.  Brown  and  J.  Parky  for  the  appellee. 


•  m 


Jackson  v.  The  State. 
Laupher  v.  The   State. 
APPEAL  from  the  Delaware  Circuit  Court.  Tuesday, 

June  5. 

Perkins,  J. — Prosecution  for  larceny.  Conviction  and 
sentence  to  the  state  prison. 

We  have  carefully  looked  through  the  record  of  this 
cause,  and  find  no  error  which  will  reverse  the  judgment 
below. 

Numerous  questions  are  raised,  which  have  been  lately 
ruled  in  so  many  cases,  that  it  cannot  be  necessary  to  re- 
state them  here. 

A  couple  of  points  will  be  noticed: 

The  Court  directed  the  witnesses  to  be  separated.  The 
defendant  retained  one  of  his  witnesses  in  the  house, 
whereby  he  heard  the  testimony  of  the  others.    The  Court, 


14   897 
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KXLLBT 

V. 

BURHBLL. 


May  Term,  on  that  account,  refused  to  allow  him  to  testify.  This 
loou.  cannot  be  held  error.  It  was  matter  in  the  discretion  of 
the  CJourt.  It  was  for  the  Court  to  hear,  or  refuse  to  hear, 
the  witness,  as  seemed  best  justified  by  all  the  circum- 
stances, and  no  error  could  be  assigned  on  its  ruling  upon 
the  point    Perk.  Pr.  274. 

The  indictment  charged  the  defendant  with  stealing  two 
horses.  It  appears  in  evidence  that  he  stole,  with  the 
horses,  saddles  and  bridles.  It  was  claimed  that  there  was 
a  fatal  variance.  This  was  a  mistake.  The  proof  estab- 
lished the  stealing  of  the  articles  charged  in  the  indictment. 
This  sustained  the  prosecution.  The  omission  to  include 
in  the  indictment  other  articles,  stolen  at  the  same  time, 
and  forming  a  part  of  a  single  offense,  was  for  the  defend- 
ant's benefit/if  it  had  any  bearing  upon  the  case.j  It  made 
the  offense  charged  appear  less  aggravated  than  it  really 
was,  while  the  conviction  or  acquittal  on  the  indictment  as 
drawn,  would  bar  another  prosecution  for  the  same  larceny. 
The  state  cannot  split  up  one  crime  and  prosecute  it  in 
parts.  A  prosecution  for  any  part  of  a  single  crime,  bars 
any  further  prosecution  based  upon  the  whole  or  a  part  of 
the  same  crime.    2  G.  and  W.  on  New  Trials,  p.  55. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

D,  Nation  and  C  M.  Anthony ^  for  the  appellant. 

J.  E.  McDonald^  Attorney  Greneral,  and  A.  L.  Bx>achey 
for  the  state. 


I*  > 


Kellet  v.  Burnell. 


Tueadayy 
June  5. 


APPEAL  from  the  Orange  Circuit  Court. 
Perkins,  J. — Suit  upon  a  note.    Judgment  for  plaintiff. 
The  facts  of  the  case  are  these: 

D.  W.  Rupert  sold  a  piece  of  land  to  William  KeUey  for 
800  dollars,  and  purchased  a  pair  of  horses  of  Robert  Akey 
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for  375  dollars.     As  a  part  payment  for  the  land,  KeUey    May  Term, 
gave  his  note  to  Rupert  for  375  dollars,  but  made  payable       ^°^^' 
to  Akey^  which  note  Rupert  delivered  to  Akey^  who  ac-     Kbllbt 
cepted  it  in  payment  for  the  horses  sold  above  described.    Bubnell. 
There  is  a  dispute  whether  the  note  was  given  for  a  part 
of  the  consideration  for  the  land,  or  for  the  horses,  and  the 
latter  applied  towards  payment  for  the  land. 

Akey  subsequently  assigned  the  note  to  Rupert^  and  took 
back,  the  horses,  and  Rupert  assigned  the  note  to  Bumellj 
the  plaintiff. 

K  the  note  was  given  in  consideration  of  the  horses,  we 
are  satisfied  the  sale  of  the  horses  was  complete.  The  ti- 
tie  and  risk  passed  at  the  purchase  and  giving  of  the  note, 
though,  at  the  request  of  the  purchaser,  the  seller  agreed 
to  keep  the  horses  for  the  purchaser  ten  days,  and,  within 
that  time,  bought  them  back.     Ind.  Dig.  725. 

If  the  note  was  given  for  the  land,  then  we  find  nothing 
in  the  record  showing  a  rescission  of  the  contract,  or  a  fail- 
ure of  title  that  will  avoid  the  note.  See  Small  v.  Reevesy 
at  this  term  (1). 

According  to  numerous  late  decisions,  it  may  be  ob- 
served the  specifications  in  the  motion  for  a  new  trial 
were  too  vague  to  present  questions  to  the  Court  below 
that  have  been  argued  in  this  Court. 

Per  Curiam.— The  judgment  is  affirmed  with  1  per  cent, 
damages  and  costs. 

jR.  Parrettj  J.  E,  McDonald^  and  A,  L.  Roache,  for  the 
appellant. 

X  B.  BbwCy  for  the  appellee. 

(I)  AnU,  163. 
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May  Tenn, 

1860. 

Line 

▼. 
Mack. 


June  5. 


\ 


Line  t?.  Mack  and  Others. 

The  statute  laws  of  another  state  of  the  XJniied  Statea  cannot  be  proTed  by 
parol.  They  must  be  eyidcnced  by  certified  copies  from  the  secretory  of 
state,  or  by  a  copy  printed  by  state  authority. 

The  Court  has  a  discretion  as  to  the  manner  of  proving  statute  laws  of  nations 
foreign  to  the  United  States. 

APPEAL  from  the  Grrant  Court  of  Common  Ples^s. 

Perkins,  J. — Suit  upon  a  note.  The  note  was  executed, 
and  made  payable  in  Ohio,  and  was  bearing  interest  at  10 
per  cent. 

In  the  complaint  on  the  note,  a  statute  of  Ohio,  allow- 
ing 10  per  cent,  interest,  was  set  out  by  copy. 

Answer,  in  general  denial. 

On  the  trial,  to  prove  the  law  of  Ohio,  the  plaintiff 
offered  in  evidence  a  copy  of  Swann's  Statutes  of  Ohio; 
but  they  were  not  certified  by  the  se^cretary  of  state,  nor 
did  they  appear  to  have  been  printed  by  the  state  printer. 
There  was  nothing  showing  that  the  copy  of  the  statute 
offered  in  evidence  was  published  by  authority  of  the  state 
of  Ohio.  But  Isaac  Van  Devanter,  over  the  defendant's 
objection,  was  permitted  to  testify  that  he  believed  the 
section  of  law,  copied  into  the  complaint,  was  the  law  of 
Ohio. 

The  Court  gave  judgment  for  plaintiff  for  the  amount 
of  the  note  and  10  per  cent  interest. 

The  copy  of  Swann's  Statutes*  was  erroneously  admit- 
ted in  evidence.     Perk.  Pr.  275. 

The  testimony  of  Mr.  Van  Devanter  was  erroneously 
admitted  for  two  reasons — 

1.  He  was  not  shown  to  have  been  an  expert  in  Ohio 
laws. 

2.  The  statute  laws  of  another  state  of  the  United  States 
cannot  be  proved  by  parol.  Perk.  Pr.  276.  They  must  be 
evidenced  by  certified  copies  from  the  secretary  of  state, 
or  by  a  copy  printed  by  state  authority. 

The  statute  laws  of  nations  foreign  to  the  United  States 
stand  on  a  different  footing.     Formerly,  even  they  could 
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not  be  proved  by  paroL     Comparet  v.  Jemegan^  5  Blackf.    M»y  Term, 
375.    But  now  the  Court  has  a  discretion  on  this  point.       *'°^' 


Perk.  Pr.  276.  Fabley 

Per  Curiam. — The  judgment  is  reversed  with  costs.     Fablbt. 

Cause  remanded,  &c. 
X  H.  JoneSy  for  the  appellant. 
L  Van  Devanterj  fpr  the  appellees. 


The  Covington  Drawbridge  Company  v.  The  Auditor 
AND  Treasurer  of  Warren  County. 

APPEAL  from  the  Warren  Court  of  Common  Pleas.     Tuesday, 

June  5. 

Per  Curiam. — The  judgment  in  this  case  is  affirmed 
upon  the  authority  of  Adamson  v.  The  Auditor^  Sfc.^  9  Ind. 
B.  174,  the  points  arising  in  the  record  of  each  case  being 
similar. 

The  judgment  is  affirmed  with  costs. 

R.  A.  Chandler  J  for  the  appellants. 


Farley  v.  Farley. 

Where  a  party  has  waived  the  perfonnance  of  a  condition  precedent,  and  espe- 
cially where  such  wairer  has  been  acted  upon,  the  failure  to  perform  cannot 
be  insisted  upon  as  a  forfeiture. 

APPEAL  from  the  Hamilton  Circuit  Court  Tuesday, 

Davison,  J. — Suit  by  the  appellant,  who  was  the  plain- 
tiff, against  her  son,  Lewis  Farley.     The  case  is  this: 

On  the  27th  of  June^  1856,  the  parties  entered  into  a 
written  contract  whereby  the  plaintiff  agreed  to  convey  to 
the  defendant  all  her  real  and  personal  estate,  in  considera- 
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May  Term,   tion  that  be,  in  and  by  the  same  contract,  bound  "himself 

^^^'      and  his  heirs  in  the  sum  of  4,000  dollars  to  take  care  of 

Farlbt  her,  Na/ncy^  in  sickness  and  in  health,  also  to  clothe. and 
Farlbt.  feed  her  during  life;  and  further  to  support  and  maintain 
her  daughter,  Mwry  farfe^,  while  she  remained  single;  and 
to  do  the  same  on  the  old  farm." 

Contemporaneously  with  this  contract,  she  executed  a 
deed  in  this  form:  ** I,  Nancy  Fa/rleyy  of," &c., "convey  and 
warrant  to  Lewis  Farley^  of,"  &c.,  "for  the  maintenance  of 
said  Nancy  according  to  contract,  the  following  real  estate 
in  Hamilton  county  [describing  it].  In  witness  whereof, 
the  said  Nancy  has  hereunto  set  her  hand  and  seal,  this 
27th  of  June,  1856.     [Signed]     Nancy  Farley  [seal]." 

In  the  complaint  it  is  averred  that  the  land  thus  con- 
veyed was  of  the  value  of  3,000  dollars;  that  upon  the 
execution  of  the  deed,  she  delivered  to  defendant  posses- 
sion of  the  real  estate,  and,  at  the  same  time,  in  pursuance 
of  the  agreement,  delivered  to  him  personsd  property  worth 
800  dollars. 

On  the  25th  of  February^  1857,  the  parties,  in  lieu  of 
the  contract  of  the  27th  of  JunCj  entered  into  another  writ- 
ten contract,  by  which  plaintiff  agreed  to  let  all  the  prop- 
erty stand  as  it  was  by  the  former  contract,  except  certain 
articles  (naming  them);  and  defendant,  on  his  part,  agreed 
to  permit  her  to  have  said  articles  of  property;  also,  to  pay 
her,  in  lieu  of  the  maintenance  stipulated  in  the  first  con- 
tract, 40  dollars  a  year,  to  be  paid  on  the  25th  of  Decern' 
ber  in  each  year,  and  seventy-five  bushels  of  wheat  each 
year,  to  be  delivered  to  her  on  the  first  of  September,  and 
also  twenty-five  bushels  of  corn  each  year,  to  be  paid  at 
gathering  time,  and  three  hogs  for  her  meat.  It  is  further 
averred  that  when  the  latter  agreement  was  executed,  the 
parties  expressly  agreed,  though  not  inserted  in  the  writ- 
ing, that  defendant  was  then  immediately  to  pay  40  dol- 
lars in  money,  twenty-five  bushels  of  wheat,  twenty-five 
bushels  of  corn,  and  three  hogs,  without  the  payment  of 
which  the  whole  contract  was  to  be  void.  And  plaintiff 
avers  that  he  has  utterly  refused  to  pay  said  last-mentioned 
money  and  articles  of  property,  or  any  part  thereof. 


OF  THE  STATE  OF  INDIANA.  333 

The  relief  prayed  is,  that  plaintiff's  conveyance  to  de-    May  Term, 

fendant  be  set  aside,  ike;  that  an  account  be  taken  of  the •*:_  ^' 

rents,  &c.,  also  of  the  personal  property  delivered  by  her  to      Fabmy 
the  defendant,  and  for  general  relief,  &c.  Fablby. 

The  issues  were  submitted  to  -a  jury,  who  found  a  spe- 
cial verdict,  which  is  substantially  as  follows:  "That  de- 
fendant had  not  failed  to  comply  with  the  stipulations  in 
either  of  the  above  written  instruments  on  his  part  to  be 
performed;  that  at  the  time  of  the  execution  of  the  second 
written  agreement,  viz.,  on  the  27th  of  February^  1867,  it 
was,  as  part  thereof,  verbally  agreed  by  the  parties  that  de- 
fendant was  then  immediately  to  pay  the  plaintiff  40  dol- 
lars in  money,  twenty-fiv^  bushels  of  wheat,  twenty-five 
bushels  of  corn,  and  three  hogs — of  which  he  has  paid 
4  dollars,  56  cents,  in  money,  two  bushels  of  wheat,  ten 
bushels  of  corn,  and  all  the  hogs,  leaving  a  balance  un- 
paid of  money  33  dollars,  33i  cents,  of  wheat  worth  27 
dollars,  80  cents,  and  com  worth  5  dollars,  46  qents — mak- 
ing, in  the  aggregate,  63  dollars,  53  cents.  The  jury  also 
found  that  the  parties,  after  the  25th  of  February^  1857, 
were  governed  by  the  second  agreement;  that  defendant 
had  possession  of  the  land  conveyed,  receiving  the  rents 
and  profits  for  fifteen  months,  worth  300  dollars,  and  that 
he  supported  and  maintained  the  plaintiff  and  her  daugh- 
ter eight  months,  up  to  Februa/ry  25, 1857. 

Upon  this  verdict,  the  Court,  hjEiving  denied  a  motion 
for  a  new  trial,  rendered  judgment  in  favor  of  the  plaintiff 
for  66  doUars,  53  cents,  and  she  appeals  to  this  Court. 

As  has  been  seen,  the  jury  found  that  the  parties,  after 
the  25th  of  February^  1857,  the  (}ate  of  the  second  agree- 
ment, were  governed  by  it.  Hence,  it  must  be  presumed 
that  the  time  of  the  delivery  of  the  money  and  property, 
as  stipulated  by  the  verbal  contract,  was  waived  by  the 
plaintiff.  She  cannot,  therefore,  insist  upon  the  defend- 
ant's failure  to  pay  the  money,  &c.,  immediately  upon  the 
execution  of  the  second  agreement,  as  having  worked  a 
forfeiture  of  the  estate.  We  are  of  opinion  that  the  spe- 
cial verdict  authorized  the  judgment;  and  further,  that  the 
evidence  set  out  in  the  record  sustains  the  verdict. 
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May  Tenn,        Various  errors  relative  to  instructions  refused,  and  to 

^"^^'      the  charge  given,  are  assigned  upon  the  record,  but  they 

M0BSI8      will  not  be  noticed,  because  the  judgment  rendered  seems 

Stbwart.    to  be  consistent  with  the  special  verdict,  and  that  veydict 

is  right  on  the  evidence. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

G.  H,  Voss,  for  the  appellant. 
E,  S.  Sioney  for  the  appellee. 


u  334  Morris  v.  Stewart  and  Others. 

130    887 

Where  the  land  of  a  person  is  sold  at  giiardian's  sale,  though  the  record  does 
not  show  such  person  to  have  legally  been  made  a  party,  still  if  there  had 
been  a  reception  of  the  purchase-money,  and  such  acquiescence  as  amounts 
to  an  equitable  esto})pel,  the  record  may  be  given  in  evidence,  upon  a  suit  to 
recover  possession  of  the  land,  as  a  link  in  the  chain  necessary'  to  make  out 
the  defense. 

Wfdneadaif,  APPEAL  from  the  Rush  Circuit  Court. 

Hanna,  J. — Catherine  Morris,  on  the  8th  of  August, 
1855,  filed  her  complaint  praying  a  partition  of  the  west 
half  of  the  north-west  quarter  of  section  twenty-six,  of 
township  thirteen  north,  of  range  nine,  of  which  she  aver- 
red she  was,  by  descent  from  her  father,  John  Litteral,  the 
owner  in  fee  simple  of  the  one  undivided  ninth  part;  and 
that  the  said  Stewart  was  the  owner  of  the  other  eight- 
ninths,  and  in  possession  of  said  lands. 

Stewart  answered,  first,  in  denial ;  second,  that  John  Lit- 
teral  died  some  time  previous  to  1835,  seized  of  said  tract 
of  land;  and  that  on  the  19th  day  of  December  of  that 
year,  by  order  of  the  Probate  Court  of  Rush  county,  said 
land  was  sold  upon  the  petition  of  the  guardians  of  the 
minor  heirs  of  said  Litteral,  said  plaintifl^  being  at  that  time 
one  of  said  minor  heirs;  that  one  Nelson  became  the  pur- 
chaser, who  is  made  a  party,  &c.     The  record  of  the  ap- 
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plication,  sale,  and  confirmation,  &c.,  are  set  out  at  length    May  Tcnn, 
in  the  paragraph.  ^^'^' 

One  of  the  main  questions  in  the  case  is,  whether  the  Mobws 
plaintiff  in  this  case  was  a  party  to  that  proceeding.  The  Stbwart. 
portion  of  the  petition  of  the  guardian  necessary  to  notice, 
in  that  connection,  is  as  follows:  ^^  Guardian  of  the  per- 
sons and  estate  of  Samuel  Litteral  and  Jonathan  Litteral^ 
infant  heirs  at  law  of  John  Litteral,  late  of  Rush  county, 
deceased,  over  the  age  of  fourteen  years,  and  of  the  per- 
sons and  estate  of  John  Litteral^  Adam  Litteral,  Jackson 
Litteral,  Betsey  Litteral,  and  Javies  Litteral,  infant  chil- 
dren, &c.,  under  the  age  of  fourteen  years.  Your  peti- 
tioners would  further  represent  that  John  Litteral  died 
seized  of  the  west  half  of  the  north-east  quarter  of  section 
twenty-six,  township  thirteen,  range  nine;  that  said  eighty 
acres  of  land  descended  to  the  above-named  heirs  at  law 
for  whom  your  petitioner  is  guardian,  together  with  Cathe- 
rine Litteral  and  Nancy  Litteral,  also  heirs  at  law  of  said 
JohnJ^ 

The  answer  avers  that  said  Catherine  received  of  said 
guardian  her  distributive  share  of  the  money  arising  from 
the  sale  of  said  land,  and  directed  that  a  commissioner  be 
appointed  to  convey  the  same.  A  receipt  by  the  husband 
of  said  Catherine  for  said  money,  and  directing,  &c.,  is 
set  forth  in  said  answer;  and  it  is  averred  that  defendant 
made  improvements  of  great  value,  and  that  plaintiff,  for 
nineteen  years  and  eight  months,  stood  by,  living  all  the 
time  in  the  neighborhood,  and  saw  defendant  in  posses- 
sion, believing  he  had  a  perfect  title,  and  that  she  never 
asserted  any  title,  but  concealed  the  same,  knowing  that 
he  was  wholly  ignorant  thereof. 

The  third  paragraph  of  the  answer  is,  that,  on  the  19th 
of  December,  1835,  the  plaintiflf  and  her  husband  sold  their 
interest  in  the  land  to  Nelson,  received  the  full  considera- 
tion therefor,  put  him  in  possession,  had  stood  by,  &c., 
and  were  now  in  equity  bound  to  make  defendant  a  deed; 
that  the  husband  of  said  plaintiff  died  on  the  29th  of  June, 
1851,  insolvent 
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Msv  Term, 
1860. 

Morris 

T. 

Stewart. 


Fourth.  The  statute  of  )imitation8,  to-wit,  that  said  land 
was, sold  on  a  judgment  of  a  Court  directing  the  sale 
thereof,  to  which  plaintiff  was  a  party,  and  that  more  than 
five  years  had  elapsed,  &c. 

Nelson's  answer  was  in  substance  the  same. 

Reply,  first,  a  denial;  second,  that  on  the  19th  day  of 
December^  1835,  plaintiff  was  an  infant  and  married,  and 
had  no  guardian;  that  neither  she  nor  her  husband  had 
any  notice  of  said  proceedings;  that  her  husband  died  as 
alleged. 

Trial  by  the  Court;  finding  and  judgment  for  the  de- 
fendants.    The  evidence  is  in  the  record. 

Among  other  items  of  evidence  admitted,  was  the  re- 
cord pleaded,  as  also  the  record,  &c.,  of  the  final  report  of 
the  guardian  of  the  minor  heirs,  naming  said  plaintiff 
among  them,  of  John  Litteraly  and  the  objections  or  excep- 
tions filed  thereto  by  certain  persons  naming  Ihem^ftlves 
heirs  of  said  John,  and  wards  of  said  guardian,  among 
them  the  said  Catherine,  together  with  her  husband.  It 
was  admitted  on  the  record  that  said  lands  had  sold  for 
their  full  value,  and  possession  of  the  whole  was  taken; 
that  she  had  some  knowledge  of  the  sale  of  said  lands, 
in  1837,  and  that  her  husband  had  received  some  money 
from  her  father's  estate.  It  was  proved  by  parol  that  soon 
after  the  sale  in  1839,  she  had  spoken  of  the  said  sale; 
and  knew  the  land  had  been  sold,  and  that  her  husband 
had  received  money  from  said  estate,  but  from  what  source 
derived,  it  is  not  shown  that  she  had  knowledge;  and  that 
she  knew  that  Stewart  claimed  to  be  the  owner  of  the  land 
for  eighteen  years;  that  she  was  married  in  1835,  at  the 
age  of  seventeen,  to  Morris,  of  full  age,  and  removed  to 
Hendricks  county,  where  they  remained  until  1846,  when 
theiy  removed  to  within  four  or  five  miles  of  the  land, 
where  they  remained  until  the  death  of  her  husband,  in 
1851;  since  that  time  she  has  resided  in  the  immediate 
neighborhood  of  the  land,  and  had  not  been  heard  by  the 
witnesses  (her  sister  and  brother-in-law)  to  assert  title  un- 
til about  the  time  suit  was  commenced. 
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The  errors  assigned  are,  first,  in  admitting  evidence;    May  Term, 
second,  in  refusing  a  new  trial.  ■*^^^' 

The  first  item  of  evidence  of  defendants,  namely,  the      Mobbis 
record  of  the  sale,  &c,  of  said  land,  was  objected  to  for    Stbwabt. 
two  reasons;  first,  the  Court  had  no  jurisdiction  of  the 
present  plaintiif;  second,  nor  was  the  land,  &c.,  the  same 
now  in  controversy. 

As  to  the  first  objection,  we  do  not  think  it  was  dis- 
tinctly shown  by  the  pleadiiigs,  in  the  application  to  sell 
the  land,  that  the  applicants  were  the  guardians  of  the 
present  plaintiffs.  It  is  asserted  in  the  answer  in  this  case 
that  they  were,  and  not  only  denied  by  the  reply,  but  it  is  ' 
therein  further  asserted  that  she  was  then  a  minor  and 
married.  K  these  were  all  the  averments  in  the  complaint 
herein,  we  do  not  think  the  record  offered  in  evidence 
should  have  been  admitted.  But  it  is  further  averred  that 
she  received  her  distributive  share  of  the  money  arising 
firom  the  sale,  and  that  she  stood  by,  &c.,  irom  the  time  of 
such  sale.  It  was,  therefore,  perhaps,  necessary  to  intro* 
duce  that  record  as  the  best  evidence  of  the  amount  de- 
rived fix)m  such  sale,  and  the  date  thereof.  The  purpose 
for  which  it  was  introduced  is  not  shown. 

As  to  the  next  objection.  The  land  described  in  the 
petition  of  the  guardian,  and  in  the  recital  in  the  commis- 
sioner's deed,  is  not  the  same  as  that  described  in  the  com- 
plaint herein;  but  the  latter  description  corresponds  with 
the  return  of  the  appraisers,  the  notice  of  sale,  the  report 
of  the  commissioner,  and  the  granting  part  of  the  deed  of 
said  commissioner,  in  the  former  proceeding.  The  decree 
or  order  of  sale  of  the  property  does  not  describe  it  We 
think,  under  these  circumstances,  the  objection  was  not 
well  taken.  The  record  was  properly  admitted,  in  the  first 
instance,  as  a  link  in  the  chain  of  testimony;  especially  as 
before  it  was  offered,  by  the  admissions  of  the  plaintiff, 
it  appeared  that  the  land  was  sold  at  public  sale,  and 
it  was  believed  to  be  all  that  belonged  to  LiUeral  at  his 
death,  and  was  taken  possession  of  by  the  purchaser,  and 
that  the  plaintiff  had  some  knowledge  of  such  sale.  The 
parol  evidence  completed  the  chain  by  showing  that  there 
Vol.  XIV.— 22 
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May  Term,    was  but  the  one  piece  of  land  of  which  said  LittercU  was 
^Q^'      the  owner.     Doe  v.  Smith,  1  Ind.  R.  451. 
MoKRis  The  second  item  of  evidence,  namely,  the  record  of  the 

Stbwabt.  report,  &c.,  of  the  guardian,  was  objected  to;  but  the  tes* 
timony  was  relevant  upon  the  issue  made  as  to  whether 
the  plaintiff  had  received  a  distributive  share  of  the  pro- 
ceeds of  the  sale.  That  report,  together  with  the  voucher 
accompanying  it,  tended  to  prove  that  fact;  for  it  is  con- 
ceded by  the  appellant  that,  under  the  law  then  in  force, 
the  husband  coul^  receive  the  distributive  share  of  the 
wife.  See  1  Ind.  R.  452.  Perhaps  it  was  also  admissible 
under  the  issue  made  as  to  whether  the  present  plaintiff 
was  a  ward  of  said  guardian.  This  record  shows  her  and 
her  husband  appearing  in  that  character,  and  objecting  to 
such  report. 

The  second  assignment  of  errors  is  based  upon  the  al- 
leged insufficiency  of  the  evidence. 

The  finding  of  the  Court  is  general,  and  we  are  not, 
therefore,  informed  upon  which  of  the  issues  it  is  based, 
or  whether  upon  alL  If  from  the  evidence  the  Court 
found  that  the  present  plaintiff  was  a  party  to  the  pro- 
ceedings to  sell,  in  1835,  it  would  follow,  if  such  finding  is 
sustained,  that,  under  the  issue  on  the  fourth  paragraph  of 
the  answer,  the  principles  laid  down  in  the  case  of  Vic^ 
cleave  v.  MUliken^  13  Ind.  R.  105,  would  apply;  and,  con- 
sequently, the  plaintiff  would  be  barred  by  the  statute. 
More  than  five  years  from  the  confirmation  of  the  sale, 
and  two  from  the  removal  of  the  disability,  had  elapsed. 

But  to  the  question  of  the  sufficiency  of  the  evidence. 
Much  of  the  argument  of  each  party  is  devoted  to  the 
question  of  whether  the  acts,  and  the  failure  to  act,  of  the 
plaintiff,  now  precludes  her  from  maintaining  this  suit. 
The  facts  upon  which  the  arguments  are  based  are,  that 
the  sale  was  made  in  1835,  of  which  it  is  shown  she  had 
notice  soon  afterwards;  that  her  husband  received  a  part 
of  the  money,  as  due  her,  arising  from  that  sale;  that  for 
eighteen  years  she  knew  Stewart  had  possession  under  the 
purchase,  claimed  title,  and  was  making  improvements; 
that  for  a  considerable  portion  of  that  time,  she  was  near 
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to  the  said  Stewart^  but  set  up  no  claim  to  said  land;  that    May  Term, 
as  late  as  1851,  at  the  settlement  of  the  guardian  of  the       ^^^' 
heirs  of  LiUeralj  she  and  her  husband  resisted  that  settle-       Daily 
ment,  and,  by  the  exceptions  filed,  she  treated  him  as  her    Nuttmak. 
guardian,  but  did  not  question  the  propriety  or  legality  of 
the  sale  of  said  lands  by  him. 

The  evidence,  which  we  have  already  determined  was 
properly  introduced,  tended  to  establish  these  points  so  as 
to  preclude  us  from  disturbing  the  finding  thereon,  upon 
that  ground,  under  our  repeated  decisions. 

The  Court  must  have  found  that,  for  these  causes,  the 
plaintiff  was  estopped  to  now  claim  title,  or  else  that  she 
was  a  party  to  the  proceedings  upon  the  application.  In 
either  event,  we  do  not  see  but  that  such  finding  is,  under 
the  circumstances,  conclusive  upon  us. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

A.  TT.  Hubbard  and  L.  Sexton^  for  the  appellant. 

G.  C  Clark  and  P.  A.  Hackleman,  for  the  appellees. 


<   m  I 


Daily  and  Others  v,  Nuttman.  ~u 


33g 

|170         540 


APPEAL  from  the  Adams  Court  of  Common  Pleas.      Wednetday, 

WoRDEN,  J. — Suit  by  the  appellee  against  the  appellants 
on  a  note  made  by  them  to  one  Hannah  Catterline,  and  by 
her  indorsed  to  the  plaintiff. 

An  answer  of  four  paragraphs  was  filed  by  the  defend- 
ants, the  last  one  of  which  was  rejected  on  the  plaintifTs 
motion.     Replication  in  denial  of  the  other  paragraphs. 

Trial;  verdict  and  judgment  for  the  plaintiff,  over  a  mo- 
tion made  by  the  defendants  in  arrest  of  judgment,  and 
for  a  new  trial. 

The  rejection  of  the  fourth  paragraph  of  the  defendants' 
answer  is  assigned  for  error.  That  paragraph  is  nearly  the 
same  in  substance  as  the  third.  The  facts  set  up  in  the 
fourth,  we  think,  without  doubt,  could  have  been  given  in 
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Paschal 

T. 

Smith. 


MayTenn,  evidence  tinder  the  third;  hence,  no  error  was  committed 
_____  ^  rejecting  it  which  should  reverse  the  judgment  Ind. 
Dig.  p.  658,  §  253,  and  authorities  there  cited. 

Error  is  also  assigned  upon  the  admission  of  testimony 
and  the  instructions  of  the  Court.  If  error  was  commit- 
ted in  either  of  these  respects,  it  was  necessary  to  move 
for  a  new  trial  on  that  ground.  Without  such  motion,  the 
defendants  cannot  avail  themselves  of  the  error.  Kent  v. 
LattsoHj  12  Ind.  R.  675.  The  previous  motion  in  arrest  of 
judgment  cuts  off  the  motion  for  a  new  trial,  and  affirms 
the  verdict.  Ind.  Dig.  593.  No  reason  is  shown  why  the 
judgment  should  have  been  arrested. 

Per  Chiriam. — The  judgment  is  affirmed  with  2  per  cent, 
damages  and  costs. 

W.  W.  Carson^  for  the  appellants. 

D.  Studabaker  and  Wl  Mcerch^  for  the  appellee. 


I*  > 


Paschal  v.  Smith  and  Others. 


Wtdnndayj 
Jim«6. 


APPEAL  from  the  Randolph  Court  of  Common  Pleas. 

f^er  Curiam. — This  case  was  submitted  to  the  Court  for 
trial,  who  found  for  the  plaintijSs  below.  And  the  only 
error  assigned  relates  to  the  sufficiency  of  the  evidence  to 
sustain  the  finding  of  the  Court.  We  have  carefully  ex- 
amined the  evidence,  and  perceive  no  reason  why  the  find- 
ing should  be  disturbed. 

The  judgment  is  afifirmed  with  5  per  cent,  damages  and 
costs. 

W.  J.  PeelUy  for  the  appeUant. 

X  Smithy  for  the  appellees. 
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May  Tettti, 


Hays  v»  Weatherman. 


1860. 


Hatb 

T. 

Where  a  person  purchases  property,  and  is  to  haye  a  delay  of  payment  npon    Wbathbk- 

executing  his  notes,  if  he  fails  to  execute  his  notes  the  purchase-money  is       L.. 

due  immediately.  1^    ^ 

APPEAL  from  the  SuUivm  Court  of  Common  Pleas.  WtA^, 

Davison,  J. — This  was  an  action  by  Says  against  Weatk* 
erman.  The  complaint  alleges  that  the  plaintiff,  on  the 
15th  day  of  November^  1856,  sold  and  delivered  to  defend* 
ant  two  yoke  of  oxen,  for  which  he  agreed  to  pay  120 
dollars,  in  two  equal  payments,  viz.,  one  payment  on  the 
25th  of, December  J  next  following  the  date  of  the  sale,  and 
the  other  by  the  first  of  May^  1857.  And  to  secure  these 
payments,  defendant  agreed  to  execute  two  several  pro- 
missory notes,  each  for  the  payment  of  60  dollars.  It  is 
averred  that  defendant,  though  often  requested,  has  ne- 
glected and  refused  to  execute  the  notes,  and  has,  also, 
refused  to  pay  said  purchase-money,  or  any  part  of  it. 

Issues  being  made,  the  cause  was  submitted  to  a  jury, 
who  found  for  the  plaintiff  61  dollars,  35  cents.  New  trial 
refused,  and  judgment.  The  evidence  shows  the  sale  of 
the  oxen,  as  stated  in  the  complaint,  in  November ^  1856; 
that  the  consideration  was  120  dollars,  one-half  to  be  paid 
on  the  first  of  Jamuiry^  1857,  and  the  residue  on  the  first  of 
May^  then  next  following.  And  there  was  evidence  tend- 
ing to  prove  that  defendant,  as  part  of  the  contract  of  sale, 
stipulated  that  he  would  execute  two  promissory  notes  for 
the  purchase-money,  which  was  not  done. 

This  suit  was  commenced  February  the  10th,  1857.  At 
the  proper  time  the  plaintiff  moved  this  instruction:  ^^\S 
the  jury  find  that  the  defendant,  when  he  bought  the  oxen, 
agreed  to  execute  to  the  plaintiff  his  notes  for  the  purchase- 
money,  and  has  failed  to  do  so  in  a  reasonable  time,  a 
right  of  action  accrued  to  the  plaintiff."  The  Court  re- 
fused to  so  instruct  the  jury,  and  plaintiff  excepted. 

This  exception  was  well  taken.  The  defendant  having 
received  the   property,  and  having  failed  to  execute  the 
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Stxtbits 

V. 
SOMGBB. 


M»y  Term,  notes,  as  stipulated  in  the  contract  of  sale,  was  not  entitled 
^^^^^*  to  the  proposed  delay  of  payment.  He  became  at  once 
liable  for  the  price  of  the  oxen,  as  agreed  on  by  the  parties. 
Indeed,  the  rule  is  well  settled,  that  "where  goods  are  sold 
on  a  credit  that  are  to  be  paid  for  at  a  future  day,  and  it  is 
part  of  the  contract  of  sale  that  a  note  shall  be  given  im- 
mediately, which  is  to  be  payable  on  that  future  day,  if 
such  note  be  not  given,  an  action  can  be  maintained  for 
not  giving  the  note,  and  the  measure  of  damages  is  the 
full  price  of  the  goods."  2  Pars,  on  Cont.  486, 487,  note 
kj  and  cases  there  cited. 

This  exposition  is  no  doubt  correct,  and  the  result  is, 
the  instruction  was  pertinent  to  the  case,  and  should  have 
been  given.  Its  refusal  was  error,  and  the  judgment  must, 
therefore,  be  reversed. 

Per  Curiam.— The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

X  P.  Usker  and  &  CoulsoUj  for  the  appellant. 

W.  O.  and  F,  L.  Neff^  for  the  appellee. 


«  •  »  »  » 


Stevens  v.  Songer. 

Where  A,  sells  property  to  B,,  and  B.,  hj  agreement,  executes  his  notes  to  C, 
the  latter  is  entitled  to  sne  on  the  notes;  and  B,  will  not  be  allowed  to  set 
up  tiie  want  of  interest  in  the  note  of  C,  at  the  time  it  was  executed. 


Wedneaday, 
June  6. 


APPEAL  from  the  Rush  Court  of  Common  Pleas. 

WoRDEN,  J. — Songer  sued  Stevens  on  a  promissory  note, 
made  by  the  latter  to  one  Cakb  Holding,  and  by  Holding 
indorsed  to  the  plaintifil 

The  defendant  answered  in  three  paragraphs,  to  all  of 
which  demurrers  were  sustained,  and  final  judgment  was 
rendered  for  the  plaintifll  The  rulings  on  the  demurrers 
present  the  only  questions  for  decision  here. 

The  first  paragraph  of  the  answer  admitted  the  making 
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of  the  note,  and  that  it  was  unpaid,  and  did  not  profess  to    May  Tenn, 
set  up  any  facts  in  avoidance.     The  demurrer  to  this  was       ^^^^^' 
correctly  sustained.  Stbtbws 

The  second  paragraph  avers,  in  substance,  that  the  note  Sokokb. 
was  given  for  property  of  one  Peter  Sanger^  and  was  made 
payable  to  Holding  by  order  of  said  Peter,  for  the  fraudu- 
lent purpose  of  preventing,  hindering,  and  delaying  the 
creditors  of  said  Peter,  in  the  collection  of  their  debts; 
that  Holding,  without  consideration,  and  by  the  direction 
of  said  Peter,  assigned  the  note  to  the  plaintiff,  who  is  the 
nominal  holder  thereof,  but  that  the  note,  and  the  whole 
interest  therein,  is  the  property  of  the  said  Peter,  and  that 
plaintiff  holds  the  same  for  the  fraudulent  purpose  of  hin- 
dering, &c.,  the  creditors  of  said  Peter.  The  paragraph 
further  alleges  that,  since  the  execution  of  the  note,  he  has 
purchased  divers  notes  agfdnst  said  Peter,  describing  them, 
which  were  executed  before  the  note  sued  on,  and  offers  to 
set  them  off  against  the  note  in  suit. 

The  third  paragraph  is,  in  substance,  the  same  as  the 
second,  averring  the  purchase  by  the  defendant  of  an  ac- 
count against  said  Peter,  which  is  sought,  in  like  manner, 
to  be  set  off. 

These  paragraphs,  we  think,  were  insufficient,  and  the 
demurrers  to  them  properly  sustained. 

Leaving  out  of  view  any  question  of  fraud,  Peter  Songer 
had  the  right  to  have  the  note  made  payable  to  Holding; 
and  as  between  Peter  and  Holding,  although  fraudulent, 
the  interest  in  the  note  would  be  in  Holding.  The  de- 
fendant having  consented  to  give  his  note  to  Holding,  he 
cannot  now  say  that  he  did  not  thereby  become  the  debtor 
of  Holding.  As  a  debtor,  he  is  estopped  by  his  own  act 
in  giving  the  note,  from  saying  that  he  became  liable  to 
Peter  Sorter  and  not  to  Holding.  The  creditors  of  Peter 
Songer  might  be  placed  in  a  different  situation.  They 
might,  in  a  proper  case,  reach  the  property  thus  fraudu- 
lently transferred,  or  perhaps  the  note  in  the  hands  of  the 
defendant.  And  perhaps,  in  a  proper  case  (though  upon 
this  point  we  decide  nothing),  the  defendant  might,  by 
purchasing  claims  against  Peter,  and  thereby  placing  him- 
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Vail 

V. 

Haltoit. 


May  Term,    self  in  their  shoes,  and  entitling  himself  to  the  rights  of  a 
______  creditor,  reach  the  debt  in  his  own  hands,  as  is  sought  to 

be  done  in  this  case.  But  in  doing  so  he  would  be  entitled 
to  no  greater  rights  than  he  would  as  a  creditor  seeking  to 
make  his  money  ont  of  the  property  transferred,  or  the 
note.  In  such  case,  he  would  be  required  to  exhaust  the 
other  property  of  Peter,  or  show  that  he  was  insolvent,  be- 
fore proceeding  to  reach  the  property  thus  fraudulently 
transferred,  or  the  pr9ceeds.  Lata  v.  Smith,  4  Ind.  R.  56. 
The  paragraphs  under  consideration  are  fataUy  defective, 
if  for  no  other  reason,  because  they  do  not  allege  the 
insolvency  of  Peter  Sanger,  nor  show  but  that  he  has 
property  subject  to  execution,  sufficient  to  pay  the  debts 
that  are  offered  to  be  set  off. 

Per  Ourianii — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

L.  Sexton,  for  the  appellant. 

G.  C.  Clark  and  P.  A.  Hacldeman,  for  the  appellee. 


■  »•» » 
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Vail  and  Others  v.  Halton  and  Others. 

VancUave  t.  Milliken,  13  Ind.  R.  105,  followod. 

In  a  suit  for  the  recovery  of  real  estate,  all  legal  or  equitable  defenses,  bj  the 

act  of  1855,  may  be  given  in  evidence  onder  the  general  denial. 
Where  a  person  claims  the  benefit  of  an  exception  in  the  statute  of  limitation, 

he  most  show  that  he  comes  within  it. 


June  6. 


APPEAL  from  the  Fayette  Circuit  Court. 

WoRDEN,  J. — Action  by  the  appellants  against  the  ap- 
pellees, to  recover  possession  of  certain  real  estate.  Answer 
in  denial.  Trial  by  the  Court  Finding  and  judgment 
for  the  defendants,  a  new  trial  being  denied. 

On  the  trial,  it  was  admitted  that  in  April,  1840,  John 
Allen  died  seized  in  fee  simple  of  the  premises  in  contro- 
versy, and  that  the  plaintiffs  are  his  heirs  at  law.  The 
defendants  introduced  the  record  of  the  Probate  Court  of 
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Fayette  county,  by  which  it  appears*  that  the  administra-    May  Term, 
tor  of  Allen  procured  an  order  of  that  .Court  for  the  sale  of      •'•^^^' 
the  land,  for  the  payment  of  the  debt6  of  the  estate  of  the        ^^^^ 
deceased;  and  that,  in  pursuance  of  the  order,  he  sold  the     Haltoh. 
same  to  one  Greorge  Frybarger^  which  sale  was  afterwards 
confirmed,  and  a  conveyance  ordered  to  be  made  to  the 
purchaser,  which  was  done.    These  proceedings  were  closed 
up  at  the  February  term  of  the  Court,  1844.     It  was  ad- 
mitted that  the  defendants  were  in  possession  of  the  pro- 
perty, claiming  title  under  Frybarger\  that  Frybarger 
took  possession  soon  after  the  sale,  and  that  he,  and  those 
claiming  under  him,  have  been  in  the   possession   ever    - 
since. 

The  appellants  insist  that  the  proceedings  of  the  Probate 
Court,  owing  to  irregularities  and  defects  therein,  are  a 
nullity,  and  that  no  title  passed  thereby  to  Frybarger. 
On  the  other  hand,  the  appellees  claim  that,  though  the 
proceedings  be  invalid  for  the  purpose  of  vesting  in  the 
purchaser  a  title  to  the  premises,  yet  that  they  gave  a  color 
of  title  which  is  protected  by  the  statute  of  limitation,  in 
reference  to  suits  for  the  recovery  of  lands  sold  by  execu- 
tors and  administrators.  This  point  is  settlecf  in  favor  of . 
the  appellees,  by  the  case  of  Vancleave  v.  Milliken^  13  Ind. 
R.  105. 

The  statute  of  limitations,  or  any  other  legal  or  equita- 
ble defense,  can  be  given  in  evidence  under  the  general 
denial,  without  pleading  it  specially,  in  actions  for  the  re- 
covery of  real  estate.     Acts  of  1855,  p.  57. 

By  the  statute  of  limitations,  persons  being  under  disa- 
bilities when  the  cause  of  action  accrues,  have  two  years 
within  which  to  bring  the  action,  after  the  disability  is 
removed. 

If,  ii^  this  case,  the  plaintiffs  were  under  any  disability 
when  the  cause  of  action  accrued,  and  if  the  suit  was 
brought  within  two  years  after  the  disability  was  removed, 
the  proof  devolved  upon  them  to  show  it.  The  action  was 
not  brought  until  1856,  twelve  years  after  the  sale  of  the 
land,  and  the  action  is  prima  facie  barred.  If  the  plaintifis 
were  infants  at  the  time  the  cause  of  action  accrued,  they 
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May  Term,    ehould  have  shown  at  what  time  they  became  of  age,  and 
^^^^' that  the   suit  was  brought  within  two  years  thereafter. 


JoNss       There  being  no  proof  on  this  subject,  we  must  affirm  the 
Th.  8tat».  judgment. 

Per  Ouriam, — The  judgment  is  affirmed  with  costs. 
J.  A.  Fay  and  N.  Truster ,  for  the  appellants. 
J.  S.  Reidj  for  the  appellees. 


.  ••• 


Jones  v.  The  State. 

A  prosecation  for  knowingly  rcceiying  stolen  goods,  must  be  commenced 

within  two  yean  from  snch  reception. 

Wednesdaif,         APPEAL  from  the  Shelby  Circuit  Court. 

Davison,  J. — Prosecution  for  receiving  a  stolen  mare, 

.^  knowing  her  to  have  been  stolen.     The  indictment,  which 

•161  aw  'was  the  commencement  of  the  prosecution,  was  found  Oc- 

tober  the  l!^th,  1859.  The  charge  is,  that  Joseph  Jones^ 
Joseph  J.  JovieSj  Richard  Jones  and  Henry  Quinn^  on  the 
15th  of  Februaryj  1858,  at  Shelby  county,  one  black  mare 
of  the  value  of  100  dollars,  of  the  personal  property  of  one 
George  W.  MountSy  did  then  and  there  feloniously  receive 
and  conceal — ^the  same  mare  having  been  then  and  there 
and  theretofore  feloniously  stolen,  &c. — they,  the  said 
Joseph,  Joseph  JI,  Richard,  and  Henry,  then  and  there  well 
knowing  the  said  mare  to  have  been  so  stolen,  &c.  The 
appellant,  Joseph  Jones,  was  allowed  a  separate  trial,  which 
resulted  in  a  verdict  of  guilty.  Motions  for  a  new  trial 
and  in  arrest  were  denied,  and  judgment  rendered  on  the 
verdict 

The  evidence  proves  that  the  mare  was  stolen  on  the  3d 
of  September,  1856,  and  was  in  the  defendant's  possession 
on  the  15th  of  the  same  month,  and  remained  continuously 
in  his  possession  up  until  ilfarcA,  1859,  when  she  was 
claimed  by  Mounts  as  his  property.    As  has  been  seen,  this 
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prosecution  was  commenced  October  12,  1859,  more  than  May  Term, 
two  years  after  the  defendant  received  the  stolen  property,  ^oo^» 
and  was,  consequently,  barred  by  the  statute  of  limitation,  Cobcrh 
unless,  as  contended  by  the  state's  attorney,  'Hhe  offense  Dodd. 
of  receiving  stolen  goods  is  a  continuing  ofiense,  and  each 
day's  possession  is  a  hew,  or  continued  reception."  We 
are  not,  however,  inclined  to  adopt  this  position.  The 
offense  was  complete  when  the  defendant  received  the 
mare,  knowing  her  to  have  been  stolen.  It  was  then  com- 
committed,  and  the  statute  is,  that  for  such  offense  the 
prosecution  must  be  commenced  within  two  years  after  its 
commission.  2  R.  S.  p.  363,  §  13.  To  constitute  this 
offense,  the  property  must  have  been  stolen,  the  party 
charged  must  have  received  it,  and  at  the  time  it  was  re- 
ceived have  known  it  to  have  been  stolen.  There  must, 
then,  as  an  element  of  the  offense,  be  an  actual  reception  of 
the  stolen  property.  This  evidently  could  not  occur  where 
the  property,  after  its  reception,  continued  in  the  possession 
of  the  party  who  received  it.  We  are  of  opinion  that  the 
statute  of  limitation  commenced  running,  in  this  case,  in 
September^  1856,  when  the  defendant  received  the  stolen 
mare,  and  therefore  continued  to  run.  It  follows,  this 
prosecution,  not  having  been  commenced  until  the  12th  of 
October^  1859,  is  barred  by  the  statute. 

Per  Chiriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c« 

J.  W.  Gordon  and  X  A*  BeaUj  for  the  appellant. 

J.  E.  McDofuUdj  Attorney  Greneral,  and  A.  L.  Roache^ 
for  the  state. 


.  •( 


CoBURN  V.  DoDD,  Auditor  of  State. 
• 
APPEAL  from  the  MarUm  Circuit  Court.  TTerfneadoy, 

Per  Curiam. —  Cobum^  as  judge  of  the  Court  of  Com- 
mon Pleas  of  the  county  of  Marion^  on  the  16th  day  of 
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Maj  Tenn,    Moy^  1860,  applied  to  the  defendant,  as  auditor  of  state, 

•^^"'      to  audit  and  allow  his  claim  for  six  months'  salary,  under 

CoBUBn     the  act  of  1859,  entitled  "  An  act  to  amend  the  third  sec- 

DoDD.      tion  of  an  act  entitled  ^  An  act  to  establish  Conitts  of  Com* 

mon  Pleas,  and  defining  the  jurisdiction  and  duties  of,  and 

providing  compensation  for,  the  judges  thereof,'  and  repeal* 

ing  sections  29  and  38  of  said  act."     Acts  of  1859,  p.  91. 

The  defendant  refused  to  audit  and  allow  the  claim, 
and  proceedings  were  instituted  in  the  Circuit  Court  to 
compel  such  allowance,  which  resulted  in  a  judgment  for 
the  defendant. 

The  plaintiff  appeals  to  this  Court,  where  two  questions 
are  raised: 

1.   Is  the  act,  the  title  o^  which  is  above  set  out,  valid? 

3.  K  so,  does  it  entitle  the  appellant  to  the  salary 
claimed? 

In  reference  to  the  first  question,  it  is  claimed  that  the 
act  is  void,  as  not  having  been  enacted  in  accordance  with 
the  requirements  of  the  constitution. 

Upon  a  reference  to  the  journals  of  the  legislature,  and 
to  the  history  of  the  bill  as  shown  thereby,  we  are  satisfied 
that  it  went  through  all  the  constitutipnal  forms  of  legisla- 
tion, and  that  it  is  a  valid  law. 

But  the  second  question  must  be  determined  against 
the  plaintiff.  The  salary  provided  for  in  the  act  in  ques- 
tion, is  not  to  be  paid  until  the  judges  are  elected,  com- 
missioned, and  qucdified,  as  provided  for  in  the  same  act; 
and  besides  this,  it  is  payable  out  of  the  county,  and  not 
the  state  treasury.  The  judgment,  therefore,  must  be 
affirmed. 

Hanna,  J. — Believing  that  the  answer  of  the  governor, 
in  response  to  the  resolution  of  the  senate,  was  not  in  fact, 
nor  intended  to  be,  a  veto,  I  concur  in  the  above  con- 
clusion. 

The  judgment  is  affirmed  with  costs. 

S.  Yandes  and  J.  Coburn,  for  the  appellant. 

J.  E,  McDonald^  Attorney  General,  for  the  appellee. 
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Bales  v*  Weddle.  

Balbs 

Where  a  party  to  a  contract  treats  it  as  nnresdnded,  and  sues  for  a  breach  of     Wxddle. 
it,  he  most  set  out  the  instrument,  or  a  copy,  as  the  foundation  of  his  action. 
Miter,  where  he  treats  it  as  rescinded,  and  sues  to  recover  back  money  paid 
under  it. 

If  a  party  sells  personal  property,  as  a  lot  of  hogs,  to  be  delirered  at  a  future 
time,  it  seems  he  may  go  into  the  maiket  and  buy  them  for  delivery  under 
the  contract ;  but  if,  at  the  time  of  the  contract,  he  represents  that  he  then 
has  the  property  on  hand,  and  thereby  obtains  an  advance  of  money  there- 
on, when,  in  fact,  he  has  not  the  property  on  hand,  it  is  a  fraud  which  will 
justify  a  rescission  of  the  contract. 

APPEAL  from  the  Hendricks  Court  of  Ck)mmon  Pleas,  Wednuday, 

June  6. 

WoRDEN,  J. — Suit  by  Weddle  against  Bales*  The  com- 
plaint contains  three  paragraphs.  The  first  is  for  money 
had  and  received  generally.  The  second  alleges,  in  sub- 
stance, that  the  plaintiff  paid  to  the  defendant  the  sum  of 
800  dollars  (which  he  seeks  to  recover  back),  upon  the 
following  contract,  entered  into  between  them,  viz.: 

'^  This  is  to  certify  that  I  have  this  day  sold  to  Aa/ron 
Weddle^  200  hogs,  to  be  good,  merchantable,  corn-fatted 
hogs,  to  weigh  two  hundred  pounds  and  over,  for  four  dol- 
lars per  hundred  weight  gross,  and  to  be  weighed  bX^E. 
Bales? ^  between  the  25th  of  November  and  the  5th  of  De* 
cembery  1857;  and  in  consideration  of  which,  I  receive  200 
dollars  in  hand,  and  am  to  receive  600  dollars  more  the 
15th  of  Aprilj  drawing  10  per  cent,  interest  until  the  hogs 
are  weighed,  when  I  am  to  receive  the  balance.  March 
5th,  1857.  [Signed]  Eden  Bales:' 

It  is  alleged  that  the  defendant,  at  the  time  of  making 
the  contract,  falsely  and  fraudulently  represented  to  the 
plaintiff  that  he  had  on  hand,  and  in  his  possession,  the 
two  hundred  hogs,  whereby  the  plaintiff  was  induced  to 
make  the  payments  aforesaid,  whereas  the  defendant  had 
not,  at  the  time  of  making  the  contract,  two  hundred  hogs, 
nor  any  part  thereof,  wherefore  the  contract  was  void;  that 
the  plaintiff  has  requested  the  defendant  to  return  the 
money,  which  he  fails  and  refuses  to  do;  wherefore,  &c. 

The  third  paragraph  alleges  the  like  payment  upon  the 


1860.       ^^^-^ 
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MayTenn,    contract,  averring  that  the  defendant,  between  the  25th 

^^^'      day  of  November  and  the  6th  day  of  December^  1857,  had 

Balbs       not  two  hundred  hogs  of  the  kind  and  description  men- 

Weddub.    tioned  in  the  contract,  and,  therefore,  could  not  comply 

with  the  terms  thereof;  nor  did  he  ever  weigh  out  to  the 

plaintiff  said  hogs,  and  although  the  plaintiff  requested  the 

delivery  thereof,  according  to  the  terms  of  the  contract,  the 

defendant  wholly  failed  and  refused  them,  wherefore  he 

has  received  no  consideration  for  the  money  thus  paid; 

that  he  has  demanded  the  same,  but  the  defendant  refuses 

to  pay;  wherefore,  &c. 

Demurrers  were  filed  to  the  second  and  third  paragraphs 
of  the  complaint,  which  were  overruled  by  the  Court,  and 
the  defendant  excepted.  Answers  were  filed  and  issues 
formed,  and  the  cause  tried  by  the  Court.  Finding  and 
judgment  for  the  plaintiff,  a  new  trial  being  refused. 

The  ruling  of  the  Court  upon  the  demurrers  is,  amongst 
other  things,  assigned  for  error. 

The  objection  made  in  the  brief  of  counsel  for  the  ap- 
pellant, to  the  paragraphs  demurred  to,,ia  that  neither  of 
them  contains  the  allegation  that  Weddle  was  ready,  or 
offered  to  comply  with  his  part  of  the  contract  Were 
the  paragraphs  based  upon  the  written  contract,  perhaps 
such  allegation  would  be  necessary.  See,  however,  Boyle 
v.  Guysinger^  12  Ind.  R.  273.  But  we  do  not  regard  the 
paragraphs  as  counting  upon  the  written  agreement,  and 
seeking  to  recover  damages  for  its  non-performance  by  the 
defendant.  They  are  special  counts  to  recover  the  money 
paid  by  the  plaintiff  upon  the  contract.  They  treat  the 
contract  as  rescinded,  and  go  for  the  money  paid  on  it,  and 
do  not  treat  the  contract  as  in  force,  and  seek  damages  for 
its  breach  by  the  defendant.  Hence  no  allegation  that  the 
plaintiff  performed,  or  was  ready  and  willing,  or  offered  to 
perform  his  part  of  the  contract,  could  be  at  all  necessary, 
if  the  facts  set  up  were  sufficient  to  authorize  the  plaintiff 
to  treat  the  contract  as  void,  or  as  rescinded. 

There  are  two  allegations  in  the  second  paragraph,  that 
seem  to  require  some  notice.  First,  that  at  the  time  of 
making  the  contract,  Bales  had  not  the  hogs,  nor  any  por- 
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tion  of  them;  and,  second,  his  fraudulent  representation    May  Term, 
that  he  had  them.  ^^^' 

In  Bryan  v.  LewiSy  21  E.  C.  L.  467,  it  was  held  "that  Balbb 
if  a  man  sell  goods  to  be  delivered  at  a  future  day,  and  Wbddlb. 
neither  has  the  goods  at  the  time,  nor  has  entered  into  any 
prior  contract  to  buy  them,  nor  has  any  reasonable  expec- 
tation  of  receiving  them  by  consignment,  but  means  to  go 
into  the  market  and  buy  the  goods  which  he  has  contracted 
to  deliver,  he  cannot  maintain  an  action  upon  such  con- 
tract. Such  a  contract  amounts,  on  the  part  of  the  vendor, 
to  a  wager  on  the  price  of  the  commodity,  and  is  attended 
with  the  most  mischievons  consequences."  But  this  doc- 
trine was  entirely  overturned  in  the  later  case  of  Htbble* 
white  V.  McMorine,  5  M.  and  W.  462,  Barons  Parke,  Al- 
DERSON  and  Maule,  each  delivering  an  opinion.  Maule,  B., 
remarks:  "I  always  considered  the  doctrine  laid  down  in 
Bryan  v.  Lewis^  as  contrary  to  law,  and  most  inconvenient 
in  practice;  and  I  have  often  heard  it  spoken  of  with  great 
suspicion,  both  by  lawyers  and  mercantile  men,  upon  both 
grounds,  as  against  law,  and  against  aU  mercantile  con- 


venience." 


A  distinction  may  be  taken  between  contracts  by  which 
one  person  agrees  to  sell  to  another,  at  a  future  day,  pro- 
perty not  professed  to  be  then  owned  by  the  seUer;  and 
those  contracts  which  purport  to  sell  property  then  owned 
by  the  seller,  to  be  delivered  at  a  future  day.  Perhaps  the 
one  class  of  contracts  might  be  good,  and  the  other  void, 
where  the  property,  the  subject  of  the  contract,  was  not 
owned  by  the  vendor  at  the  time  of  the  contract. 

The  case  of  Mason  v.  Cowans^  administrator,  1  B.  Mon. 
7,  involves  the  construction  of  a  contract  as  to  what  was 
intended  to  be  sold.  The  contract  specifies  that  ^^  James 
jP.  Mason  has  bought  of  William  C.  Cowanj  all  the  hogs 
that  he  may  have  for  market  next  fall,  to  be  delivered 
about  the  25th  or  30th  of  October]  the  hogs  to  average, 
&C.,  and  be  in  number  about  one  hundred,  more  or  less." 
The  Court  say:  "The  contract,  in  our  judgment,  clearly 
points  to,  and  was  intended  by  the  parties  to  embrace  the 
hogs  fattened  and  prepared  for  market  by  Cowanj  and  not 
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Mar  Term,    those  that  might  be  boaght  by  him,  that  had  been  fattened 
•^"^^'      and  prepared  for  market  by  others." 
Balks  In  Alexander  v.  Dunn,  5  Ind.  R.  122,  the  contract  was 

Weddlb.     as  follows: 

"  Oosporty  October  5th,  1847.  We  this  day  agree  to  re- 
ceive from  Samuel  F.  Dunn,  between  fifty-five  and  seventy- 
five  pork  hogs,  to  be  delivered  to  us  in  our  pork-house  in 
Oosportj  net,  for  which  we  agree  to  pay  him  three  doUars 
per  hundred  pounds  net — said  hogs  to  be  delivered  in  the 
month  of  December.  The  money  to  be  paid  on  the  de- 
livery of  the  hogs.     [Signed,]     W.  D.  Alexander  Sf  Co." 

The  Court  say :  ^  It  is  well  settled  that  Dunn  could  not 
purchase  hogs  to  fill  the  contract.  The  hogs  purchased  by 
Alexander,  were  the  hogs  owned  by  Dunn  at  the  time  the 
contract  was  made.  If  Dunn  did  not  then  own  a  suifi« 
number  which  could,  at  the  time  of  delivery,  be  made  to 
meet  the  average  weight  required,  Alexander  was  released." 
The  case  in  B.  Monroe,  supra,  is  cited  in  support  of  the 
position. 

If  the  case  of  Alexander  v.  Dunn  gives  a  correct  exposi- 
tion of  the  contract  in  that  case,  and  the  law  as  applied  to 
it,  it  is  decisive  of  the  point  under  consideration.  But  we 
do  not  choose  to  determine  the  case  upon  the  ground  that 
the  contract  was  void,  simply  because  Bales  did  not  own 
the  hogs  at  the  time  of  the  contract.  There  is  an  element 
in  the  case  that  renders  it  unnecessary  for  us  to  express 
any  opinion  upon  this  point.  Vide  Wright  v.  Blachley, 
3  Ind.  R.  101.  We  are  of  opinion  that  the  false  and 
fraudulent  representations  made  by  the  defendant,  as 
charged  in  the  paragraph  under  consideration,  that  he  had 
the  hogs  on  hand  and  in  his  possession,  whereby  he  in- 
tended the  plainti£f  to  pay  the  money  on  the  contract,  was 
such  a  firaud  as  vitiated  the  contract,  and  entitled  the 
plaintiff  to  treat  it  as  void,  and  sue  for  the  money  thus 
paid.  Weddle  might  well  be  conceived  to  have  been  wil- 
ling to  contract  with  Bales  for  the  hogs  which  he  supposed 
Bales  had  on  hand,  fitting  for  the  market  next  fall,  at  a 
given  price,  and  to  make  advances  thereon,  when  he  would 
have  refused  to  make  any  such  contract  or  advances,  had 
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he  known  that  Bales  had  not  the  hoes,  but  expected  to    May  Term, 
purchase  them  in  order  to  dischai^e  the  contract.     We       ^o^^' 
are  of  opinion  that  the  demurrer  was  correctly  overruled  as       Bauu 
to 'the  second  paragraph  of  the  complaint.  Wbddle. 

The  third  paragraph  is  clearly  good,  and  the  demurrer 
to  it  correctly  overruled.  That  alleges  that,  at  the  time 
the  hogs  were  to  have  been  delivered,  the  defendant  had 
not  the  hogs,  and  could  not  comply  with  the  contract. 
Mr.  ChUty  says:  ^^If  neither  party  be  ready  at  the  ap- 
pointed time,  and  both  are  in  default,  the  contract  seems 
to  be  at  law  ipso  facto  dissolved,  and  the  deposit  is  recov- 
erable, unless  the  time  has  been  prolonged  by  consent." 
Chit,  on  Cont.,  310.  Again,  at  p.  622:  "  Where  money  has 
been  deposited  or  paid  on  a  contract,  and  before  any  bene- 
fit has  been  derived  by  the  payor,  or  any  part  of  the  con- 
tract has  been  performed  by  the  other  party,  the  conside- 
ration wholly  fails,  an  action  may  be  maintained  upon 
the  common  count  to  recover  back  the  amount.  Thus,  if 
the  purchaser  of  an  estate,  &c.,  by  auction  or  private  con- 
tract, pay  a  sum  of  money  as  a  deposit,  or  in  part  of  the 
purchase-money,  and  a  good  title  cannot  be  made  out 
according  to  the  contract,  the  money  may  be  recovered 
back  upon  the  common  count.  It  is  also  sustainable  in 
such  case,  if  neither  party  is  ready  to  cojniplete  the  contract 
at  the  stipulated  time,  and  each  party  is  in  default." 

We  have  already  seen  that  the  second  and  third  para- 
graphs are  for  the  recovery  of  the  money  paid  on  the  con- 
tract, settifig  out  the  facts  more  specially  than  is  done  in 
the  ordinary  common  count. 

The  motion  for  a  new  trial,  we  think,  was  correctly 
overruled.  The  evidence  shows  that  both  parties  were  in 
default,  and  that  neither  could  have  maintained  an  action 
on  the  contract.  Bales  did  not  have  the  hogs  weighed  for 
Weddlej  nor  does  it  appear  that  he  ever  offered  to  perform 
the  contract  on  his  part,  or  was  ready  to  perform  it.  In- 
deed, from  the  evidence,  it  is  doubtful  whether  he  had  a 
sufficient  number  of  the  kind  and  description  of  hogs  to 
discharge  the  contrac^t.  The  testimony  has  a  tendency  to 
show  that  the  contract  was  somewhat  modified,  and  the 
Vol.  XIV-— 23 
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May  Teim,  time  for  the  delivery  of  the  hogs  prolonged;  but  Bales  does 
— ____  not  appear  to  have  performed,  or  offered  to  perform  his 
part  of  the  contract,  within  the  prolonged  time,  or  after- 
wards. Weddle  offered  and  gave  evidence  that,  after  the 
time  for  the  delivery  of  the  hogs,  he  demanded  them,  and 
offered  to  pay  for  them  according  to  the  contract.  To  the 
introduction  of  this  evidence,  BeUes  excepted.  Suppose 
this  evidence  were  stricken  out  as  incompetent,  there  is 
still  enough  left  to  abundantly  sustain  the  finding.  The 
plaintiff  having  proven  the  payment  of  the  money,  and 
both  parties  being  in  default,  and  no  action  being  main- 
tainable by  either  upon  the  contract,  the  plaintiff  was  en- 
titled to  recover  back  the  money  thus  paid.  In  addition 
to  the  authorities  already  cited,  the  case  of  Harris  v.  Brad* 
leyy  9  Ind.  R.  166,  is  directly  in  point.  The  Court  say: 
^*  This,  then,  is  a  case  in  which  both  parties  are  in  default. 
Neither  could  have  maintained  an  action  upon  the  agree- 
ment, and  it  must,  therefore,  be  held  rescinded.  The  re^ 
suit  is,  that  the  plaintiffs  were  entitled  to  recover  on  the 
paragraph  for  money  had  and  received." 

Per  Curiam, — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

0.  C.  Nave  and  X  Witherow,  for  the  appellant 
J7.  C.  Newcomb,  Jl  jS.  Tarkingtotij  and  L.  M.  Campbell^ 
for  the  appellee. 


14  3541 
148 6e| 

14  HMI 
ISO  3481 

164   601 


BoYER  V.  Jones  and  Another. 

Sections  3  and  83  of  the  act  to  provide  for  the  asBCBsment  of  taxes  in  Indiana, 

found  in  1  R.  S.  p.  105,  are  constitutional. 


Wedneadajf, 
June  6. 


APPEAL  from  the  Warren  Circuit  Court 
WoRDEN,  J. — Action  by  the  appellant  against  Jones^  as 
auditor,  and  Harris,  as  treasurer  of  Warren  county,  to  re- 
strain them  from  the  collection  of  a  certain  tax  and  pen- 
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alty  assessed  against  him,  upon  property  described  in  the    May  Tenn, 
complaint,  as  follows,  viz.:     "The  amount  of  the  share  of       •'^^^' 
the  plaintiff,  which  he  bad  in  the  estate  of  his  mother,  then      Botbb 
deceased,  and  who  resided  in  the  city  of  Philadelphia,  and      Jokbs. 
state  of  Pennsylvania,  and  which  consisted  in  bank  stock 
and  money  at  interest  in  said  city  of  Philadelphia,  and 
which  said  bank  stock  and  securities  for  money  at  interest 
have  never  been  in  the  state  of  IndianaJ^     It  was  claimed 
that  the  property  was  not  subject  to  taxation  in  this  state. 

A  demurrer  was  sustained  to  the  complaint  below;  and 
the  plaintiff  excepted,  and  appeals  to  this  Court. 

The  act  to  provide  for  the  valuation  and  assessment  of 
real  and  personal  property,  &c.,  contains  the  following  pro- 
visions: 

"  Sec.  3.  All  real  property  within  this  state,  and  all  per* 
sonal  property  owned  by  persons  residing  within  this  state, 
whether  it  is  in  or  out  of  the  state,  and  all  personal  prop- 
erty within  this  state  owned  by  persons  not  residing  within 
this  state,  subject  to  the  exceptions  hereinafter  stated,  shall 
be  subject  to  taxation.     •    •    • 

"Sec.  6.  The  terms  'personal  property,'  as  used  in  this 
act,  shall  be  construed  to  include  *  *  *  all  moneys  at 
interest,  whether  within  or  without  the  state;  all  public 
stocks,  Indiana  state  stocks,  stocks  of  other  states  and  the 
United  States,  stocks  in  all  railroads,  plank-roads,  &c.,  and 
in  all  moneyed  and  stock  corporations,  whether  within  or 
without  this  state."     1  R.  S.  p.  105. 

It  is  not  disputed  that  the  statute  authorizes  the  assess- 
ment and  collection  of  the  tax  in  question,  the  plaintiff 
being  a  resident  of  the  state,  if  the  provisions  thereof  ap- 
plicable to  this  case  be  valid.  But  it  is  insisted  that  those 
provisions  are  unconstitutional  and  void.  The  counsel  for 
the  appellant,  though  insisting  that  the  provisions  in  ques- 
tion are  unconstitutional,  has  not  pointed  out  any  article 
or  clause  of  either  our  state  or  the  federal  constitution, 
with  which  he  claims  they  are  in  conflict;  nor  has  he 
stated  any  proposition  drawn  from  the  spirit  of  either  that 
is  violated  by  the  enactments  under  consideration. 

It  is  said  that  the  money  and  bank  stock  in  question 
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May  Term,   might  be  taxed  by  the  state  of  Pennsylvania^  and  thereby 
__?_^  it  would  be  twice  taxed. 

BoTBR  Supposing  this  to  be  so,  it  is  not  perceived  how  it  would 

JoiTEB.  deprive  the  state  of  Indiana  of  the  right  to  assess  the  tax 
upon  a  person  residing  within  the  state,  or  how  it  would 
affect  the  validity  of  our  law.  "The  term  *  taxes,*"  say 
the  Court  in  Green  v.  Oraft^  27  Miss.  R.  70,  "includes  all 
contributions  imposed  by  the  government  upon  individuals 
for  the  service  of  the  state.  The  individual,  and  not  his 
property,  pays  the  tax.  The  property  is  resorted  to  for  the 
purpose  of  ascertaining  the  amount  of  the  tax  with  which 
the  owner  must  be  charged,  and  for  the  purpose  of  enforc- 
ing payment  when  the  owner  shall  be  legally  in  default  in 
paying  at  the  time  stipulated  by  law."  The  proposition 
thus  laid  down  we  deem  correct  in  general,  but  subject  to 
some  exceptions  or  qualifications.  We  do  not  think  it 
necessary,  for  the  purposes  of  this  case,  to  determine  how 
far,  and  for  what  purposes,  personal  property,  situated  out 
of  the  state,  is  governed  by  our  law,  the  owner  being  domi* 
ciled  here.  The  law  in  question  operates  upon  the  owner 
of  the  property,  he  being  a  resident,  and  can  be  enforced 
against  him,  although  it  have  no  exira-territorial  effect — 
although  in  Pennsylvania  it  would  be  disregarded. 

The  practice  of  taxing  a  resident  of  a  state  for  choses 
in  action,  or  corporation  stock,  in  another  state,  is  no  new 
thing,  and  has  received  the  sanction  of  veiy  respectable 
judicial  tribunals. 

Thus,  in  The  Commonwealth  v.  Hays^  1  B.  Mon.  1,  it 
was  said  by  the  Court  that  "debts  being  of  no  place,  but 
being  in  general  regarded  as  attendant  on  the  person  of 
the  creditor,  may  be  considered  as  property  within  this 
state,  though  the  debtor  reside  out  of  the  state.  But  even 
if  considered  as  property  out  of  the  state,  they  are,  at  any 
rate,  a  part  of  the  property  of  the  resident  citizen,  a  part 
of  his  resources,  and  a  portion  of  the  wealth  of  the  state 
from  which  she  has  a  right  to  derive  a  part  of  her  reve- 
nue," &c.  Vide^  also,  Johmon  v.  T%e  Commonwealth^  7 
Dana,  338. 

In  Chreai  Barringion  v.  The  CommWsj  4*c,  16  Pick.  672, 
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one  Rosettefj  a  resident  of  MassachusettSy  had  been  taxed  ^^7  Term, 
in  that  state  for  stock  which  he  owned  in  a  turnpike  cor-  ^^^' 
poration  in  the  state  of  New  York*  The  stock  of  the  cor-  Botbb 
poration  had  been  annually  taxed  in  the  latter  state,  and  Johbs. 
the  question  was,  whether  the  tax  assessed  in  Massachur 
setts  was  valid.  The  question  turned  partly  upon  a  stat- 
ute not  so  explicit  and  full  as  our  own.  The  Court,  in  de- 
livering their  opinion,  say:  <^  All  exceptions,  &c.,  are  now 
waived,  except  that  which  raises  the  question  on  the  mer- 
its, namely,  whether  a  citizen  of  this  commonwealth,  hold- 
ing stock  in  a  turnpike  company  in  another  state,  is  liable 
to  be  taxed  for  such  stock  in  this  state.  •  •  •  The  tax 
act  included,  in  its  terms,  all  bank  and  insurance  stock, 
and  shares  or  property  in  any  incorporated  company  for  a 
bridge  or  a  turnpike  road.  No  exception  is  made  of  com- 
panies in  other  states,  and  the  Court  perceive  no  reason 
for  raising  any  by  implication."  It  will  be  seen  by  a  note 
to  the  case,  that  the  legislature  afterwards  removed  any 
supposed  uncertainty  about  the  statute,  by  describing  the 
taxables  as  "stocks  in  turnpikes,  bridges,  and  all  moneyed 
corporations,  whether  within  or  without  the  state." 

The  appellant  insists  that  bank  stock  is  not  personal 
property.  However  it  may  be  regarded  generally,  the 
statute  above  set  out  makes  it  such  for  the  purposes  of 
taxation. 

We  see  no  reason  why  the  enactments  under  considera- 
tion, so  far  as  they  affect  the  case  at  bar,  are  not  valid. 

Another  objection  is  made,  however,  to  the  ruling  be- 
low. The  plaintiff  having  refused  to  list  the  property  in 
question,  or  swear  to  its  value,  fifty  per  cent,  was  added 
thereto,  under  the  provisions  of  the  83d  section  of  the  act. 
This  section  is  claimed  to  be  unconstitutional;  and  it  is, 
therefore,  insisted  that  the  treasurer  should  have  been  re- 
strained firom  collecting  the  fifty  per  cent,  thus  added  to 
the  taxes  by  way  of  penalty. 

This  section  is  claimed  to  be  unconstitutional  upon  the 
ground  decided  in  some  unnamed  case  in  this  Court.  The 
case  alluded  to  is  supposed  to  be  The  Madison^  SfC^  Rail- 
road Co.  V.  Whitenecky  8  Ind.  R.  217.     It  was  there  held 
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MftjTerm,   that  80  much  of  the  third  section  of  the  act  of  1853,  rela- 
_  ^^!_  tive  to  compensation  for  animals  killed  or  injnred  by  a 
Daym       railroad  company,  as  inflicts  a  penalty  for  appealing  and 
Thb  Statb.  failing  to  reduce  the  damages  twenty  per  cent.,  was  un- 
constitutional and  void.     The  Court  say:    '^The  section, 
then,  being  special,  and  upon  the  practice  of  the  law,  is 
prohibited  by  that  clause  of  §  22,  art.  4,  of  the  constitu- 
tion, which  provides  that  no  such  act  shall  be  passed  regu- 
lating the  practice  in  Courts  of  justice." 

We  do  not  perceive  any  analogy  between  that  case  and 
the  present;  nor  do  we  think  there  is  any  well  founded 
objection  to  the  section  under  consideration. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

R.  A.  Chandler^  for  the  appellant. 

X  N.  Brawn  and  J.  Park^  for  the  appellees. 


Davis  v.  The  State. 

Where  the  Coart  adjourns  for  the  day,  till  the  next  morning,  with  a  notice 
that  it  will  appear  in  the  Court  house,  in  iihe  inteimediate  time,  on  the  ring- 
ing of  the  hell,  to  receive  the  verdict  of  a  jury  who  maj  he  out,  and  does  so 
appear  and  receive  it,  the  proceeding  is  regular. 

Wednetday,         APPEAL  from  the  Marshall  Court. of  Common  Pleas. 

WoRDEN,  J. — Information  against  the  appellant  for  for- 
cible entry  and  detainer.  Motion  to  quash  the  informa- 
tion overruled.     Trial,  conviction,  and  judgment. 

Several  errors  are  assigned;  but  we  find  no  brief  in  the 
case  on  behalf  of  the  appellant.  We  see  no  defect  in  the 
information.  The  errors  assigned,  except  that  in  relation 
to  the  information,  raise  but  one  question,  which  grows 
out  of  the  following  state  of  facts,  as  shown  by  a  bill  of 
exceptions: 

The  cause  having  been  heard  by  the  jury,  the  Court 
directed  them  that  if  they  should  agree  upon  a  verdict  be- 
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fore  nine  o'clock  at  night  of  the  same  day,  they  should    May  Term, 
return  into  Court  with  their  verdict;  but  if  they  should       ^"^^' 
not  agree  by  that  time,  they  should  seal  up  their  verdict,       Davis 
and  put  it  into  the  hands  of  their  bailiff,  who  would  de-  Thb  State. 
liver  it  to  the  Court  the  next  day.     To  this  the  appellant 
objected,  stating  that  he  wished  the  verdict  returned  into 
open  Court;  and  thereupon  the  Court  dii^cted  the  jury  to 
cause  the  bailiff  to  ring  the  court-house  bell  whenever 
they  should  have  agreed  upon  a  verdict,  and  informed 
them  that  upon  the  ringing  of  the  bell,  the  judge  would 
appear  in  Court,  and  receive  their  verdict.     The  Court 
then  adjourned  until  nine  o'clock  next  morning.     About 
seven  o'clock  the  next  morning,  the  jury  having  agreed, 
the  Court  house  bell  was  rung,  and  the  judge  repaired  to 
the  Court  room  and  received  the  verdict  in  the  absence  of 
the  appellant,  who  was  not  called,  nor  was  his  counsel. 

These  proceedings,  it  seems  to  us,  were  sufficiently  regu- 
lar. The  appellant  and  his  counsel  were  abundantly  noti- 
fied that  upon  the  ringing  of  the  bell,  the  verdict  of  the 
jury  would  be  received  in  Court;  and  we  think  the  Court 
had  a  right  to  thus  receive  it,  although  the  hour  had  not 
arrived  to  which  the  Court  stood  adjourned.  The  adjourn- 
ment of  the  Court  generally  until  the  next  morning  at  nine 
o'clock,  did  not  deprive  it  of  the  authority  to  receive  the 
verdict  before  that  time.  Although  there  was  a  general 
adjournment  until  nine  o'clock  the  next  morning,  yet  for 
the  purpose  of  receiving  the  verdict  whenever  the  jury 
should  agree,  we  think  the  Court  continued  open,  and  of 
this  the  appellant  was  fully  advised  by  the  order  given  by 
the  Court  to  the  jury. 

This  case  differs  materially  from  Rosser  v.  Mc  Colly ^  9 
Ind.  R.  587.  There  the  verdict  was  received  by  the  judge 
at  his  private  residence.  Here  it  was  regularly  returned 
into  open  Court,  and  the  proceedings  were  entirely  regular 
in  every  respect,  except  that  the  hour  had  not  arrived  to 
which  the  Court  had  adjourned.  Although  there  was  a 
general  adjournment  until  nine  o'clock  the  next  morning, 
we  think,  under  the  circumstances,  the  appellant  was  re- 
quired to  take  notice  of  the  agreement  of  the  jury,  and  to 
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May  Term,    be  in  Court  to  exercise  his  right  of  polling  the  jury,  or 
^^^^'      taking  any  other  step  he  might  desire,  upon  the  rendition 
of  the  verdict. 

The  verdict  seems  to  be  sufficiently  sustained  by  the 
evidence. 

Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

C  H.  Reeves  and Brady,  for  the  appellant. 

J.  E.  McDonald,  Attorney  General,  and  A.  L.  Raache, 
for  the  state. 


■  ■  I 


Wolf  and  Another  v.  Smith. 

An  agent  is  competent  to  prove  his  authority  where  it  is  given  bj  parol. 
The  consideration  for  the  assignment  of  a  note  need  not  necessarilj  be  paid  at 
the  time,  to  render  &e  assignment  complete. 


Wednesday, 
June  6. 


APPEAL  from  the  Delaware  Court  of  Ck)mmon  Pleas. 

WoHDEN,  J. — Suit  by  the  appellants  against  the  appellee 
upon  a  note  made  by  the  latter  to  William  Vandapaol,  and 
by  Vandapool  indorsed  to  the  plaintiffs. 

Answer,  that  before  the  defendant  had  any  notice  of  the 
assignment  of  the  note  to  the  plaintiffs,  Vandapool  was  in- 
debted to  the  defendant  for  work  and  labor,  and  upon  two 
notes,  one  given  by  Vandapool  to  Nottingham,  and  by  the 
latter  indorsed  in  blank  to  James  Hunter,  and  by  Hunter  to 
the  defendant;  the  other  note  given  by  Vandapool  to  Hath^ 
away,  and  by  him  indorsed  to  the  defendant;  which  claims 
the  defendant  offered  to  set  off  against  the  note  sued  on. 
The  set-off  thus  set  up  exceeded  the  amount  of  the  note 
sued  upon. 

Replication  under  oath  denying  the  assignment  of  the 
Nottingham  note  by  Hunter. 

Trial  by  the  Court;  finding  and  judgment  for  the  de- 
fendant, a  new  trial  being  denied. 

The  main  controversy  is,  as  to  the  assignment  of  the 
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Nottingham  note  to  the  plaintiffs  by  Hunterj  the  assignee  May  Term, 
of  Nottingham.  The  assignment,  it  appears,  was  made  by  ■'•^^^* 
one  Nation^  in  the  name  of  Hunter.  It  is  insisted  that  the  Wolf 
Court  admitted  hearsay  and  improper  evidence  to  establish  Smith. 
Nation^s  authority  from  Hunter  to  make  the  assignment. 
It  may  be  that  some  statements  of  third  parties  were  im- 
properly admitted;  but  Nation  testified  that  he  was  express- 
ly authorized  by  Hunter  to  make  the  assignment.  The  au- 
thority of  Nation  does  not  appear  to  have  been  in  writing; 
and  where  it  is  by  parol,  the  agent  is  a  competent  witness 
to  prove  it.  1  Greenl.  Ev.,  §  416.  But  it  is  insisted  that 
Hunter  himself  was  the  better  witness  to  prove  his  delega- 
tion of  authority  to  Nation^  and  that  the  law  requires  the 
best  evidence  of  which  the  case,  in  its  nature,  is  suscepti- 
ble. We  recognize  the  rule,  but  think  it  not  applicable  to 
the  case.  The  authority,  so  far  as  appears,  was  given  by 
parol,  and  Nation  was  as  competent  to  testify  in  relation 
to  it  as  Hunter  himself.  "  In  requiring  the  production  of 
the  best  evidence  applicable  to  each  particular  fact,"  says 
Mr.  Greenleafj  "it  is  meant  that  no  evidence  shall  be  re- 
ceived which  is  merely  substitutionary  in  its  nature,  so 
long  as  the  original  evidence  can  be  had.  The  rule  ex- 
cludes only  that  evidence,  which  itself  indicates  the  exist- 
ence of  more  original  sources  of  information.  But  where 
there  is  no  substitution  of  evidence,  but  only  a  selection 
of  weaker,  instead  of  stronger  proofs,  or  an  omission  to 
supply  all  the  proofs  capable  of  being  produced,  the  rule 
is  not  infringed."     1  Greenl.  Ev.,  §  82. 

Striking  out  any  improper  testimony  that  may  have 
been  admitted,  we  do  not  feel  authorized  to  disturb  the 
finding  of  the  Court  upon  this  point,  as  it  was  sustained 
by  competent  and  legitimate  testimony. 

So,  also,  in  respect  to  notice.  Smithy  whom  the  plain- 
tiffs swore  as  a  witness,  testifies  that  at  the  time  the  notes 
were  assigned  to  him,  he  supposed  Vandapool  still  held  the 
note  sued  upon.  Concurrently  with  the  assignment  of  the 
note  to  Smithj  the  defendant,  he  executed  an  agreement  to 
Hunter  and  to  Hathaway,  promising  to  pay  them  severally 
the  amounts  appearing  to  be  due  on  the  notes  thus  as- 
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Maj  Term,  signed  to  him,  by  a  day  named,  but  stipulating  that  the 
^"^^'  amounts  were  not  to  be  paid,  should  a  C!ourt  of  competent 
Wadb  jurisdiction  decide  that  he  could  not  set  them  off  against 
MussuBMAir.  the  note  he  had  given  to  Vandapoolj  in  the  absence  of  no- 
tice to  him,  the  defendant,  of  assignment  thereof. 

The  counsel  for  the  appellants  insist  that  the  transfer  of 
the  notes  to  the  defendant  was  thus  made  conditional,  and 
that  they  cannot  be  set  off. 

We  do  not  think  the  agreement  thus  made  affects  the 
validity  of  the  transfer  of  the  notes  so  as  to  prevent  the 
title  thereto  from  vesting  in  Smith.  The  consideration  of 
the  assignment  of  a  note  need  not  be  paid  down.  An 
agreement  to  pay  at  a  future  day  will  support  the  assign- 
ment. This  agreement  was  for  the  future  payment  of  the 
consideration.  The  condition  which  should  defeat  the 
obligation  to  pay,  has,  so  far  as  appears,  never  arisen. 
Hence,  the  transfer  is  perfect,  and  the  agreement  to  pay 
the  consideration  therefor,  binding. 

This  set-off  is  sustained  by  the  case  of  Clapton  v.  Mor^- 
ris,  6  Leigh,  278,  where  a  similar  question  was  involved. 

We  find  no  error  in  the  case  which  should  reverse  the 
judgment;  hence,  it  must  be  affirmed. 

Per  Curiam^ — The  judgment  is  affirmed  with  costs. 

W,  March  and  W,  Brotherton^  for  the  appellants. 

!)•  Nation^  for  the  appellee. 


.  •# >  > 


Wade  r.  Mussleman. 

Wednesday,         APPEAL  from  the  Cas8  Court  of  Ck)mmon  Pleas. 

^  Per  Curiam. — Suit  upon  a  note.    Answer,  without  oath, 

denying  the  execution  of  the  note.     Demurrer  to  the  an- 
swer sustained,  and  final  judgment  for  the  plaintiff. 

The  answer  made  a  good  issue,  but  did  not  put  the 
plaintiff  upon  proof  of  the  execution  of  the  note.  The 
demurrer  to  it  was  erroneously  sustained. 
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The  judgment  is  reversed  with  costs.     Cause  remand-  May  Term, 
ed,  &c  t860. 

D.  D.  Dykeman^  for  the  appellant.  Williams 

E.  Walker^  for  the  appellee.  Jonbs. 


Baker  v.  The  Evansville,  Indianapolis,  and  Cleveland 
Straight  Line  Railroad  Company. 

APPEAL  from  the  Greene  Circuit  Court.  Wednesday, 

Per  Curiam, — This  case  is  similar  to  that  of  O^ Donald 
against  the  same  appellee,  at  this  term  (1). 

The  judgment  is  affirmed  with  3  per  cent  damages  and 
costs. 

J.  N.  Evans,  for  the  appellant. 

D.  HF Donald  and  A,  O.  Porter,  for  the  appellees. 

(1)  .dnte,  259. 


•  mmn  • 


Williams  v.  Jones  and  Others. 

APPEAL  from  the  Madison  Court  of  Common  Pleas.    WWnewfay, 

Perkins,  J. — This  cause  was  before  the  Supreme  Court 
at  a  former  term ;  and  the  nature  of  the  action,  as  well  as 
the  decision  rendered  on  its  former  submission,  appear  in 
12  Ind.  R.  661. 

The  opinion  reversing  the  judgment  was  not  filed  in  the 
Court  below  sixty  days  before  the  first  day  of  the  term  at 
which  the  cause  was  again  called  up  for  trial;  and  it  was 
objected  that  the  fact  just  stated  precluded  a  trial  at  the 
then  term. 

By  the  code  of  1852,  notice  of  the  decision  of  a  cause 
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May  Tem,   in  the  Supreme  Court  is  immediately  sent  to  the  Court 
^^^^^'      below;  and,  if  no  petition  for  rehearing  prevent,  at  the  ex- 


Thb  CiKcnr-  piration  of  sixty  days  thereafter,  a  copy  of  the  decision  is 
Raxlbo'd  Co.  transmitted,  accompanied  by  such  instructions  as  the  Sa- 

WaIkkr.    P'^nae  Court  may  give. 

If  a  new  trial  is  ordered,  it  must  take  place  as  soon  as 
the  Court  and  parties  are  ready  for  it.  The  parties  must 
be  taken  to  be  ready,  unless  they  (or  one  of  them)  show 
legal  cause  for  delay.  The  code  is  silent  on  the  question 
of  time  of  trial,  further  than  that  the  cause  must  be  re- 
manded for  further  proceedings.     Perk.  Pr.,  pp.  320, 337. 

A  point  was  made  in  reference  to  a  variance  occasioned 
by  the  use  of  the  word  District  for  Circuit  Court;  but  the 
Court  being  satisfied  that  it  was  a  mere  clerical  mistake, 
as  indeed  was  self-evident,  and  that  the  parties  had  acted 
upon  it  as  such,  disregarded  it. 

Per  Curiam. — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

W.  R.  Pierse,  for  the  appellant. 

M.  S.  WilliamSj  for  the  appellees. 


The  Cincinnati,  Peru  and  Chicago  Railroad  Company 

V.  Walker. 


Wednetdajf, 
June  6. 


APPEAL  from  the  Laporte  Circuit  Court 

Per  Curiam. — ITie  Cincinnati^  4*^.,  Railroad  Company 
was  sued  by  William  J.  Walker  for  155,000  dollars,  for 
work  and  labor,  &c.     Process  was  duly  served. 

The  company  confessed  judgment  through  a  power  of 
attorney,  which  recites  that  it  was  executed  pursuant  to  a 
resolution  of  the  board  of  directors,  conferring  the  power 
upon  the  president  and  secretary  to  make  it. 

The  president  made  oath  that  the  judgment  was  not 
confessed  to  defraud  creditors. 

The  judgment  was  rendered  without  relief,  &c. 
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Nothing  appears  authorizing  the  judgment  without  re-    May  Term, 
lief,  and  that  part  of  it  naust  be  reversed  with  costs.  ^^^' 

We  think  a  prirua  facie  ease,  authorizing  the  judgment   Schlossbb 
by  confession,  was  made.     If  the  judgment  is  fraudulent,        Fox. 
creditors,  by  a  proper  proceeding,  may  avoid  it  as  to  them- 
selves. 

The  judgment  is  affirmed,  except  as  to  collection  with- 
out relief,  &c.     That  part  is  reversed  with  costs. 

J,  B,  NileSj  for  the  appellants. 

J.  Bradiey  and  J.  Woodward^  for  the  appellee. 


«  <m  I 


SCHLOSSER  V.   Fox. 

APPEAL  from  the  Warren  Court  of  Common  Pleas.     Wednesday, 

June  6. 

Perkins,  J. — Fox  sued  Schlosser  for  an  assault  and  bat- 
tery. Schlosser  demurred  to  a  paragraph  of  the  complaint, 
assigning  for  cause  that  it  contained  two  causes  of  action. 
The  demurrer  was  rightly  overruled.  The  objection  should 
have  been  taken  by  motion  to  strike  out.    Perk.  Pr.,  166. 

The  defendant  answered  by  general  denial,  and  speci- 
ally, son  assault  demesne.  A  demurrer  was  sustained  to 
the  second  paragraph,  and  rightly,  because  it  did  not  show 
that  the  first  assault  alleged  justified  or  excused  the  se- 
cond, for  which  suit  was  brought.  2  Pet.  Abr.  375.  See 
4  Ind.  R.  442,  and  cases  cited. 

The  defendant  filed  a  third  paragraph  of  his  answer, 
setting  forth  that  he  had  not  been  cited  before  the  Court 
of  conciliation.  This  was  no  bar  to  the  suit.  It  might 
have  been  for  a  motion  upon  taxation  of  costs.  Perk.  Pr., 
p.  366. 

On  the  trial,  the  defendant  offered  to  prove,  in  mitiga- 
tion of  damages,  that  the  plaintiff,  Fox^  had  caused  a 
prosecution  for  malicious  mischief  to  be  instituted  (among 
others)  against  the  minor  son  of  the  defendant,  and  that 
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May  Tcnn,    he  assaulted  and  beat  him  for  so  doing.     He  also  offered 

^"^'      to  give  the  record  of  such  prosecution  in  evidence.     See 

The  Statb  2  Greenl.  Ev.,  p.  69.  He  also  offered  to  prove  that  the 
Cletimqkil  plaintiff,  Foz^  had,  some  two  or  three  days  before  the  com- 
mission of  the  assault  and  battery,  given  him,  defendant, 
great  provocations,  without  specifying  particulariy  what 
they  were. 

The  Court  refused  all  these  items  of  evidence.  If  mat- 
ter in  mitigation  can  be  given  in  evidence  under  the  gene- 
ral denial,  we  think  the  above  described  items  of  evidence 
were  rightly  excluded — the  first  as  being  no  matter  of 
mitigation;  the  second  as  being  irrelevant;  and  the  third 
as  being  too  indefinite  in  the  offer,  and  probably  of  too 
long  prior  occurrence,  2  Greenl.  Ev.,  p.  70. — FuUetion  v. 
WarHck,  3  Blackf.  219. 

In  view  of  the  facts  of  the  case,  and,  as  one  of  them, 
that  the  damages  recovered  were  but  35  dollars,  we  think 
the  defendant  below  was  not  seriously  injured  by  Ihe  ex- 
clusion of  evidence  in  mitigation. 

Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent 
damages  and  costs. 

B.  F.  Ghregory^  J.  Harper^  and  J*  N.  Browfij  for  the  ap- 
pellant. 

R,  A.  Chandler,  for  the  appellee. 


< '*#» » 


The  State  v.  Clevinger. 

Wednesday,         APPEAL  from  the  Delaware  Court  of  Common  Pleas. 

Per  Curiam, — An  affidavit  was  filed  before  a  justice  of 
the  peace,  charging  Clevinger  with  having  "maliciously 
injured  a  toll-gate,  the  property  of  the  Walnut-street  Turn- 
pike Company,  of  the  value  of  five  dollars,  by  then  and 
there  taking  the  same  down  off  the  hinges,  to  the  damage 
of  said  turnpike  company,"  &c. 

Before  the  justice,  the  defendant  was  fined;  and  in  the 


OF  THE  STATE  OF  INDIANA.  367 

CJourt  of  Common  Pleas,  a  motion  was  made  by  defend-    May  Term, 
ant,  and  sustained,  to  dismiss  the  case  because  of  the  in-       ■'^"^^' 
sufficiency  of  the  affidavit.  Kyle 

It  is  insisted  that  the  affidavit  does  not  sufficiently  aver  Hatwakd. 
the  specific  injury  done;  and  we  are  referred  to  AydeloU  v. 
The  State^  7  Blackf.  157,  and  Jackson  v.  The  State^  7  Ind. 
R.  270.  The  authorities  cited  do  not  appear  to  us  to  sus- 
tain the  position  assumed  by  the  appellee.  Here  the  in- 
jury is  stated,  namely,  removing  the  gate  from  its  hinges. 
The  amount  of  the  injury  thereby  caused  was  another 
question — one  of  fact — ^to  be  determined  upon  the  evi- 
dence and  circumstances  "Attending  the  act. 

The  judgment  is  reversed  with  costs.     Cause  remanded, 
&;c. 

C.  M.  Anthony  and  W.  March,  for  the  state. 

Z>.  Nation  and  W.  Broiherton,  for  the  appellee. 


Kyle  v.  Hayward  and  Others. 

The  Court  should  not  change  its  record  without  giving  a  heai-ing  to  the  partj 
resisting  the  change,  where  a  hearing  is  asked. 

APPEAL  from  the  Delaware  Circuit  Court.  Wednaday, 

Perkins,  J.— On  the  3d  of  May,  1856,  Kyle  filed  his  ^"^  ^' 
complaint  against  Hayward,  Pollock,  and  others,  to  obtain 
a  title  to  real  estate. 

The  defendants  answered;  the  cause  was  argued;  and, 
at  the  September  term,  1857,  before  any  decision  was  an- 
nounced, the  Court  permitted  the  important  papers  in  the 
cause  (says  the  record)  to  be  withdrawn  by  the  plaintiff, 
as  would  be  inferred,  for  the  purpose  of  another  suit,  and 
thereupon  the  following  judgment  was  entered  of  record: 

"The  parties  by  counsel  come,  and  the  Court  having 
heard  the  argument  of  counsel,  said  plaintiff  suffers  a  non- 
suit  in  this  cause.     It  is  therefore  considered  by  the  Court 
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May  Term,    that  said  defendants  recover  of  said  plaintiff  their  costs  in 
1860.      this  behalf  expended." 

Kyle  jjfo  exception  appears  to  have  been  taken,  nor  motion 

Hatwabd.    made  touching  this  judgment,  at  said  September  term,  nor 
at  the  succeeding  spring  term  of  the  Court. 

At  the  September  term,  1858,  a  notice  was  given,  and  a 
complaint  filed  to  obtain  an  expunging  of  the  judgment 
as  rendered  above,  and  the  substitution  of  another  and  dif- 
ferent judgment,  one  upon  the  merits  of  the  entire  cause. 
The  defendants,  without  full  appearance,  moved  to  quash 
the  notice,  whereupon  proof  in  relation  to  service  of  it 
was  made.  The  defendants  thdl  asked  leave  to  demur  to 
the  complaint,  but  the  Court  refused  permission.  They 
then  asked  leave  to  answer,  but  the  Court  denied  the 
privilege,  and  proceeded  to  expunge  the  judgment,  ren- 
dered more  than  a  year,  as  it  seems,  before,  and  substitute 
in  place  thereof  a  judgment  upon  the  merits  of  the  cause, 
forever  barring  the  plaintiff's  right  to  perfect  his  title. 

We  have  great  doubts  about  the  power  of  the  Court  to 
thus  change  the  records,  in  so  important  a  matter,  after 
so  long  delay.  See  McDonald  v.  Watkins,  4  Ark,  R.  624; 
S.  C,  Kinney's  Compendium,  1843,  p.  260;  WooUey  v. 
WooUey,  12  Ind.  R.  (563. 

But  this  point  has  not  been  sufficiently  discussed  to  jus- 
tify us  in  deciding  it. 

We  are  satisfied  that,  even  were  it  in  the  power  of  the 
Court  to  make  such  change,  the  power  should  not  be  exer- 
cised without  giving  the  defendants  a  hearing,  where  a 
hearing  is  asked. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

T.  J.  Sample,  for  the  appellant. 

W.  Marchy  for  the  appellees. 
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May  Tenn, 

Saob  V.  Matheny.  1860. 


Saob 

A  partj  may  be  relieved  firom  a  jadgment  taken  hy  defiuilt,  where  he  had  not    Mathskt. 
actual  notice  of  the  soit,  and  was,  at  the  time  of  oonstnictiTe  service  of  the 
process,  and  nntil  after  the  expiration  of  the  term  of  the  Court  at  which 
the  judgment  was  rendered,  absent  from  the  state,  and  physically  unable  to 
return. 

If  upon  the  oyerruling  of  a  demurrer  to  the  petition  for  such  relief,  the  Court  ' 

set  aside  the  default,  without  first  ordering  the  plaintiff  to  plead  over,  he 
cannot  assign  the  ruling  as  error  unless  the  record  show  that  tibie  Court  re- 
fused to  permit  him  to  plead  over. 

APPEAL  from  the  Harrison  Court  of  Common  Pleas.  y«*M«%, 
Davison,  J. — Matheny^  on  the  19th  of  Jamiaryy  1858, 
filed  in  the  clerk's  office  of  said  Court  his  petition,  alleg- 
ing  that  in  October^  1857,  Sa^ey  the  appellant,  instituted, 
in  the  same  Court,  an  action  against  him,  Matheny^  and 
one  Buzil  Meek,  on  a  promissory  note  purporting  to  have 
been  given  by  Meek  and  Mathenp  to  Sage^  for  the  pay- 
ment of  192  dollars;  that  a  copy  of  the  summons  issued 
in  said  action  was  left  by  the  sheriff  at  Maihenffs  usual 
place  of  residence  in  Harrison  county,  and  upon  this  ser- 
vice of  process,  a  judgment  by  default  was  taken  against 
him  on  the  11th  of  November^  1857,  for  229  dollars.  The 
petition  further  aUeges  that  at  the  date  of  the  note,  Mor 
iheny  was  not  a  partner  of  Meek;  that  he  did  not  owe 
Sage  any  sum  whatever,  either  as  partner  or  individually, 
nor  did  he  execute  said  note,  or  authorize  any  one  to  exe* 
cute  it  on  his  behalf;  that  he  had  no  knowledge  of  the 
existence  of  such  a  note  until  after  the  adjournment  of 
the  term  of  the  Court  at  which  said  judgment  was  ren- 
dered, nor  had  he  actual  notice  of  the  pendency  of  said 
action,  or  of  the  judgment  against  him,  until  after  the  ad- 
journment of  said  term,  he  being  absent  from  home,  being 
in  the  city  of  OincifMoHj  Ohio,  and  unable,  from  bodily 
disability,  to  get  home.  It  is  also  alleged  that  the  judg- 
ment against  him  is  oppressive  and  unjust;  and  the  relief 
prayed  is  that  the  judgment  by  default  be  set  aside,  and 
that  he  be  allowed  to  answer  the  complaint  on  the  note, 
&c.  The  petition  was  verified  by  oath. 
Vol.  XIV.— 24 
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MayTorm,        Soge^  the  plaintifT,  demurred  to  the  petition;  but  the 

'•^^^*       demurrer  was  overruled,  and  he  excepted,  and  the  Court 

Sags       thereupon   made   an   order  setting   aside  the    judgment 

Mathsht.    against  the  defendant,  and  granting  him  leave  to  answer 

the  complaint  in  the  action  upon  the  note;  but  to  the 

making  of  this  order  there  was  no  exception  taken  by  the 

plaintiff. 

The  defendant  then  answered  the  plaintiff's  complaint — 

1.  That  he  did  not  execute  the  note  in  suit. 

2.  That  at  the  date  of  the  note,  he  was  not  a  partner  of 
Meek^  nor  had  Meek  or  any  other  person  authority  to  sign 
defendant's  name  to  said  note. 

3.  That  defendant  did  not,  at  the  date  of  the  note,  nor 
does  he  yet,  owe  the  plaintiff  anything,  either  as  partner 
or  individually. 

The  answer  was  verified  by  the  oath  of  the  defendant. 

The  record  avers  that  the  parties  submitted  the  issues  to 
the  Court,  and  that  upon  the  trial  the  plaintiff  offered  the 
note  in  evidence,  without  proving  its  execution,  but  his 
offer  was  refused,  and  he  excepted.  And  the  Court  being 
duly  advised,  &c.,  found  for  the  defendant,  and  upon  its 
finding  rendered  judgment,  &c 

The  action  of  the  Court  in  overruling  the  demurrer, 
raises  the  first  question  to  be  considered.  The  petition 
was  based  upon  §  99  of  the  practice  act.  That  sec- 
tion provides  that  the  Court  may,  in  its  discretion,  at  any 
time  within  one  year,  relieve  a  party  from  a  judgment 
taken  against  him  through  his  mistake,  inadvertence,  sur* 
prise,  or  excusable  neglect.  2  R.  S.  pp.  48,  49.  We  per- 
ceive no  objection  to  the  petition.  The  facts  which  it 
states,  in  our  judgment,  make  a  case  plainly  within  the 
statutory  provision  just  quoted.  There  was,  it  is  true, 
sufficient  constructive  service  of  process;  but  the  defend- 
ant had  no  actual  notice  of  the  suit,  and  was  at  the  time 
of  the  service,  and  up  until  the  expiration  of  the  term  of 
the  Court  at  which  the  judgment  was  rendered,  absent 
from  the  ajate,  such  absence  having  been  caused  by  bodily 
disability.  The  demurrer,  in  our  opinion,  was  not  well 
taken. 
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But  it  is  insisted  that  the  Coart,  upon  overruling  the  MayTenn, 
demurrer,  should  have  adjudged  that  the  plaintiff  answer  -^^^^ 
the  petition,  and  that  having  failed  to  do  this,  the  order  Babtbrdat 
setting  aside  the  judgnnent,  &c*,  was  erroneous.  In  an-  joV. 
swer  to  this  objection,  it  is  enough  to  say,  that  to  the 
making  of  the  order  there  was  no  exception,  and,  conse- 
quently, the  error,  if  any  was  committed,  is  not  properly 
before  this  Court.  The  code  says  that  "the  judgment 
upon  overruling  a  demurrer  shall  be  that  the  party  plead 
over;"  and  that  "if  the  party  fail  to  plead  after  the  de- 
murrer is  overruled,  judgment  shall  be  rendered  against 
him  as  upon  a  default."  2  R.  S.  p.  123,  §  382.  This  pro- 
vision, strictly  construed,  might  be  held  to  impose  a  duty 
on  the  Court,  in  every  case  in  which  it  overruled  a  demur- 
rer, to  adjudge  that  the  party  plead  over;  but  we  are  not 
inclined  to  adopt  that  construction.  Unless  the  record 
shows  affirmatively  that  the  Court  had  refused  to  allow 
the  party  to  answer  the  pleading  to  which  the  demurrer 
was  overruled,  the  proceedings  should  not  be  held  objec- 
tionable. This  construction  is  not  in  conflict  with  the 
language  of  the  provision;  but  renders  it,  as  a  rule  of 
procedure,  consistent  and  effective. 

There  being  no  motion  for  a  new  trial,  the  exception 
taken  to  the  refusal  to  admit  the  note  in  evidence  cannot 
be  assigned  for  error. 

Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

W.  Q.  Grreshamj  for  the  appellant. 

W,  A,  Porter^  for  the  appellee. 


m  ^9^  » 


Eastbrday  v.  Joy  and  Another. 

Suit  to  recorer  land.  The  plaintiff  relied  upon  a  sheriff's  deed.  The  defend- 
ant claimed  title  as  the  rcndce  of  the  ezccntion-derendant.  The  sheriff's 
sole  was  apon  a  jadgment  recoyered  before  a  justice,  a  transcript  of  which 
was  filed  in  the  office  of  the  clerk  of  the  Common  Fleas.  The  complaint 
arerred  that  the  defendant  purchased  whilst  the  writ  was  in  the  sheriff's 
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1860. 
Sastbbdat 

T. 

Jot. 


bnids,  and  after  lerj  upon  the  land.  The  iasne  upon  which  the  caaue  was 
decided  wa«  made  apon  a  pangiaph  of  the  answer  setting  ap  that  the  judg- 
ment-defendant was  not,  at  the  time  of  the  rendition  of  the  judgment,  a 
resident  of  the  oonntjr,  and  did  not  appear  to  the  actkm.  The  finding  of 
the  Conit  snstahied  the  fiMts  stated  in  this  paragtmph,  and  declared  the 
judgment  a  nullity.  Edd^  that  the  paragraph  was  had,  and  the  finding 
erroneous. 


Wednefdaify 
JaneB, 


/ 


APPEAL  from  the  Wami  Circtiit  Court. 

Hanna,  J. — Suit  by  the  appellant  to  recover  land.  He 
relies  upon  a  sheriff's  deed,  &c.  The  defendants  claim 
title  as  the  vendees  of  the  execution-defendant. 

One  EUbbard  recovered  a  judgment  against  Jonathan 
Joy^  before  a  justice  of  the  peace  of  Wabash  county. 
Execution  was  issued  thereon,  and  returned  no  property 
found,  &;c.  The  plaintiff  filed  a  transcript  and  affidavit  in 
the  office  of  the  clerk  of  the  Court  of  Common  Pleas  of 
said  countv  of  Wabash.  An  execution  was  issued  to  the 
sheriff  of  Miami  county,  who  levied  the  same  upon  the 
land  in  controversy,  and  sold  it  to  said  appellant  The 
complaint  avers  that  the  defendants  purchased  said  land 
of  Jonathan  Joy^  whilst  said  writ  was  in  the  hands  of  the 
sheriff,  and  after  the  same  had  been  levied  on  said  lands. 

The  defendants  filed  an  answer  of  nine  paragraphs;  but 
before  considering  any  question  that  may  arise  upon  them, 
we  are  asked  to  pass  upon  the  special,  written  finding  of 
the  Court  upon  a  point  on  which  the  Court  appears,  so  far 
as  the  record  shows,  to  have  decided  the  case. 

It  was  set  up  in  the  answer  that  the  said  Jonathan  Joy 
was  not,  at  the  time  of  the  rendition  of  the  judgment  by 
the  justice,  &c.,  a  resident  of  Wabash  county,  but  was  a 
resident  of  Miami  county,  and  did  not  appear  to  said  ac- 
tion. A  demurrer  was  overruled  to  that  portion  of  the 
answer. 

The  plaintiff  replied,  first,  by  a  denial;  second,  by  plead- 
ing the  judgment  of  the  justice  with  the  proceedings,  sub* 
stantially. 

The  Court  found  as  foUows:  "The  Court  finds  that 
Jonaiha/n  Joy^  the  execution-defendant,  was  not  a  resident 
of  Wabaah  county,  at  the  time  of  the  commencement  of 
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the  suit  in  which  the  judgment  was  rendered;  and  that   Ua,jTmn, 
said  jadgment  was,  therefore,  a  nullity,  and  the  sheiifTB      ^^^* 
sale  made  under  it  conveyed  no  title.     The  above  is  the  Bastebdat 
evidence  in  the  above  cause,  and  the  conclusion  of  law        Jot. 
thereon.''     [Signed  by  the  judge.] 

Upon  this  finding,  the  plaintiff  moved  for  a  new  trial, 
which  was  overruled,  and  a  judgment  rendered  for  the  de- 
fendSmts. 

There  were  several  questions  in  the  case,  other  than  that 
arising  upon  the  issue  made  as  to  the  residence  of  the  de- 
fendant in  the  judgment,  and  the  plaintiff  contends  that 
this  record  shows  that  the  Court  did  not  pass  upon  any  of 
said  questions,  or  issues,  except  the  single  one  as  to  the 
place  of  residence  of  the  defendant  in  said  judgment; 
and  that  issue  was  immaterial,  and  did  not  authorize  the 
Court  to  render  final  judgment  for  the  defendant 

There  does  not  appear  to  have  been  any  finding  of  a 
general  character;  but  that  the  judgment  was  based  upon 
the  finding  above  set  forth;  which  was  upon  the  issue 
formed  on  the  sixth  paragraph  of  the  answer,  averring  that 
Joy  was  a  resident  of  Miami  county,  and  that  said  judg- 
ment before  the  justice,  was  obtained  in  Wabash  county, 
and  that  said  Jop  did  not  appear,  &c.;  setting  forth,  with 
some  particularity,  the  proceedings  in.  said  case.  It  is  not 
averred  that  Jop  had  not  been  served  with  process,  even  if 
he  could  thus  have  contradicted  the  return  of  the  officer. 
See  WestcoU  v.  Brotan^  at  the  last  term  (1). 

The  answer  was  not  sufficient.  Maxwell  v.  Collins^  8 
ind.  R.  39.  The  special  finding  did  not  authorize  the  con- 
clusion arrived  al     The  judgment  must  be  reversed. 

Per  Ouriam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

N.  O.  Ross  and  JR.  P.  Effingeryior  the  appellant. 

O.  Blake  and  H,  P.  Biddle^  for  the  appellees. 


(1)  13lnd.  B.  Sa. 

There  is  a  late  case  in  MassachutettBy  denying  the  doctrine  of  that  case. 
13  Oray,  591.  The  rule  is  stated  to  be  otherwise  in  that  state,  and  nnmeroiiB 
anihoritics  are  cited. 
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ItUyTenn, 
1860. 

Ths  Statb 

V. 

KnirBBBT. 


The  State  v.  Kunbert. 


The  Court  of  Common  Pleas  has  no  authority  to  order  a  justice  of  the  peace 
to  ^rant  an  appeal  from  his  judgment,  after  the  expiration  of  the  thirty  days 
allowed  by  etatnte. 


Wedneadan, 
June  6. 


APPEAL  from  the  Ripley  Court  of  Common  Pleas. 

Davison,  J^ — Kunbert  filed  an  affidavit,  alleging  that  he 
had  been  tried  before  one  Jackson^  a  justice  of  the  peace, 
upon  a  charge  of  obstructing  a  public  highway,  and  fined 
10  dollars;  that  in  the  trial  before  the  justice,  he  had  an 
attorney  in  whom  he  had  confidence,  and  on  being  ad- 
judged  guilty,  he  informed  his  attorney  and  the  justice 
that  he  desired  an  appeal;  that  his  attorney  immediately 
prepared  an  appeal-bond,  which  he  executed  with  a  surety 
to  the  satisfaction  of  the  justice;  that  neither  the  attorney 
nor  the  justice  ^'intimated  to  him  but  that  the  case  was 
properly  appealed,"  and  believing  that  it  was  legally  ap* 
pealed,  he  appeared  in  said  Court,  at  the  next  term  after 
he  supposed  be  had  taken  the  appeal,  and  then,  for  the 
first  time,  discovered  that  his  appeal  was  not  well  taken, 
because  he  had  not  entered  into  a  recognizance;  that  the 
appeal  was  dismissed;  and  that  then  the  time  for  taking 
an  appeal — thirty  days — had  elapsed*  It  is  further  alleged 
that  the  affiant  had  a  valid  defense,  &c.,  and  his  prayer  is, 
that  he  may  now  have  leave  to  file  his  recognizance  before 
the  justice,  and  take  his  appeal,  &c 

Upon  this  affidavit,  the  Court  made  an  order  directing 
the  justice  to  allow  an  appeal  from  his  judgment  in  said 
cause,  in  case  the  defendant  entered  into  recognizance,  &c., 
which  was  done,  &c. 

The  record  shows  that  the  cause,  having  been  thus- ap- 
pealed, stood  continued,  &c.;  and  that,  at  the  term  to 
which  it  was  continued,  the  state  moved  to  dismiss  the 
appeal  so  allowed  by  the  Court;  but  the  motion  was  over- 
ruled, and  the  state  excepted. 

The  statute  prescribing  the  powers,  &c.,  of  justices  in 
state  prosecutions,  enacts  that  any  prisoner  against  whom 
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any  punishment  is  adjudged,  may  appeal  to  tbe  Common  ^^7  ^®nn> 
Pleas,  at  any  time  within  thirty  days  after  trial,  on  enter-  ^^^' 
ing  into  recognizance  for  his  appearance  at  the  next  tenn  Little 
of  such  Cotlrt,  as  in  other  cases,  and  such  appeal  shall  Nobbis. 
stay  proceedings.  2  R.  S.  p.  498,  §  10.  It  may,  however, 
be  noted  that  the  statute  thus  prescribing  the  powers  of 
justices,  &c,  makes  no  provision  for  such  appeal  after  the 
lapse  of  thirty  days  from  the  trial.  Hence,  the  appellee, 
in  this  case,  has  based  the  affidavit  before  us  upon  §  68  of 
an  act  defining  the  jurisdiction  of  justices  of  the  peace  in 
civil  cases.  That  section  provides  that  appeals  may  be 
authorized  by  the  Court  of  Common  Pleas  or  Circuit 
Court,  after  the  expiration  of  thirty  days,  when  the  party 
seeking  the  appeal  has  been  prevented  from  taking  the 
same  by  circumstances  not  under  his  control.  Id.,  p.  463. 
This  section,  it  will  at  once  be  seen,  relates  exclusively  to 
appeals  in  civil  cases,  and  did  not,  therefore,  authorize  the 
appeal  in  question,  unless  directly  or  by  implication,  refer- 
red to  and  adopted  by  the  statute  prescribing  the  powers, 
&c.,  of  justices  in  state  prosecutions.  Upon  looking  into 
that  statute,  it  will  be  found  that  no  such  reference  is 
made;  and  the  result  is,  the  Common  Pleas  had  no  au- 
thority to  grant  the  appeal.  Hence,  it  is  unnecessary  to 
inquire  whether  the  affidavit  was  or  was  not  sufficient. 
The  motion  to  dismiss  should  have  been  sustained. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

O,  Durbin^  for  the  state. 


.  m9»  > 


Little  and  Another  v.  Norris. 

APPEAL  from  the  Marion  Circuit  Court  ??"'^^' 

Per  Curiam. — Suit  by  Norris  against  the  appellants  to 
foreclose  a  mortgage. 

The  defendants  answered,  and  filed  interrogatories  to 
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May  Term,    be  answered  by  plaintifT,  which  the  clerk  certifies  were  an- 
^^^'      swered,  but  the  answers  were  not  on  file.     After  this,  the 
BoLLB      defendants  were  called,  and  not  appearing,  the  cause  was 
Thb  Stats,  tried  by  the  Court,  which  resulted  in  judgment  of  fore- 
closure. 

If  any  irregularity  occurred  in  the  proceedings,  or  in  the 
order  of  the  Court  in  reference  to  the  sale  of  the  mort- 
gaged premises,  application  should  have  been  made  in  the 
Court  below  to  correct  it,  which  was  not  done. 
The  appeal  is  dismissed  with  costs. 
JT.  Fergusofij  for  the  appellants. 


1^  ■ 


BoLLE  V.  The  State. 

Thundmf,  APPEAL  from  the  Flopd  Court  of  Common  Pleas. 

Per  Curiam, — Meleti  Bolle  filed  before  a  justice  of  the 
peace  an  affidavit  for  surety  of  the  peace  against  certain 
parties,  who  were  brought  before  the  justice,  and  by  him 
recognized  to  appear  before  the  Court  of  Common  Pleas. 
In  the  Common  Pleas,  on  the  cause  being  called,  Meleti 
failed  to  appear;  whereupon,  the  record  reciting  that  ''said 
Meleti  Bolle  being  married,  and  the  wife  of  Joseph  BoUe" 
judgment  was  rendered  against  Joseph  Bolle  for  costs. 

This  judgment  against  Joseph  Bolle  for  costs  was  wrong, 
in  our  opinion,  and  must  be  reversed. 

The  judgment  against  Joseph  Bolle  is  reversed,  and  the 
cause  remanded. 

W.  T.  Otto  and  J.  &  Davis^  for  the  appellant. 

J.  E.  McDonald,  Attorney  General,  and  A.  L.  Roache, 
for  the  state. 
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MayTenn, 


Farley  v.  Harvey. 


1860. 


Oaklet 


APPEAL  from  the  Hamilion  Conrt  of  Common  Pleas.     Hastbt. 

Per  Curiam. — Suit  by  Hareey  against  the  appellant  xh^nday 
upon  a  promissory  note.     Trial;  finding  and  judgment  •^<<^  7- 
for  the  plaintiff. 

The  counsel  for  the  appellant,  in  his  brief,  says  that 
<Hhe  appeUant,  in  bringing  this  case  to  the  Supreme 
Court,  desires  to  test  the  question  of  varicmce;  to  deter- 
mine whether  the  widest  departure,  and  the  most  unlim- 
ited variance  between  the  complaint,  pleadings,  and  proof, 
is  of  any  avail  under  our  present  statute  and  practice." 

Such  being  hiB  object,  he  has  been  a  Uttle  unfortunate 
in  selecting  a  case  in  which  no  variance  whatever  is  shown 
to  exist;  hence,  those  questions  cannot  be  tested  in  this 
case. 

Here,  the  plaintilff,  John  C*  Harvey^  alleges  that  the  de- 
fendant, by  his  note,  &a,  promised  to  pay  the  plaintiff  a 
certain  sum  of  money.  A  copy  of  the  note  is  set  out, 
and  constitutes  a  part  of  the  complaint,  and  from  this  it 
appears  that  the  note  was  payable  to  Jl  C7.  Harvey.  The 
averments  in  the  complaint,  together  with  the  copy  of  the 
note  constituting  a  part  of  it,  are  equivalent  to  a  direct 
allegation  that  the  note  ^as  made  to  the  plaintiff  by  the 
name  of  J.  C.  Harvey.    Hunt  v.  Raymond^  11  Ind.  R.  215. 

The  variance  between  the  name  of  the  plaintiff  in  full, 
and  the  initials  as  they  appear  in  the  note,  is  the  matter 
complained  of. 

The  production  of  the  note  payable  to  J.  C.  Harvey^ 
was  sufficient,  without  any  other  proof,  to  sustain  the  ac- 
tion, it  not  being  denied  under  oath  that  it  was  payable  to 
the  plaintiff.  Abemathy  v.  Reeves^  7  Ind.  B.  306. — Hauser 
V.  Hays  J 11  id.  368. 

The  judgment  is  affirmed  with  10  per  cent,  damages  and 
costs. 

Z>.  C.  Chipmany  for  the  appellant. 
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May  Term, 

^^^*  Matlock  v.  Powell,  Executor. 

Matlook 

PowxLL.      Maxwell  ▼.  Collins,  8  Ind.  R.  88,  followed. 

If  the  right  of  a  foreign  execntor  to  sue  as  each  be  not  denied  hy  an  siiEwer 
nndcr  oath,  it  is  admitted,  and  he  need  offer  no  proof  of  his  appointment. 


TTiuraday,  APPEAL  from  the  PiUfiam  Court  of  Common  Pleas. 

WoRDEN,  J. — Powell^  as  executor  of  Lee^  sued  MaUock 
before  a  justice  of  the  peace,  for  money,  had  and  received. 
MaUock  appeared  to  the  action,  and,  on  judgment  being 
rendered  against  him,  appealed  to  the  Court  of  Common 
Pleas,  where  the  cause  was  tried  by  the  Court,  who  found 
for  the  plaintiff,  and  rendered  judgment  on  the  finding, 
overruling  a  motion  for  a  new  trial. 

Matlock  appeals  to  this  Court,  and  has  assigned  nine 
N^  errors  in  the  proceedings  below,  the  second,  third,  fifth, 

and  sixth  of  which  relate  to  the  sufiiciency  of  the  evidence 
to  sustain  the  finding,  and  they  will  be  no  further  noticed, 
no  error  being  assigned  upon  the  decision  of  the  Court  in 
overruling  the  motion  for  a  new  triaL  The  eighth  and 
ninth  are,  that  the  judgment  is  not  sustained  by  the  evi- 
dence; and  that  the  judgment  was  rendered  for  the  plain- 
tiff, whereas  it  should  have  been  rendered  for  the  defend- 
ant. These  assignments  present  no  question  for  determi- 
nation here. 

The  remaining  errors  assigned  are  as  foUows: 

1.  '^  That  said  Putnam  Court  of  Common  Pleas  had  no 
jurisdiction  of  said  Matlock^  defendant  below,  he  being  a 
resident  of  the  county  of  Hendricks,  and  this  suit  having 
been  commenced  in  the  justice  of  the  peace  Court." 

4.  "That  the  Court  erred  in  permitting  the  record  of 
the  letters  testamentary  and  their  authentication  to  be 
read  in  evidence,  the  same  not  being  duly  and  legally  cer- 
tified to  be  in  due  form." 

7.  "That  the  said  executor,  being  a  foreign  executor, 
had  no  authority  to  sue  in  the  Courts  of  IndiannJ'^ 

It  appears  by  the  bill  of  exceptions,  that  Matiocky  at  the 
time  the  suit  was  commenced,  was  a  resident  of  the  county 
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of  Hendricks,  and  not  of  the  county  of  Puinam,  in  which    May  Tenn, 
the  suit  wajj  commenced,  and  where  the  cause  of  action       •'•^^^^' 
accrued     It  also  appears  by  the  justice's  transcript,  that    Matlock 
process  was  duly  served  upon  him,  and  that  he  appeared     Powxll. 
to  the  action  without  making  any  objection  to  the  juris- 
diction.    Indeed,  no  objection  of  the  kind  appears  to  have 
been  made,  either  before  the  justice  or  in  the  Common 
Pleas.    But  had  the  objection  been  made,  it  could  not 
have  prevailed,  as  was  settled  in  the  case  of  Maxwell  y. 
Collins,  8  Ind.  R.  38.  ^ 

The  plaintiff  sued  as  a  foreign  executor,  appointed  by 
the  Probate  Court  of  Tuscaloosa  county,  in  the  state  of 
Alabama,  and  the  objection  to  the  authentication  of  his 
letters  testamentary  is,  that  such  authentication  is  not 
strictly  in  accordance  with  the  act  of  congress,  or  §  286  of 
the  code,  on  the  subject  of  the  attestation  of  records  of 
judicial  proceedings  of  other  states.  There  being  no  plea 
filed  under  oath  denying  the  plaintiff's  sepresentative  capa- 
city, under  the  provisions  of  §§  152  and  159  of  the  statute 
on  the  subject  of  executors  and  administrators  (2  R.  S. 
pp.  283,  284),  it  was  not  necessary  that  the  letters  testa- 
mentary should  have  been  offered  in  evidence  at  all. 

Section  152  provides  that  *^it  shall  not  be  necessary  for 
such  executor  or  administrator  (resident)  to  make  profert 
of  his  letters,  nor  shall  his  right  to  sue  as  such  executor  or 
administrator  be  questioned,  unless  the  opposite  party  shall 
file  a  plea  denying  such  right,  with  his  affidavit  to  the  truth 
thereof  thereunto  attached." 

The  159th  section  provides  that  "  A  non-resident  execu- 
tor or  administrator,  duly  appointed  in  any  other  state  or 
country,  may  commence  and  prosecute  any  suit  in  any 
Court  of  this  state,  in  his  capacity  of  executor  or  adminis- 
trator, in  like  manner  and  under  like  restrictions  as  a  resi- 
dent." 

Under  these  provisions,  a  foreign  executor  or  administra- 
tor, as  well  as  a  resident,  may  sue,  and  unless  his  authority 
be  denied  under  oath  as  provided  for,  his  capacity  and 
right  to  sue  are  admitted,  and  he  need  offer  in  evidence  on 
the  trial  no  proof  of  his  appointment*    Hence,  it  is  wholly 
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ThsBtatb 

T. 
BLLI80H. 


May  Term,   immaterial  whether  the  objection  to  the  letteiB  offered  in 
1860.      evidence  was  well  taken  or  otherwise. 

The  seventh  assignment  of  error  i9  disposed  of  by  refer- 
ence to  the  section  of  the  statute  above  quoted,  author- 
izing foreign  executors  and  administrators  to  sue  in  the 
Courts  of  this  state. 
Per  Curiam, — The  judgment  is  affirmed  with  costs* 
A.  Daggpj  for  the  appellant. 


bo 


J^ursdojf, 
June  7. 


The  State  v*  Ellison. 

APPEAL  from  the  Lawrence  Court  of  Common  Pleas. 

WoBDEN,  J. — Information  against  the  defendant,  charg- 
ing that  ^<on  the  first  day  of  December j  1856,  at  said  coun- 
ty, Andrew  Ellison  did  maliciously  and  mischievously  kill 
and  cause  to  be  killed  one  colt,  the  property  of  one  Zo- 
renzo  Whitted,  of  the  value  of  35  dollars,  contrary,"  &c. 

The  information,  on  motion  of  defendant,  was  quashed, 
and  the  state  excepted,  and  appeals  to  this  Court. 

We  discover  no  defect  in  the  information,  and  none  has 
been  pointed  out,  no  brief  having  been  filed  for  the  ap- 
pellee. We  are  not  advised  upon  what  ground  the  infol^ 
mation  wus  quashed,  except  from  the  brief  of  counsel  for 
the  state.  It  is  there  stated  that  the  information  was 
quashed,  because  the  affidavit  on  which  it  was  predicated 
charged  the  defendant  with  the  commission  of  the  offense, 
not  absolutely,  but  only  as  the  affiant  verily  believed. 
Such  is  the  character  of  the  affidavit;  but  that  seems  to  us 
to  be  sufficient.  Such  is  the  statutory  form  of  an  affidavit 
for  proceedings  in  criminal  cases  before  a  justice  of  the 
peace.  2  R.  S.  p.  502.  We  see  no  substantial  reason  for 
any  greater  degree  of  strictness  in  this  respect,  in  proceed- 
ings in  the  Common  Pleas.  In  Simpkins  v.  Maiatt^  9  Ind. 
R  543,  the  Court  held  that  an  affidavit  sworn  to  upon  the 
belief  of  the  party  making  it,  was  equivalent  to  one  sworn 
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Babcub 

T. 

Etaxs. 


to  in  absolute  and  direct  terpis.     The  Court  say,  quoting   ^**y  Term, 
from  Roscoe,  "  Belief  is  to  be  considered  an  absolute  term ;       ^^^^' 
hence,  to  swear  that  he  believes  a  thing  to  be  true,  is  equi- 
valent to  swearing  that  it  is  true." 

Per  Ouriam. — The  judgment  quashing  the  information 
is  reversed  at  the  costs  of  the  appellee,  and  the  cause  re- 
manded for  further  proceedings. 

A.  B.  Carlton  and  J2.  C.  McAfee^  for  the  state. 


^•m   > 
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Barcus  and  Another  v,  Evans. 


In  a  suit  npon  a  note  by  an  assignee,  he  should  aver  in  his  complaint  the 
mode  in  which  the  assignment  In  the  giyen  case  was  executed;  because,  if 
it  was  bj  deliyeiy,  he  must  make  the  assignor  a  party;  but  if  it  was  by  in- 
dorsement, he  need  not. 

APPEAL  from  the  AUen  Court  of  Common  Pleas. 

Perkins,  J. — Suit  upon  notes  and  a  mortgage.  The 
suit  is  by  an  assignee.  He  alleges  in  his  complaint  that 
the  payees  ^^  assigned  and  delivered  the  notes,"  &c.,  to  the 
plaintiff  The  notes  and  mortgage  were  set  out  by  copy, 
but  no  assignment  of  them.  The  assignors  were  not 
made  parties.  For  this  cause,  specially  assigned,  the  com- 
plaint was  demurred  to;  but  the  demurrer  was  overruled, 
and  exception  taken.  There  was  a  personal  judgment  on 
the  notes  for  any  deficiency  on  the  mortgage  sale. 

Two  modes  of  assigning  notes  are  authorized  by  our 
code;  one  by  delivery,  and  the  other  by  "indorsement  on 
the  back  thereof." 

In  a  suit  upon  a  note  by  an  assignee,  he  should  aver  in 
his  complaint  the  mode  in  which  the  assignment  in  the 
given  case  was  executed;  because,  if  it  was  by  delivery, 
be  must  make  the  assignor  a  party;  but  if  it  was  by  in- 
dorsement, he  need  not. 

In  this  dase,  the  assignment  is  averred  to  have  been  by 
delivery;  and,  as  the  assignors  were  not  made  parties, 
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May  Term,  there  was  a  defect  of  parties  which  coald  be  reached  by 
1860.      demurrer. 

It  has  been  aniformly  held  that  it  was  necessary,  to 
show  a  legal  assignment  of  an  instrument  under  the  stat- 
ute, to  aver  that  it  was  made  by  indorsement.  Ind.  Dig., 
211.  In  the  absence  of  this  averment,  the  assignment 
was  taken  to  be  an  equitable  one. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

L.  M.  Ninde  and  H.  W.  Pucketty  for  the  appellants. 


1^ . 


Frazier  and  Another  v.  Masset. 


Thursday, 
June  7. 


a 


APPEAL  from  the  Grant  Court  of  Common  Pleas. 

WoRDEN,  J. — Action  by  Mousey  against  the  appellants 
upon  a  promissory  note  made  by  the  latter  to  William  T. 
HesSy  and  by  Hess  indorsed  to  the  plaintiff. 

Answer  that  said  William  T.  Hess^  the  payee  of  the 
note,  was,  at  the  time  he  indorsed  it  to  the  plaintiff,  a  mi- 
nor under  the  age  of  twenty-one  years;  wherefore,  &c. 

To  this  answer  a  demurrer  was  sustained,  and  the  plain- 
tiff had  judgment. 

The  ruling  on  the  demurrer  raises  the  only  question  in- 
volved in  the  case. 

We  think  it  clear  that  the  demurrer  was  correctly  sus- 
tained to  the  answer.  The  disability  of  an  infant  to  make 
a  valid,  binding  contract,  is  a  personal  privilege  intended 
for  the  benefit  of  the  infant  himself,  and  none  but  he,  or 
his  representatives,  can  take  advantage  of  such  disabiliiy. 
1  Pars.  Cont.,  275.  Besides  this,  the  defendants,  by  mak- 
ing the  note  to  Hess^  asserted  to  the  world  his  competency 
to  negotiate  and  assign  the  paper,  and  they  cannot  be  per- 
mitted to  gainsay  the  assertion  so  made.  Edw.  on  Bills, 
p.  250. — Story  on  Prom.  Notes,  §  80,  6th  ed. 
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Per  Curiam, — The  judgment  is  affirmed  with  6  per  cent    May  Term, 
damages  and  costs.  IcW, 

K  T.  St.  JohUy  for  the  appellants.  Bi.axb 

HOLLBT. 


I  m  . 


Blake  v.  Hollet. 
APPEAL  from  the  Qinton  Court  of  Common  Pleas.      ^Tiur^fay, 

June  7. 

Perkins,  J. — Suit  by  HoUey  against  Blake^  upon  a  pro- 
missory note. 

The  note  was  given  to  the  OrawfordsviUe^  Frankfort^ 
Kokomo^  and  Fort  Wayne  Railroad  Company^  and  is  al- 
leged in  the  complaint  to  have  been  assigned  by  the  com- 
pany to  the  plaintiff,  by  delivery. 

The  complaint  was  demnrred  to  because  it  did  not  set 
out  and  show  the  organization  of  the  company.  Bnt  this 
was  unnecessary,  as  the  execution  of  the  note  to  the  com- 
pany admitted  the  fact.  See  Jones  v.  TJie  Cincinnati  Type 
Foundry  Company^  at  this  term  (1). 

Another  ground  of  demurrer  was  that  a  legal  assign- 
ment was  not  shown  of  the  note.  A  corporation  may 
authorize  its  proper  officer  to  assign  a  note  by  delivery. 
Perhaps  it  would  be  within  the  general  power  of  the  offi- 
cers of  a  railroad  company  to  assign,  in  such  manner  as 
they  deemed  expedient,  the  choses  in  action  of  the  com- 
pany. The  assignment,  therefore,  nothing  appearing  to 
the  contrary,  would  be  presumed  valid.  See  Hamilton  v. 
The  Newcastle^  Sfc.y  Railroad  Co.,  9  Ind.  R.  339. 

There  were  answers  by  way  of  confession  and  avoid- 
ance of  the  consideration  of  the  note,  the  existence  of  the 
corporation,  &c.;  but  on  the  trial  no  proof  was  offered  to 
sustain  them,  and  the  note  made  out  a  prima  facie  case 
for  the  plaintiff. 

Counsel  seem  to  argue  the  appellant's  cause  upon  the 
ground  that  the  second  paragraph  of  the  answer,  setting 
up  a  failure  of  consideration,  was  held  bad  on  demurrer; 
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May  Term,   but  the  lecord  shows  that  an  issue  of  fact  was  subse- 

ri___  quently  taken  upon  it,  whereby  the  demuirer  was  waived. 

Kbck  Besides,  an  amended  answer,  upon  which  the  cause  was 
Shaw.  tried,  also,  was  subsequently  filed.  Further,  the  fact,  if  it 
existed,  that  the  charter  of  the  company  had  been  an- 
nulled, after  the  note  sued  on  had  been  legally  assigned, 
would  not  deprive  the  plaintiff  of  a  right  already  vested 
by  a  legal  assignment  of  the  note,  when  the  company  was 
possessed  of  the  power  to  make  such  assignment. 

Per  Curiam.— The  judgment  is  affirmed  with  1  per  cent 
damages  and  costs. 
J.  E.  McDonald  and  A.  L.  B/mche^  for  the  appellant. 
J.  N.  SimSj  for  the  appellee. 

(1)  Ante,  89. 


Keck  v.  Shaw. 

Thursday,  APPEAL  firom  the  Shelby  Court  of  Common  Pleas. 

Per  Curiam. — Suit  by  the  appellee  against  the  appel- 
lant on  a  contract  for  the  sale  and  delivery  of  some  cattle. 
Answer  in  deniaL  Trial;  verdict  and  judgment  for  the 
plaintifil 

No  question  is  raised  by  demurrer  on  the  pleading?. 
No  exception  was  taken  in  the  cause,  nor  is  the  evidence 
before  us.    In  short,  no  question  is  presented  by  the  record. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

L.  Barbour  and  X  D.  JBbtvlandj  for  the  appellant. 
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May  Term, 

The  Cincinnati,  Union,  and  Fort  Wayne  Railroad         ^^Q* 

Company  v.  Wynne  and  Others.  ThbCincik- 

Bailro'd  Co. 

A  judgment  rendered  npon  the  same  caose  of  action  by  a  foreign  Court  which      __.  ^' 
had  jurisdiction  of  the  subject-matter  and  the  parties,  may  be  set  up  in  bar 
of  a  suit  in  this  state. 

Suit  by  judgment  creditors  to  set  aside  a  conyeyaace.  Answer,  setting  up  a 
former  judgment  in  the  Circuit  Court  of  the  United  StateB,  held  in  the  dis- 
trict of  Indiana,  in  a  suit  between  the  same  parties,  upon  the  same  cause  of 
action.  A  transcript  of  the  judgment  was  filed  and  made  part  of  the  an- 
swer. Demurrer  overruled.  Subsequentiy  other  creditors  came  in,  who 
were  not  parties  to  the  former  suit,  and,  as  an  amendment  to  the  bill  pend- 
ing, to  which  an  answer  was  in,  set  up  their  judgments  and  asked  that  the 
couTcyance  be  set  aside  as  to  them.  Answer  to  this  amendment,  setting  up 
the  same  judgment  in  bar,  and  making  the  copy  thereof  filed  with  the  first 
answer  a  part  of  the  second  by  reference.  Demurrer  sustained,  and  final 
judgment  rendered,  setting  aside  the  conreyance  as  to  all  the  creditors. 
Edd,  that,  in  any  yiew  of  the  pleadings,  this  was  error. 

APPEAL  fifom  the  Jay  Circuit  Court.  Thursday, 

Perkins,  J. — William  Brandon  and  wife  executed  a  deed, 
conveying  to  the  Cincinnati^  Unions  and  Fort  Wayne  Rail* 
road  Company f  a  large  amount  of  real  estate,  situate  in  Jay 
county,  ikUana* 

Wynne^  and  a  la^e  number  of  other  judgment  creditors 
of  Brandony  filed  a  complaint  in  the  Jay  Circuit  Court, 
charging  that  the  conveyance  by  the  Brandons  was  fraudu- 
lent, and  asking  that  it  be  set  aside. 

The  raibroad  company  answered,  setting  up  a  former 
judgment  in  the  Circuit  Court  of  the  United  States^  held 
in  the  district  of  iuUanOj  between  the  same  parties,  upon 
the  same  cause  of  action,  which  judgment  was  in  favor  of 
the  railroad  company,  &;c.  A  transcript  of  that  judgment 
was  filed  with,  and  made  a  part  of  the  answer* 

A  demurrer  to  this  answer  was  overruled,  and  the  cause 
was  continued. 

At  a  subsequent  term,  certain  other  creditors  of  Branr 
donj  who  were  not  parties  to  the  former  suit  in  the  Circuit 
Court  of  the  United  States^  came  in  and  severally  set  out 
their  judgments,  and  asked  that  the  conveyance  by  Bran^ 
don  and  wife  to  the  railroad  company  be  set  aside  as  to 
Vol.  XIV.— 25 
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May  Term,   them.    They  £Qed  their  complaint  as  an  amendment  to  the 

^°"^*      bill  then  pending,  and  to  which  an  answer  was  on  file. 
The  CiKcnr-       To  this  amendment  the  railroad  company  answered,  set- 
Railbo'd  Co.  ting  up  the  former  judgment  in  the  Circuit  Court  of  the 
WrRNB       United  States  in  bar,  making  the  copy  thereof  filed  with 
their  first  answer,  a  part  of  the  second,  by  reference. 

To  this  answer  a  demurrer  was  sustained,  and  a  final 
judgment  thereupon  rendered,  setting  aside  the  convey- 
ances by  the  Brandons  to  the  railroad  company  as  fraudu- 
lent as  to  all  the  creditors  then  parties  to  the  proceedings 
in  the  Jay  Circuit  Court. 

It  has  been  held  in  Indiana^  that  the  pendency  of  a  suit 
for  the  same  cause  of  action  in  a  Court  in  another  govern- 
ment, cannot  be  answered  in  bar  of  an  action  in  a  Court 
in  this  government  Perk.  Pr.  223.-2  Dan.  Ch.  Pr.  721. 
But  see  2  Kent,  p.  122;  Mitford's  Eq.  PL,  top  p.  291.  See 
Story's  Eq.  PL,  748. 

On  the  other  hand,  a  judgment  rendered  upon  the  same 
cause  of  action,  by  a  foreign  Court  which  had  jurisdiction 
of  the  subject-matter  of  the  suit  and  the  parties  to  it,  may 
be  set  up  in  bar  of  a  suit  in  this  state.  Story's  Eq.  PL,  p. 
784.— Perk.  Pr.,  233.-2  Dan.  Ch.  Pr.,  p.  753,  et  seq. 

Looking  now  to  the  manner  in  which  the  law  was  ap- 
plied in  this  case,  if  we  are  to  regard  the  amendment  filed 
to  the  complaint,  as  bringing  along  with  it  the  original 
complaint,  so  as,  in  fact,  to  take  it  out  of  the  operation  of 
the  answer  filed  to  it,  and  make  it,  with  the  amendment 
filed,  an  entire  new  complaint  in  the  whole  case,  filed  at 
the  time  of  filing  the  amendment,  then  we  must  regard 
the  answer  filed  to  that  complaint,  as  bringing  along,  by 
reference,  the  answer  filed  to  the  original  complaint,  and 
making  it,  with  the  amendment,  an  answer  to  the  entire 
complaint  as  amended.  If  thus  regarded,  the  answer  was 
sufficient  in  point  of  form;  for  it  is  not  necessary  that  the 
suits  pleaded  should  be  between  the  same  parties  nomi- 
nally. Other  parties  may  be  shown  to  be  concluded  by 
the  judgment.     Authorities,  supra,  and  8  Blackf.  175. 

If,  on  the  other  hand,  we  regard  the  original  complaint, 
and  the  answer  thereto,  as  left  standing  upon  the  record, 
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and  the  amendment  as  an  addition  to  be  answered  by  it-    May  Term, 
self,  as  wonld  appear,  from  the  mode  of  pleading  adopted,       •^^"^' 
to  have  b^en  ihe  understanding  of  the  parties,  then  it  was      Meikbl 
error,  in  deciding  simply  upon  the  answer  to  the  amend-     Habmav. 
ment,  for  the  Court  to  determine  the  rights  of  parties, 
already  settled  by  the  overruling  of  the  demurrer  to  the 
answer  to  the  original  bill,  and  whose  rights  the  amend- 
ment  did  not  affect,  nor  purport  to  bring  in  question,  but 
only  the  rights  of  the   new  parties  brought  in  by  the 
amendment;  inasmuch  as  the  Court  did  not  intimate  any 
intention  to  change  the  decision  it  had  already  made  on 
the  original  complaint  and  answer  thereto.     See  Story's 
Eq.  PL,  p.  707.     See,  as  to  the  effect  of  a  fraudulent  con- 
veyance upon  subsequent  creditors,  Pennington  v.  Clifton^ 
11  Ind.  R.  162. 

We  think  the  proceedings  in  this  cause  have  not  re- 
sulted in  such  an  investigation  of  its  merits  as  is  due  to 
justice,  and  that  it  should  be  reversed  and  remanded  for 
further  proceedings,  with  leave  to  both  parties  to  amend 
their  pleadings,  &c. 

Per  Curiam.— The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  Smith,  for  the  appellants. 

O.  P.  Morton  and  J.  B.  Julian^  for  the  appellees. 


>    m  9m    > 


Meikel  v.  Harman. 

APPEAL  from  the  Marion  Circuit  Court.  Thvnday, 

Per  Curiam. — Suit  by  Harman  against  Meikel  on  two 
promissory  notes. 

Answer  in  denial;  also  payment.  Trial  by  the  Court; 
finding  and  judgment  for  the  plaintiff. 

It  is  assigned  for  error  that  the  defendant  had  no  notice 
of  the  proceedings  below,  and  that  the  judgment  is  for 
100  dollars  more  than  appears  to  be  due  on  the  notes. 
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Bfaj  Term,       The  defendant  appeared  and  answered  to  the  snit.   The 
^^^'      amount  found  by  the  Court  varies  but  a  few  cents,  if  any, 
Bbhvixld    from  the  amount  appearing  to  be  due  on  the  notes;  be- 
Rbtvolds.   sides  there  was  no  motion  for  a  new  triaL    It  is  very  ap- 
parent that  there  is  no  error  in  the  record* 

The  judgment  is  affirmed  with  10  per  cent,  damages 
and  costs. 

jR*  L.  Walpole  and  JL  Fergusonj  for  the  appellant 
W.  Wallace  and  B.  Harrison^  for  the  appellee. 


•  ^»»i» 


Anderson  v.  The  Evanstille,  Indianapolis,  and  Cleve- 
land Straight  Line  Railroad  Company. 

Williams  v.  The  Same. 

Tkurtday,  APPEAL  from  the  Greene  Circuit  Court 

Per  CJuriam. — The  questions  raised  in  this  case  are  de- 
cided in  that  of  O^ Donald  against  the  same  appellees,  at 
this  term  (1). 

The  judgment  is  affirmed  with  3  per  cent  damages  and 
costs. 
J.  N.  Evansj  for  the  appellant 

0)  Ante,  259. 


Benfield  v.  Reynolds  and  Others. 

ThurBdatf,  APPEAL  from  the  St.  Joseph  Court  of  Common  Pleas. 

Per  Ouriam. — The  appellant  in  this  case  having  failed 
to  file  a  brief,  though  the  cause  was  submitted  at  the  Majf 
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term,  1858,  the  appeal  will  be  dismiBsecL    See  Rule  28  of  Hay  Term, 

this  Ck)urt;  Ind  IMg.,  722.  ^8^0- 

The  appeal  is  dismissed  with  costs.  Hill 

A  O.  DeaviUy  for  the  appellant.  Jokes. 
T.  &  SULnfieJd  and  J.  A*  Liston^  for  the  appellees. 


»r    » 


Hill  and  Another  v.  Jones. 

In  a  rait  upon  a  note  and  mortgage,  the  defendant  pleaded  a  written  release, 
alleging  that  the  release  was  lost.  Beply  in  denial,  without  rerification  by 
oath.  Hdd,  that  although  the  want  of  a  rerification  might,  perhaps,  excuse 
proof  of  the  execution  of  the  release,  the  reply  was  still  effectual  as  a  tra- 
verse of  all  other  material  ayerments  in  the  answer. 

APPEAL  from  the  Grant  Circuit  Court.  Thuradmf, 

Davison,  J. — This  was  an  action  by  Jones  against  Jack' 
son  and  Milton  HiU^  to  foreclose  a  mortgage  given  to  se- 
cure the  payment  of  a  promissory  note.  The  note  bears 
date  Jtme  11, 1857,  and  is  for  the  payment  of  106  doUars. 

Defendants'  answer  contains  three  paragraphs — 

The  first  alleges  that  the  plaintiff,  on  the  4th  of  Marckj 
1858,  executed  to  the  defendants  a  written  release  in  fall 
discharge  of  the  debt  specified  in  the  note  and  mortgage, 
which  release  has  been  lost  or  destroyed,  so  that  the  same 
cannot  be  produced,  &c. 

The  second  and  third  paragraphs  make  no  point  in  the 
case,  and  will  not,  therefore,  be  farther  noticed. 

Plaintiff  replied  by  a  general  denial;  but  his  reply  is  not 
verified  by  oath. 

The  Court  tried  the  cause,  and  found  for  the  plaintifil 
New  trial  refused,  and  judgment,  &c. 

The  appellants  seek  a  reversal  upon  the  ground  that  the 
reply  being  general,  and  not  sworn  to,  it  is  not  applicable 
to  the  defense;  that  it  should  have  been  verified  by  oath, 
or  have  been  special  as  to  the  loss  or  destruction  of  the 
release. 
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MayTeim,        The  ground  thus  assumed  is  untenable*     The  statute 
^^'^^'       says:     "Where  a  writing,  purporting  to  have  been  exe- 
Hill       cuted  by  one  of  the  parties,  is  the  foundation  of,  or  refer- 
JoNEs.       rcd  to  in,  any  pleading,  it  may  be  read  in  evidence  on  the 
trial  of  the  cause  against  such  party  without  proving  its 
execution,  unless  its  execution  be  denied  by  affidavit  be- 
fore the  commencement  of  the  suit,  or  unless  denied  by 
pleading  under  oath.     The  party  shall,  in  all  cases,  have 
inspection  of  the  instrument  of  writing  before  pleading." 

2  R.  S.  p.  44,  ^  80. 

We  are  referred  to  this  statutory  rule;  but  it  is  at  least 
doubtful  whether  the  rule  applies  at  all  to  the  case  at  bar. 
It  seems  right  that  a  party  should  have  inspection  of  the 
written  instrument,  before  he  swears  to  the  pleading  which 
denies  its  execution;  but  such  inspection  cannot  be  had  in 
cases  where  the  suit  is  founded  upon  a  lost  note.  Clark 
V.  Falknefy  1  Blackf.  218.  But  suppose  the  rule  to  be  ap- 
plicable, it  does  not  follow  that  th^  reply  in  this  case  is 
objectionable.  Not  being  verified,  it  excused  proof  of  the 
execution  of  the  release.  That,  however,  did  not  render 
it  ineffective  as  a  traverse  of  all  other  material  averments 
in  the  defense.  This  position  is  sustained  by  various  au- 
thorities.   Bates  V.  HutU^  1  Blackf.  67. — Soger  v.  Mounts, 

3  id.  261. — Fosdick  v.  Starbucks  4  id.  417* — Kirkpatrick  v. 
ne  StaUj  3  Ind.  R.  521^^Buchanan  v.  Forty  5  id.  264.— 
UfUhank  v.  The  Henry  County  Turnpike  Co.^  6  id.  125. — 
Riser  v.  Snoddy^  7  id.  442.  And  the  result  is,  the  reply 
was  well  pleaded  without  a  verification. 

The  evidence  not  being  in  the  record,  we  must  presume 
that  the  finding  was  in  accordance  with  its  weight. 

Per  Curiam. — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

L  Van  Devanter  and  J.  F.  McDowell^  for  the  appellants. 
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KoRTPETER  V.  Talbott  and  Others. 


May  Tenn, 

I860. 

McCULLOUOH 

Rivet  t;.  The  Same.  Thx  Statb. 

APPEAL  from  the  Marion  Circuit  Court.  nunday, 

June  7. 

Pef  Curiam* — The  objections  to  the  judgment  in  this 
case  are  based  upon  matter  of  fact,  not  of  law.  The  re- 
cord does  not  sustain  the  objections. 

The  judgment  is  affirmed  with  3  per  cent,  damages  and 
costs. 

J2.  X.  WcUpole  and  JT.  Ferguson^  for  the  appellants. 

A.  A.  Hammondj  for  the  appellees. 


<  ■•»»  »■ 


McCuLLOuGH  V.  The  State,  on  the  relation  of  Wilson. 

In  a  prosecndon  for  bastardy,  the  credibility  of  tbo  mother  of  the  child  is 
necessarily  a  question  for  the  jnry,  in  weighing  her  testimony. 

APPEAL  from  the  Clay  Circuit  Court.  nunday, 

June  7. 

Davison,  J. — This  was  a  prosecution  for  bastardy.  The 
affidavit  constitutes  the  complaint. 

Defendant  answered  by  a  general  traverse.  There  was 
a  verdict  against  him,  upon  which  the  Court,  having  re- 
fused a  new  trial,  rendered  judgment. 

The  record  contains  a  bill  of  exceptions,  which  shows 
that  the  relator  was  the  only  witness  who  testified  as  to 
the  defendant's  guilt.  She  testified,  inter  alia,  that  the 
child  was  begotten  on  Tuesday^  after  the  fourth  Monday 
in  May^  and  was  born  on  the  10th  of  February  thereafter, 
making  the  period  of  gestation  eight  months  and  ten 
days;  that  she  was  astride  of  the  lap  of  defendant  when 
it  was  begotten;  and  that  that  was  the  only  occasion  on 
which  she  ever  had  sexual  intercourse. 
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May  Term,        The  evidence  beini?  closed,  the  defendant  moved  the  fol- 
^^^^^*      lowing  instruction : 
McCuLLonoH      « In  this  case,  the  credibility  of  the  prosecuting  witness 
Thb  State,  is  in  question;  and  if  the  jury  believed  her  testimony  in- 
credible as  to  time  and  place,  and  the  manner  in  which 
she  alleges  the  child  was  begotten,  they  should  find  for  the 
defendant." 

The  Court  refused  thus  to  instruct  the  jury,  but  in- 
structed as  follows: 

"Under  our  practice,  the  credibility  of  the  witness  is 
not,  necessarily,  in  issue,  unless  brought  in  issue  by  im- 
peachment, or  the  manner  of  the  witness,  or  the  probabil- 
ity of  her  statement." 

The  action  of  the  Court  relative  to  these  instructions, 
raise  the  only  points  relied  on  in  the  defendant's  brief. 

In  cases  of  this  sort,  the  prosecuting  witness,  being  the 
mother  of  the  illegitimate  child,  is  clearly  interested  in  the 
event  of  the  suit;  because,  in  the  event  of  a  conviction, 
the  defendant  is  adjudged  the  father  of  the  child,  and 
stands  charged  with  its  maintenance  and  education ;  but 
should  he  be  acquitted,  the  witness,  being  its  mother, 
would,  of  course,  be  obliged  to  maintain  and  educate  her 
own  child.  This,  then,  is  an  interest  that  directly  affects 
the  credit  of  the  witness,  and,  in  this  respect,  her  credi- 
bility is,  in  our  opinion,  necessarily  in  question  before  the 
jury;  hence,  it  was  error  in  the  Court  to  refuse  so  to  in- 
struct them.  In  the  absence  of  any  statutory  rule  on  the 
subject,  she  would  have  been  incompetent  on  the  ground 
of  interest.  2  R.  S.  p.  485,  §  3.— 1  Phil.  Ev.  (6th  Am.  ed.) 
note  20,  p.  40.  But,  as  the  rule  now  stands,  though  the 
mother  of  the  bastard  is  allowed  to  testify,  still  it  is  the 
duty  of  the  jury,  in  weighing  the  testimony,  to  consider 
her  interest  in  the  result  of  the  prosecution.  2  R.  S.  pp. 
80,  83,  §§  238,  243. 

We  are  of  opinion  that  the  instruction  given,  so  far  as 
it  tells  the  jury  that  "under  our  practice  the  credibility  of 
the  witness  is  not  necessarily  in  issue,"  was  erroneous,  and 
may  have  misled  the  jury. 
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Per  Ouriam. —  The  judgment  is  reversed  with  costs,    May  Term, 
Cause  remanded,  &c,  ^^^^* 

J.  P.  Usher,  for  the  appeUant  Camel 

T.  H.  Nehon^  for  the  state.  Case. 


.     •! 


1: 

Cassel,  Administrator,  v.  Case  and  Others. 

Persons  not  parties  to  a  judgment  cannot  maintain  proceedings  to  review  it  or 
set  it  aside. 

The  widow  and  heirs  of  a  decedent  cannot  maintain  proceedings  to  hare  let- 
ters of  administration  reyoked,  and  a  sale  of  the  decedent's  lands  set  aside, 
on  account  of  alleged  fnind  and  collusion  in  the  recoveiy  of  a  judgment,  to 
which  they  were  not  parties,  and  for  the  payment  of  ¥^ch  the  sale  was  made. 

APPEAL  from  the  Tippeccmoe  Court  of  Common  Pleas.  Thursday, 
Davison,  J. —  Christian  (Jassel,  administrator  of  Lorenzo 
Westgate,  deceased,  filed  a  petition  in  the  Common  Pleas, 
representing  that  there  was  no  personal  property  belonging 
to  the  estate  of  the  intestate;  that  the  claims  against  his 
estate  on  file  in  said  Court,  and  admitted  by  the  adminis- 
trator, amount,  in  the  aggregate,  to  800  dollars;  that  he 
died  seized  of  certain  real  property  (describing  it),  and  at 
his  death  left  Marietta  Westgate,  now  Marietta  Case,  his 
widow,  and  William  U.  and  Marp  Westgate  his  heirs  at 
law.  The  relief  sought  was,  that  the  lands  be  sold  and 
made  assets,  &c.  The  widow  and  heirs  being  non-resi* 
dents  of  the  state,  were  notified  by  publication;  the  lands 
were  appraised,  and  other  legal  proceedings  having  been 
had  in  the  cause,  the  Court,  at  its  September  term,  1855, 
made  an  order  directing  said  lands  to  be  sold,  and  the  pro- 
ceeds thereof  to  be  made  assets  in  the  hands  of  the  ad- 
ministrator, for  the  payment  of  debts,  &c. 

After  the  rendition  of  this  order,  viz.,  on  the  22d  of  De- 
ceniber,  1855,  the  Court  being  then  in  session,  the  widow 
and  heirs  appeared  and  filed  their  petition,  alleging,  inter 
alia,  that  the  application  of  the  administrator  which  re- 
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Mfty  Term,   suited  in  the  order  to  sell,  Ace.,  was  founded  on  a  judgment 
1860.      fyp  79g  dollars,  obtained  in  said  Court  against  the  intes- 
CA88EL      tate's  estate  by  one  Thomas  Benbridge^  by  fraud,  in  this, 
Casb.       that  the  intestate,  at  his  death,  was  not  indebted  to  Ben' 
bridge  in  any  sum  whatever,  nor  was  he  a  creditor  of  said 
estate;  that  he  procured  Cassel  to  become  administrator 
for  the  mere  purpose  of  procuring  said  judgment  without 
opposition ;  and  that  the  same  was  procured  upon  an  ac- 
count and  note  filed  in  said  Court  on  the  26th  of  April, 
,  1855,  which  is  as  follows: 

"Estate  of  Lorenzo  WestgatCy  deceased,  to  Thonms  Ben- 
bridge,  Dr: 
1836,  To  your  half  the  purchase-money  advanced 
you  for  the  purchase  of  two  and  a-half  acres  of 
land  adjoining  the  town  of  Lafayette,  at  800 

dollars $400  00 

1836.  To  your  half  the  purchase-money  advanced 
you  for  the  purchase  of  the  east  half  of  north- 
east quarter  of  section  7,  township  23  north  of 

range  3  west,  at  300  dollars  .  .* 150  00 

To  your  proportion  of  taxes  paid  on  above  land, 

.   from  1836  to  1854  inclusive 55  36 

To  taxes  paid  for  you  on  forty  acres  of  land  in 

Warren  county,  from  1836  to  1854  inclusive. . .     15  58 
To  amoimt  of  note,  dated  October  12, 1840,  for  97 

dollars,  65  cents — ^less  credit  3  dollars,  93  cents . .     93  72 
To  interest  on  the  same  93  dollars,  72  cents,  from 
date  to  July  1, 1855 83  19 


Balance  due $798  35 

The  note  reads  thus — 

"  Lafayette,  October  12, 1840.  One  day  after  date,  I  pro- 
mise to  pay  to  the  order  of  Thomas  Benbridge,  97  dollars, 
60  cents,  value  received  on  settlement. 

[Signed]  «L.  Westgate:' 

'     Indorsed—"  Credit,  January  1, 1843,  3  dollars,  93  cents." 

^This  account  was  verified  by  the  affidavit  of  Benbridge. 

It  is  averred  that  no  evidence  was  oflered  or  given  to  the 

Court  in  support  of  the  claim,  save  the  affidavit  of  Beth 
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bridge  appended  to  the  account,  and  the  testimony  of  one    May  Term, 
MiXj  who  testified  that  the  intestate  had  left  this  state  in       •'^^^' 
the  year  1840,  and  had  not,  within  the  knowledge  of  wit-      Cassel 
ness,  been  within  this  state  since  that  time;  that  the  peti-       Cabe. 
tioners  had  no  knowledge  of  the  granting  of  the  letters  of 
administration  on  the  intestate's  estate,  or  of  the  rendition 
of  said  judgment,  or  of  the  proceeding  to  sell  said  real  es- 
tate, until  the  last  few  days;  and  it  is  further  averred  that 
the  whole  of  the  above  claim,  at  the  time  it  was  filed,  was 
barred  by  the  act  of  limitations  of  Illinois^  of  which  state 
the  intestate,  at  the  time  of  his  death,  was,  and  for  several 
years  prior  thereto  had  been,  a  citizen.    The  prayer  is  that 
Cassel  and  Benbridge  be  made  defendants,  &c.;  that  the 
letters  of  administration  granted  to  Cassel  be  set  aside; 
that  the  judgment  in  his  favor  be  reviewed,  reversed,  and 
annulled;  and  that  the  order  directing  the  sale  of  the^and 
be  vacated,  &c. 

Defendants,  at  the  proper  time,  moved  to  reject  the  peti- 
tion; but  their  motion  was  overruled,  and  thereupon  they 
answered — 

1.  That  they  deny  all  fraud  charged  against  them. 

2.  As  to  so  much  of  the  petition  as  relates  to  the  stat- 
ute of  limitations,  they  say  that  the  debt  was  contracted 
in  this  state;  that  the  several  causes  of  action  stated  in 
the  account  are  not,  nor  is  either  of  them,  within  the  act 
of  limitations  of  this  state,  and  they  deny  that  the  statute 
of  limitations  of  any  other  state  has  anything  to  do  with 
this  case. 

Upon  final  hearing,  the  Court  refused  the  prayer  of  the 
petition,  &c. 

It  may  be  noted  that  the  case  stated  in  the  petition  is 
rested  exclusively  upon  the  ground  that  the  judgment 
against  the  administrator  was  unjustly  and  irregularly  ob- 
tained. Unless,  then,  the  petitioners  had  a  right  to  have 
the  judgment  so  obtained  reviewed  and  set  aside,  they 
were  noTentitled  to  any  of  the  reUef  sought  by  their  peti- 
tion. 

The  appellees  insist  that  the  petitioners  had  no  right  to 
such  review.     The  statute  says:    "Any  person  who  is  a 
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Maj  Term,   party  to  any  jndgment,  or  the  heirs,  devisees,  or  personal 

'^^^'      representatives  of  a  deceased  party,  may  file  in  the  Court 

Thb  Statb  where  such  judgment  was  rendered,  a  complaint  for  a  re- 

CoHOBR.     view  of  the  proceedings  and  judgment,  at  any  time  within 

three  years  next  after  the  rendition  thereo£"    2  B*  S.  p. 

165,  §  586. 

This  enactment  at  once  shows  that  the  petitioners  not 
being  parties  to  the  judgment  which  they  seek  to  review, 
were  not  entitled  to  the  relief  sought    Whether,  upon  the 
case  made  by  the  petition,  they  could  sustain  a  suit  against 
the  administrator  and  his  sureties  on  his  bond,  is  a  ques- 
tion not  before  us.    It  is,  however,  evident  that,  in  the  pro- 
ceeding before  us,  they  have  misconceived  their  remedy. 
Per  Curiam* — The  judgment  is  affirmed  with  costs. 
E.  EL  Brackett  and  J.  O^Brien^  for  the  appellant. 
JR.  G,  Gregory^  for  the  appellees. 


■  •  ■» » 


The  State  v.  Conger. 

Gaming  is  not  an  act  of  common  labor  or  nsual  ayocation  within  the  prohibi- 
tion of  the  Sundmf  law. 

77iiir«foy,  APPEAL  from  the  Ripley  Court  of  Common  Pleas. 

Davison,  J. — Information  for  violation  of  the  SabbiUh. 
The  charge  is,  that  the  defendant,  on  the  5th  of  July,  1857, 
at,  &c.,  was  then  and  there  unlawfully  found  at  common 
labor  and  engaged  in  his  usual  avocation,  by  then  and 
there  playing  and  betting  at  a  certain  game  of  cards  with 
Lewis  L,  Thomas  and  John  Risingerj  for  the  sum  of  twen- 
ty-five cents,  the  said  common  labor  not  being  the  work  of 
necessity  or  charity,  &c. 

Motion  to  quash  the  information  sustained,  and  the  state 
excepted. 

The  statute  upon  which  this  prosecution  is  based,  de* 
clares  that  if  any  person,  &c.,  shall  be  found  on  the  first 
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day  of  the  week,  commonly  called  Simday^  rioting,  hunt-   May  Tenn, 
ing,  fishing,  quarreling,  at  common  labor,  or  engaged  in  his       ''■^^' 
usual  avocations,  works  of  charity  and  necessity  excepted,      Black 
&c.,  he  shall  be  fined,  &a    Acts  of  1855,  p,  159.  Mitchbll. 

The  appellee,  in  support  of  the  action  of  the  Court,  as* 
sumes  that  gaming  is  not  an  act  of  common  labor  or  a 
usual  avocation,  within  the  purview  of  the  statute*  This 
construction  seems  to  be  correct.  Graming  is  an  offense 
defined  by  statutory  law — ^it  is  a  criminal  act — the  doing 
of  which  on  any  day  of  the  week  is  forbidden;  and  it 
seems  to  us  that  an  act  thus  forbidden  cannot  be  held  an 
act  of  common  labor  or  of  usual  avocation,  because  the 
ordinary  sense  in  which  these  phrases  are  understood  will 
not  allow  them  to  be  so  construed.  In  our  opinion,  the 
terms  common  labor  and  usual  avocation,  as  used  in  the 
statute,  intend  such  acts  of  labor  or  business  as  may  be 
performed  on  days  of  the  week  usually  devoted  to  secular 
business  in  the  pursuit  of  a  lawful  employment.  Such 
acts  of  common  labor  and  usual  avocation,  and  such  alone, 
when  done  on  the  Sabbath^  are  punishable  as  ofienses 
against  the  statute.  The  motion  to  quash  was  correctly 
sustained.  y 

Per  Curiam. — The  judgment  is  a£Brmed.    —  .yC^A>^^^*^/^  ^  j   ^'/ 
O.  Durbin^  for  the  state.      /^     /<i^€J<-t^-<^-*^*^    ^.<>^J^^  er  ^^^ 

/Black  v.  Mitchell. 

APPEAL  from  the  Owen  Court  of  Conunon  Pleas.       Thwndmf, 

Perkins,  J. — Suit  by  Black  against  MUcheU  upon  two 
promissory  notes.  The  notes  were  given  to  one  X  R.  Rid' 
dle^  and  by  him  assigned  to  the  plaintiff. 

The  defendant  set  up  a  want  and  a  failure  of  considera- 
tion, and  fraud. 

The  plaintiff  replied  an  estoppel  in  pais^  in  this,  that  the 
plaintiff  took  the  assignment  of  the  notes  for  a  considera- 
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May  Term,   tion  paid,  and  upon  the  representation  of  the  defendant 
■*^^^^*      made  during  the  negotiation  therefor  that  the  notes  were 
Black       valid. 
Mitchell.        Trial  by  jury;  verdict  and  judgment  for  the  defendant. 

The  evidence  is  upon  the  record.  The  notes  were  given 
to  Dr.  Riddle^  for  services  to  be  subsequently  performed  by 
him.  They  were  undoubtedly  obtained  by  false  pretenses, 
and  the  services  promised,  useless  as  they  would,  it  is  true, 
have  been,  were  never  performed. 

As  between  the  payee  and  the  maker,  the  verdict  of  the 
jury  was  undoubtedly  right. 

Was  the  estoppel  to  set  up  the  defense  as  against  the 
plaintiff  established? 

To  make  out  such  an  estoppel,  it  must  appear  that  the 
notes  were  purchased  on  the  faith  of  the  representation. 
Powers  V.  Talbott^  11  Ind.  R.  1. — 3  Smith's  Lead.  Cases, 
pp.  534,  535.     This  does  not  sufficiently  appear. 

Again,  in  this  case,  as  we  have  seen,  the  notes  were 
given  upon  an  executory  consideration.  The  services 
which  were  to  constitute  it  had  not  been  performed  when 
the  assignment  of  the  notes  was  taken,  and  the  assignee 
knew  the  fact;  and,  further,  that  the  notes  were  obtained 
by  fraud.  He  knew  more  aboui  that  than  the  maker  of 
the  notes  himself;  for  the  maker  a^spears  to  have  been  an 
ignorant,  simple-hearted  man,  while  the  payee  of  the  notes 
was  an  itinerant  quack  occulist,  a  fact  known  to  the  plain- 
tiff in  this  suit,  and  not  known  to  the  defendant;  in  addi- 
tion to  which,  the  plaintiff  knew  the  manner  in  which  the 
notes  had  been  obtained. 

Under  these  circumstances,  he  cannot  rely  upon  the  es- 
toppel pleaded. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

A.  Doggy  and  D,  E.  Williamson^  for  the  appellant. 
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'  May  Teim, 

1860. 


The  City  op  Lafayette,  Ashbr  and  Dorsey  v.  Spen-  . 

CER  and  Another.  Thb  City  of 

Lafatbtte 

V. 

SaydiT  V.  The,  President,  ^.,  of  Bockport,  6  Ind.  B.  837,  affinned.  Spencer. 

Sections  59  and  60  of  the  general  act  for  the  incorporation  of  cities,  Acts  of  l  I4^~m 

1857,  p.  61,  do  not  entitle  the  owners  of  property  that  will  be  injured  by  |158  wl| 

street  improvements  to  have  compensation  for  snch  injury  assessed  and  ten- 
dered before  the  contemplated  improvements  proceed. 

APPEAL  from  the  Tippecanoe  Circuit  Court.  Thursday, 

June  7* 

Hanna,  J. — The  appellees  aver  that  they  are  severally 
the  owners  of  lots  fronting  on  Ferry  street,  in  Lafayette; 
that  the  appellants  are  proceeding  to  alter  said  street  along 
and  in  front  of  said  lots,  and  to  construct  sidewalks,  &c., 
and  declare  their  intention,  in  so  doing,  to  excavate  the 
earth  in  said  street,  in  front  of  said  lots,  to  the  depth  of 
from  one  to  six  feet;  that  the  work  is  already  commenced, 
and  will  greatly  damage  said  plaintifls,  by  causing  the 
earth  and  fences  of  plaintiffs  adjoining  said  street  to  fall 
into  the  said  street,  and  by  rendering  said  lots  less  easy  of 
access,  and  leaving  their  surface  so  high  above  the  said 
street  that  to  construct  buildings  on  a  line  therewith  great 
expense  will  have  to  be  incurred  in  cutting  the  same  down, 
and  damage  result  from  cutting  shade-trees  and  shrubbery; 
that  to  maintain  the  same  from  falling  into  the  street, 
much  expense  will  have  to  be  incurred  in  erecting  walls, 
&c.;  that  there  has  been  no  assessment  of  damages,  nor 
compensation  made  or  tendered,  &c.  There  was  a  prayer 
for  an  injunction. 

Answers,  &c.,  were  filed,  which  fairly  presented  the  ques- 
tion whether  the  city,  under  the  general  law  for  the  incor- 
poration of  cities,  of  March  9,  1867,  can  so  exca\ate  or 
raise  a  street,  as  to  seriously  damage  the  owners  of  lots 
adjacent,  by  decreasing  the  value  thereof,  without  being 
liable  to  such  compensation. 

The  Circuit  Court  granted  an  injunction. 

The  appellants  insist  that  whilst  acting  within  the  pow- 
ers conferred  upon  them  by  the  statute,  and  there  being  no 
abuse  of  that  power  charged  against  them,  they  are  not 
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Dbtoss 

V. 

Jay. 


May  Tenn,  liable  for  consequential  damages  resulting  from  such  acts. 
^Q^'  We  are  referred  to  Snyder  v.  The  Presidentj  4^.,  of  Rock' 
port^  6  Ind.  R.  237,  and  authorities  upon  which  that  case 
rests. 

The  appellees  contend  that  the  statute  (Acts  of  1857, 
p.  61,  §§  59,  60)  enlarges  their  rights  over  those  possessed 
under  the  law  which  obtained  at  the  time  the  decision  in 
6  Ind.  was  made;  but  if  not,  we  are  then  asked  to  review 
that  decision,  on  the  ground  that  it  is  in  conflict  with  art 
1,  §  21,  of  the  constitution. 

We  do  not  believe  that  the  statute  referred  to  is  such  as 
to  require  the  appellants,  in  the  case  at  bcr,  as  presented 
by  the  record,  to  cause  to  be  assessed  and  tendered  a  com- 
pensation before  they  proceeded  in  the  contemplated  im- 
provement. The  case  referred  to  in  6  Ind.  appears  to  be 
decisive  of  this.  We  are  not  convinced  that  the  decision 
in  that  case  is  not  founded  on  reason  and  authority. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

&  A.  Huff^  R.  JoneSf  and  O.  Gardner j  for  the  appellants. 

jR.  C.  and  J.  Chregory^  for  the  appellees. 


14    406 
■165  830 


•  '^^^'  • 


Devoss  v.  iiLy  and  Others. 


June  7. 


APPEAL  from  the  Randolph  Circuit  Court 
Per  Curiam. — This  case  was  heretofore  before  this  Court. 
9  Ind.  R.  366.  The  record  now  shows,  by  an  entry  nunc 
pro  tunc^  that  the  ruling  of  the  Court  on  the  demurrer  was 
excepted  to.  It  is  also  by  agreement  made  to  show  that 
the  defendants  raised  questions  as  to  the  jurisdiction  of 
the  Court,  as  to  the  service  of  process,  and  also  on  a  mo- 
tion to  strike  out  parts  of  the  complaint.  Upon  these 
facts,  the  appellees  assign  cross-errors.  They  also,  in  an- 
swer to  the  assignment  of  errors,  pleaded  the  former  de- 
cision in  the  case  in  this  Court;  to  which  the  plaintiff 
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replied  that  it  was  not  upon  the  merits,  but  upon  the  tech-    May  Term, 
nical  point  of  a  failure  to  except,  &c.     There  is  an  agree-       *^"' 


ment  that  the  question  whether  the  former  decision  is  Bbauchamp 
a  bar  shall  be  by  us  considered  and  decided  as  if,  &c.     Lbaoan. 
No  notice  was  given  of  the  motion  for  the  nunc  pro  tunc 
entry. 

Several  questions  are  discussed  by  counsel;  but,  in  view 
of  the  conclusion  we  have  arrived  at  in  reference  to  the 
former  judgment  of  this  Court,  we  will  not  notice  them 
further. 

The  judgment  of  the  Court  below,  from  which  the  for- 
mer appeal  was  taken,  was  by  this  Court  afiirmed.  Now 
another  appeal  is  here  from  the  same  judgment,  but  the 
record  has  been  perfected  since  that  decision,  so  as  to  pre- 
sent points  that  could  not  be  then  considered.  This  Court 
then  passed  upon  all  points  that  could  be  raised  upon  the 
record,  as  the  parties  chose  to  submit  it.  Then  was  the 
time  to  perfect  the  record,  before  the  judgment  of  this 
Court  was  pronounced.  If  parties  elect  to  take  the  opin- 
ion of  the  Court  upon  an  imperfect  record,  we  cannot  see 
where  litigation  would  end,  if,  by  supplying  some  omitted 
part  of  the  record,  they  could  again  bring  another  and 
another  appeal  from  the  same  judgment.  The  question 
whether  the  record  would  be  a  bar  to  another  suit  is  not 
before  us. 

Th^  appeal  is  dismissed. 

J.  Smithy  for  the  appellant. 

W.  Marchy  for  the  appellees. 


Beavchamp  v.  Leaoan. 

APPEAL  from  the  PiUnam  Court  of  Common  Pleas.    Fndajf, 
Per  Curiam. — Suit  to  foreclose  a  mortgage.    The  mort- 
gage was  given  to  secure  five  notes.    Three  of  them  had 
been  paid.    A  certain  amount  of  usurious  interest  had 
Vol.  XIV-— 26 
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Spears 

V. 

Feathss- 

IKOILL. 


May  Tonn,  been  paid  on  those  notes,  voluntarily,  at  the  time  of  their 
^^Q*      payment,  for  the  period  they  had  run  past  due. 

The  two  remaining  notes,  to  enforce  payment  of  which 
the  mortgage  was  foreclosed,  were  due  when  the  suit  was 
commenced.  This  is  shown  by  the  mortgage  and  admit- 
ted by  the  answer.  On  these  two  notes,  an  agreement 
had  been  made  to  give  time,  but  no  certain  time,  on  the 
payment  of  usurious  interest.  No  such  interest,  however, 
was  paid,  and  the  agreement  to  pay  it  was  void,  and  no 
bar  to  a  suit  for  foreclosure.  Shaw  v.  Binkard^  10  Ind.  R. 
227. 

The  Court  deducted,  on  rendering  the  judgment  on  the 
mortgage  for  the  last  two  notes,  the  amount  of  usurious 
interest,  with  10  per  cent,  thereon,  paid  on  the  former  notes. 
The  Court  gave  the  plaintiff  costs.  This  was  right,  as  the 
notes  involved  in  the  suit  were  not  usurious. 

The  Court  ordered  the  land  mortgaged  to  be  sold  in 
parcels,  such  as  it  was  found  to  be  divisible  into.  This 
was  right. 

The  case  was  fairly  tried  on  its  merits. 

The  judgment  is  affirmed  with  5  per  cent  damages  and 
costs. 

D.  HTDonaM^  for  the  appellant 

D.  E,  Williamson  and  A,  Daggy^  for  the  appellee. 


'•»— » 


Speahs  and  Wife  v.  Feathehingill. 


Friday, 
Jane  8. 


APPEAL  from  the  Johnson  Court  of  Common  Pleas. 

Per  Curiam. — Suit  on  a  note  given  by  the  wife  while 
sole. 

Answer  in  three  paragraphs.  The  second  and  third  were 
stricken  out  on  motion  of  the  plaintiff.  They  appear  in 
the  transcript,  but  were  not  niade  a  part  of  the  record  by 
bill  of  exceptions.  We  cannot  consider  them,  as  they  are 
hot  properly  before  us,  as  we  have  often  decided. 
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The  first  paragraph  of  the  answer  was  a  failure  of  con-    May  Term, 
sideration,  in  this,  that  the  note  was  given  for  lands  sold       ■'^"^^* 
by  plaintiff  to  the  female  defendant;  that  at  the  time  of  The  State 
the  sale,  said  plaintiff  had  no  title  to  said  lands  (describ-       Kalb. 
ing  them),  nor  has  he  now,  nor  has  he  at  any  time  since  had. 

Reply,  denying  that  the  consideration  of  the  note  was 
xthe  land  described  in  the  answer. 

A  motion  was  made  to  strike  out  the  reply,  because  it 
did  not  meet  the  whole  answer,  or  take  issue  thereon.  It 
was  properly  overruled.  It  was  immaterial  whether  the 
plaintiff  ever  had  title  to  the  lands  described,  if  the  same 
were  not  the  consideration  for  the  note  sued  on. 

There  was  an  averment  in  the  complaint,  of  the  mar- 
riage of  defendants,  which  was  not  denied;  no  proof  was, 
therefore,  necessary  upon  that  point. 

The  pleadings  did  not  put  in  issue  the  title  to  lands,  so 
as  to  oust  the  Common  Pleas  of  jurisdiction.  Harvey  v. 
Dakin,  12  Ind.  R.  481. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

jF.  M.  Finch,  for  the  appellants. 

G.  M,  Overstreet  and  A.  B.  Hunter,  for  the  appellee. 


n   m%m   * 


The  State  v.  Kalb.  ^i*    ***] 

The  offense  of  selling  liquor  to  a  minor  is,  the  sale  to  the  minor,  not  believing 
or  haying  reason  to  believe  him  to  be  an  adnlt. 

A  person  prosecuted  for  the  offense,  may  show  that  the  person  sold  to  was  a 
stranger  to  him,  and  that  his  personal  appearance  would  lead  a  person  of 
common  observation  to  believe  him  an  adnlt,  and  that  he  represented  him- 
self  as  such;  or  if  ho  know  the  person,  bnt  not  his  age,  he  may  show  that 
he  is  treated  by  his  parents,  his  fi-icnds^  and  the  conminnity,  as  an  adnlt. 

APPEAL  from  the  Gibson  Court  of  Common  Pleas.      ^'%, 
Perkins,  J. — Prosecution  for  selling  liquor  to  a  minor. 
Acquittal. 
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May  Term,        On  the  trial,  the  Court  permitted  the  defendant  to  prove 
•^^^*      that  James  Welbom^  the  minor  to  whom  the  liquor  was 
Thb  Statb   sold,  had  the  personal  appearance  of  a  man  over  twenty- 
Kalb.       one  years  of  age. 

This  is  complained  of  as  error. 

The  statute  prohibits  the  sale  of  liquor  to  a  minor,  and 
authorizes  the  sale  to  adults.  It  does  not  prescribe  the 
mode  by  which  the  liquor-seller  is  to  determine  the  ques- 
tion of  age,  and  it  n;iay  often  be  a  difficult  one. 

Is  the  seller  to  ask  every  purchaser  his  age?  Very  well. 
Suppose  the  answer  states  it  falsely,  and  the  seller  is  thus 
led  to  sell  to  a  minor?  Again,  is  the  seller  to  trace  out 
the  parents  of  every  person,  and  inquire  of  them.  Sup- 
pose they  give  false  information,  and  thereby  liquor  is  sold 
to  a  minor.  The  state  is  not  the  party  giving  the  false  in- 
formation, and,  hence,  would  not  be  estopped  to  prove,  on 
the  trial,  the  true  age  of  the  person  to  whom  the  liquor 
was  sold.  What  rule  must  govern  on  this  point?  We 
think  it  must  be  that  of  belief.  We  think  the  offense  con- 
sists in  selling  to  a  minor,  not  believing,  or  having  reason 
to  believe  him  to  be  an  adult.  Prima  fade^  the  seller 
would  be  presumed  to  know,  under  the  law,  whether  the 
person  he  sold  to  was  a  minor  or  an  adult;  and,  in  a  case 
of  doubt,  he  would,  if  he  sold,  take  the  hazard.  But  -we 
think  he  might  be  permitted  to  show,  on  a  prosecution  for 
selling  to  a  minor,  that  the  person  was  a  stranger  to  him, 
and  that  his  personal  appearance  would  lead  any  person 
of  common  observation  to  believe  him,  beyond  doubt,  an 
adult — ^that  he  repre^nted  himself  as  such,  &c.  So  he 
might  prove  that  a  person  whom  he  did  know  (but  not  his 
ag6)j  was  treated  by  his  parents  or  friends,  and  the  com- 
munity, as  an  adult  Such  evidence  would  be  for  the 
jury  to  consider. 

Per  Curiam. — The  judgment  is  affirmed. 

W.  P.  Edsony  for  the  state. 
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May  Term, 

1860. 


Medler  v.  Hiatt.  

Medler 

Barnard  ▼.  Graham,  ante,  322,  followed.  Hiatt. 

Where  affirmadye  matter  in  the  reply  coyers  the  whole  answer,  and  is  sus- 
tained by  a  special  yerdict,  the  plaintiff  is  entitled  to  judgment. 

Where  the  amount  of  damages  could  be  ascertained  by  mere  computation, 
and  the  jury  haying  failed  to  make  an  assessment,  the  Court  assessed  the 
damages,  it  was  held,  that,  the  merits  of  the  cause  haying  been  properly  de> 
tormined,  the  judgment  would  not  be  rerersed. 


APPEAL  from  the  Randolph  Circuit  Court.  ^y> 

WoRDEN,  J. — Suit  by  SRcUt  against  Medler  on  two  pro- 
missory notes. 

The  defendant  answered,  in  substance,  that  the  notes 
were  given  for  a  piece  of  land  (describing  it)  sold  by  the 
plaintiff  to  the  defendant,  and  conveyed  by  deed  contain- 
ing covenants  of  seizin,  against  incumbrances,  and  of  gen- 
eral warranty.  A  copy  of  the  deed  is  set  out.  It  is  aver- 
red that  there  was  a  stream  of  water  running  through  the 
land,  and  a  mill-dam  on  the  stream  below  the  land,  back- 
ing the  water  in  the  stream,  and  causing  it  to  overflow  the 
land,  and  "that  the  right  to  so  back  the  water  on  the  said 
land,  and  to  so  injure  it,  and  make  it  sickly,  soft,  and 
spongy,  had  been  obtained  of  Jethro  Hiattj  deceased,  a 
former  owner  of  the  land,  in  his  lifetime,  and  was  an  ease-  . 
ment  and  incumbrance  existing  on  said  land  at  the  time 
of  said  conveyance,  and  still  exists  thereon,  whereby  the 
defendant  is  damaged  to  the  amount  of  500  dollars,  by 
reason  whereof  the  consideration  of  the  notes  has  failed." 

The  plaintiff  replied,  denying  that  any  right  had  been 
obtained  to  overflow  the  land;  and  averring  affirmatively 
"that  at  the  time  the  defendant  received  his  said^deed  for 
said  land,  it  was  verbally  agreed  and  well  understood  be- 
tween the  parties  that  said  defendant  was  to  receive  his 
said  deed  for  said  land  subject  to  any  incumbrance  that 
might  exist  by  reason  of  the  existence  of  said  dam,  and 
the  right  claimed  to  flow  back  the  water  thereon,  and  that 
said  agreement  entered  into  and  was  a  part  of  the  con- 
sideiation  thereof." 
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May  Term,        No  objection  was  made  to  the  replication.     It  geems  to 

_.  .  ___  hswe  been  drawn  with  a  view  to  the  decision  of  this  Court 

Medlbb     ill  the  same  cause,  when  before  in  this  Court.    Vide  8  Ind. 

HiATT.  R.  171. 

The  cause  was  submitted  to  a  jury  for  trial,  who  re- 
turned a  verdict  in  answer  to  interrogatories,  as  follows: 

"  In  answer  to  the  first  interrogatory,  we,  the  jury,  find 
for  the  plaintiff  that  the  right  to  flow  water  did  exist,  but 
not  such  that  defendant  could  not  revoke. 

"In  answer  to  the  second  interrogatory,  we,  the  jury, 
find  for  the  plaintiff  that  the  said  defendant  bought  the 
land  with  a  knowledge  of,  and  subject  to,  the  incumbrance 
on  said  land,  in  consideration  of  the  purchase-money. 

^^  James  GriffiSy  foreman." 

The  defendant  moved  for  a  new  trial,  for  the  reasons — 

1.  "  That  the  verdict  is  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  law." 

2.  "  For  error  of  law  occurring  at  the  trial,  and  excepted 
to  at  the  time  by  the  defendant." 

The  motion  was  overruled,  and  exception  taken. 

The  defendant  then  moved  for  judgment  in  bis  favor 
for  costs,  notwithstanding  the  veidict;  and  upon  this  mo- 
tion being  overruled,  he  moved  in  arrest  of  judgment, 
which  was  also  overruled.  To  this  ruling  exception  was 
taken. 

The  Court  then  rendered  judgment  in  favor  of  the 
plaintiff  for  246  dollars,  40  cents,  the  amount  of  the  notes 
and  interest;  and  to  this  the  defendant  excepted. 

There  are  eight  errors  assigned,  four  of  which  relate  to 
the  rulings  of  the  Court  upon  the  trial  of  the  cause.  No 
question  is  properly  before  us  in  relation  to  these  rulings, 
as  they  were  not  properly  made  the  basis  of  the  motion 
for  a  new  trial. 

The  second  reason  for  a  new  trial  is  too  vague  and  in- 
definite to  raise  any  question.  It  should  have  pointed  out 
the  particular  errors  relied  upon,  so  that  the  attention  of 
the  Court  might  have  been  directed  to  them.  This  point 
was  settled  in  the  case  of  Barnard  v.  Graham^  at  the  pre- 
sent term  (1).  ' 


OF  THE  STATE  OF  INDIANA.  407 

The  fifth  error  assimed  is,  that  the  Court  erred  in  refus-    May  Term, 

1  ftfiO 
ing  to  grant  a  new  trial.     We  cannot  disturb  the  verdict       ^^^^' 

of  the  jury  on  the  evidence,  as  that,  in  our  opinion,  tends     Medler 

at  least  to  support  the  verdict.  Hiatt. 

The  sixth,  seventh,  and  eighth  errors  assigned,  are  upon 
the  rulings  of  the  Court  in  refusing  to  render  judgment 
for  the  defendant  for  costs,  notwithstanding  the  verdict; 
in  refusing  to  arrest  the  judgment;  and  in  rendering  judg- 
ment for  the  plaintiff  for  the  amount  of  the  notes  and 
interest. 

The  verdict  we  regard  as  decisive  of  the  matter  in  con- 
troversy, and  the  rights  of  the  parties,  although  it  was  not 
general,  either  for  the  plaintiff  or  defendant.  It  finds,  in 
substance,  as  we  understand  it,  that  the  defendant  bought 
the  land  with  a  knowledge  of  ,the  existence  of  the  incum- 
brance and  subject  thereto,  and  that  this  was  a  part  of 
the  consideration  for  the  purchase  of  the  land.  In  short,  it 
finds  the  affirmative  matter  set  up  in  the  replication  sub- 
stantially for  the  plaintiff. 

The  code  provides  (§  371),  that,  "where  the  verdict  is 
special,  or  where  there  has  been  a  special  finding  on  ques- 
tions of  fact,  the  Court  shall  render  the  proper  judgment." 

What  was  the  proper  judgment  to  be  rendered  upon 
the  verdict  in  this  case?  It  was,  clearly,  that  the  plaintiff 
recover  the  amount  of  his  notes  and  interest;  because  the 
defense  totally  failed.  There  was  no  general  denial  or  de- 
fense set  up  other  than  that  above  mentioned.  The  affir- 
mative replication  covered  the  whole  defense,  and  as  that 
was  found  for  the  plaintifi*,  it  follows  that  he  was  entitled 
to  judgment. 

It  is  insisted  that  as  the  jury  did  not  asseess  the  plain- 
tifi'^s  damages,  the  Court  had  no  right  to  render  judgment 
in  his  favor  for  such  damages.  There  was  no  controversy 
as  to  the  amount  due  upon  the  notes,  unless  the  defense 
set  up  should  succeed.  The  amount  depended  upon  com- 
putation merely.  It  is  true,  the  statute  provides  that  in 
actions  for  the  recovery  of  money,  the  jury  must  assess 
the  amount  of  the  recovery.  Code,  §  388.  The  Court, 
perhaps,  should,  upon  the  return  of  the  verdict,  no  assess- 
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May  Tcnn,    ment  being  therein  made,  have  directed  the  jury  to  assess 
^"^^*      the  amount  due  upon  the  notes;  but  it  does  not  appear 


Medlbr  that  the  defendant  objected  to  the  assessment  being  made 
HiATT.  by  the  Court.  Another  section  of  the  code  (367)  author- 
izes the  Court,  in  certain  cases,  to  make  the  assessment. 
Independently  of  the  provisions  of  our  statute,  when  the 
jury,  upon  the  trial  of  an  issue,  omit  to  assess  the  dam- 
ages, the  omission  may,  in  some  instances,  be  supplied  by 
a  writ  of  inquiry.     1  Tidd's  Pr.,  574. 

Whatever  may  have  been  the  correct  mode  of  proceed- 
ing in  this  case,  in  reference  to  the  assessment  of  damages, 
we  are  satisfied  that  the  defendant  cannot  now  complain 
that  the  assessment  was  made  by  the  Court,  which  was 
virtually  done  by  rendering  judgment  for  the  amount  of 
principal  and  interest,  no  objection  having  been  made  in 
this  respect  in  the  Court  below.  In  none  of  the  motions 
there  made,  or  objections  taken,  by  the  defendant,  was  the 
omission  of  the  jury  to  assess  the  damages,  or  the  assess- 
ment thereof  by  the  Court,  assigned  as  the  ground  of  the 
motion  or  objection;  and  we  think  it  too  late  to  R>ake  the 
objection,  for  the  first  time,  in  this  Court  Besides,  this  is 
a  purely  technical  objection,  not  in  any  manner  going  to 
the  merits  of  the  cause.  The  damages  depended  upon 
computation  merely,  and  the  defendant  was  not  in  any 
manner  injured  by  the  fact  that  the  computation  was  made 
by  the  Court  and  not  by  the  jury.  The  statute  provides 
that  no  judgment  shall  be  reversed,  ''where  it  shall  appear 
to  the  Court  that  the  merits  of  the  cause  have  been  fairly 
tried  and  determined  in  the  Court  below."  2  R*  S.  p.  163. 
— Riley  V.  Murray^  8  Ind.  R.  354. 

We  find  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Per  Ouriam4 — The  judgment  is  affirmed  with  costs. 

J.  Smith,  for  the  appellant. 

W.  A.  Peelle  and  T.  M.  Browne,  for  the  appellee. 

(1)  ^nte,  822. 
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May  Term, 

The  State  on  the  relation  of  Parish  Grove  Township       1"ou. 

V,  Stanley. 

Where  the  inhabitants  of  a  to^wnship  had  received  a  part  of  the  porchase- 
money  «f  school  lands,  and  interest  for  several  years  on  the  balance,  and 
expended  the  money  for  the  purposes  contemplated  by  the  grant,  and  the 
purchaser  had  taken  possession  and  made  valuable  improvements,  held,  that 
they  must  be  deemed  to  have  acquiesced  in  the  sale,  and  that  tliey  arc  estop- 
ped to  deny  its  validity. 

APPEAL  from  the  Benton  Circuit  Court.  FHda^, 

WoRDEN,  J. — This  was  an  action  by  the  appellant  agai  nst 
the  appellee,  to  recover  possession  of  a  part  of  the  school 
section  of  land  in  the  township  named. 

The  defendant  answered,  admitting  that  on  the  7th  of 
June^  1849,  the  land  belonged  to  the  inhabitants,  &c.,  and 
averring  that  on  that  day  the  auditor  of  the  county,  who 
was  ex  officio  school  commissioner,  sold  the  same  to  TTt^ 
liam  T.  Rowe,  and  issued  to  him  a  certificate  of  purchase 
therefor,  which  certificate  is  set  out,  and  shows  that  the 
land  was  sold  for  400  dollars,  100  dollars  of  which  was 
paid  down,  and  the  interest  on  the  remainder  of  the  pur- 
chase-money, for  one  year,  paid  in.  advance.  The  certifi- 
cate appears  to  be  in  the  usual  form.  It  is  averred  that 
the  sale  thus  made  was  approved  by  the  board  of  commis- 
sioners of  the  county,  at  the  August  session  thereof  for  the 
year  1849.  It  is  further  averred  that  Rowe  immediately 
took  possession  of  the  land  by  virtue  of  his  purchase  and 
the  certificate  thereof,  and  made  lasting  and  valuable  im- 
provements thereon ;  and  that  annually  since  the  purchase, 
said  Rowe^  and  the  defendant  in  his  behalf,  have  paid  the 
interest  in  advance  on  the  remaining  300  doUars  of  the 
purchase-money,  at  the  rate  of  7  per  cent,  per  annum, 
making,  in  aU,  189  dollars  interest  paid  to  the  officers  hav- 
ing charge  of  the  school  funds  of  the  county;  which  inter- 
est, together  with  the  100  dollars  principal  paid  at  the  time 
of  the  purchase,  has  been  duly  disbursed  for  the  use  of  the 
schools  in  said  congressional  township;  that  no  part  of  the 
same  has  been  refunded,  or  offered  to  be  returned,  whereby 


410  CASES  IN  THE  SUPREME  COURT 

May  Term,    the  sale  has  been  ratified  by  the  township;  that  the  defend- 

:  ant,  on  the  first  of  January^  1854,  entered  into  possession 

The  State   of  the  land  by  virtue  of  an  arrangement  with  said  Rowe^ 

Stahlbt.     and  now  claims  to  hold  the  same  under  and  through  his 

title  so  derived  as  aforesaid;  wherefore,  &c. 

The  plaintiff  demurred  to  the  answer,  because— 

1.  It  did  not  show  that  the  auditor  had  any  legal  au- 
thority to  sell  the  lands. 

2.  It  did  not  show  that  the  land  had  been  previously 
offered  for  sale  to  the  highest  bidder  according  to  law. 

3.  It  did  not  show  that  a  division  of  said  land  into  lots 
to  suit  purchasers  had  even  been  made  by  the  trustees. 

4.  It  did  not  show  that  a  minimum  price  had  been  affix- 
ed by  the  trustees,  below  which  it  could  not  be  sold. 

5.  It  did  not  show  that  a  sale  of  the  lands  had  been  con- 
sented to  by  the  inhabitants  of  the  township,  according  to 
the  mode  prescribed  by  law. 

The  demurrer  was  overruled,  and  exception  taken,  and 
final  judgment  was  rendered  for  the  defendant. 

The  question  involved  is,  whether'  the  Court  ruled  cor- 
rectly on  the  demurrer. 

By  the  law  in  force  when  the  sale  in  question  was  made, 
five  qualified  voters  of  the  township  might  petition  the 
trustees  for  the  sale  of  the  land,  whereupon  if  a  majority 
of  the  voters  of  the  township  vote  for  such  sale,  not  being 
less  than  fifteen  in  number,  it  is  made  the  duty  of  the 
trustees — 1.  To  divide  the  lands  so  voted  to  be  sold  into 
such  lots  as  will  insure  the  best  price;  2.  To  affix  a  mini- 
mum price  to  each  lot,  not  less  than  one  dollar  and  twenty- 
five  cents  per  acre,  below  which  it  shall  not  be  sold;  3.  To 
certify  such  division  and  appraisement  to  the  proper  county 
auditor,  together  with  a  copy  of  all  their  proceedings  had 
in  relation  to  the  sale  of  said  lands.  The  lands  are  to  be 
first  offered  at  public  sale,  and  "  when  any  land  shall  be 
offered  for  sale,  and  shall  remain  unsold,  the  county  audi- 
tor may  dispose  of  the  same  at  private  sale,  for  the  best 
price  that  can  be  had  therefor,  not  being  less  than  the 
minimum  price  affixed  thereto."  The  land  is  to  be  sold 
upon  the  terms  of  paying  one-fourth  of  the   purchase- 
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money  down,  and  the  balance  in  twenty-five  years,  the    May  Term, 
interest  being  paid  annually  thereon  in  advance;  and  the  ___iz___- 
purchaser,  until  forfeiture,  is  entitled  to  all  the  rights  of  Thb  State 
possession  before  existing  in  the  township.     R.  S.  1843,     Stanley. 
p.  261. 

The  answer  seems  to  be  entirely  sufficient,  unless  it  was 
necessary  to  show,  by  direct  allegation,  that  all  the  pre- 
liminary steps  had  been  taken  to  authorize  the  sale.  From 
the  view  we  take  of  the  case,  we  deem  it  unnecessary  to 
decide  how  far  it  will  be  presumed  that  the  necessary  pre- 
liminary steps  had  been  taken.  Perhaps  it  would  be  pre- 
sumed that  after  the  vote  had  been  taken  to  sell  the  land, 
the  other  steps  had  been  duly  taken;  but  it  is  doubtful 
whether  such  vot«  would  be  presumed  simply,  from  the 
fact  that  a  sale  was  made  by  the  proper  officer,  because 
this  goes  to  a  question  of  authority.  Where  a  fact  is 
necessary  to  confer  authority,  it  may  not  be  presumed, 
though  every  proper  official  step  may  be  presumed  after 
authority  is  shown.  Videj  on  this  point,  1  Phil.  Ev.  (ed. 
1852),  pp.  604,  605. 

Nor  do  we  deem  it  necessary  to  determine  how  far  any 
sul^sequent  healing  statute  may  be  valid  to  protect  a  party 
purchasing  school  lands  which  had  been  irregularly  sold, 
or  sold  without  authority. 

The  answer  sets  up  facts  which  we  think  estop  the 
plaintiff  to  deny  that  the  land  was  regularly  and  properly 
sold,  or  to  question  the  authority  to  sell  it.  It  is  averred 
that  the  purchaser  took  possession  immediately,  and  has 
made  valuable  improvements  thereon;  that  the  part  of 
the  purchase-money  paid  down,  and  the  interest  paid  an- 
nually on  the  portion  unpaid,  have  been  duly  disbursed  for 
the  use  of  the  schools  in  the  township,  the  object  for  which 
the  grant  of  the  land  was  made  by  the  federal  government 
to  the  inhabitants  of  the  township;  that  the  money  thus 
paid  and  disbursed  has  not  been  refunded,  or  offered  to  be 
refunded.  The  inhabitants  of  the  township,  then,  have 
received  the  money  thus  paid;  and  have  received  and  used 
it  for  the  purposes  intended  by  the  original  grant  to  them. 
The  'inhabitants"  must  be  presumed  to  have  been  cogni- 
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May  Term,    zant  of  the  fact  that  the  purchaser  took  possesBion  and 

„.____  made  the  alleged  improvements,  and  they,  having  received 

Thb  Statb  the  benefit  of  the   portion  of  the  purchase-money  paid 

Stanlbt.    down,  and  the  annual  interest  on  the  portion  unpaid,  for 

so  long  a  time,  must  be  deemed  to  have  acquiesced  in  the 

sale,  and  are  estopped  from  questioning  the  regularity  or 

the  validity  thereof. 

A  summary  of  the  law,  as  applicable  to  this  point,  may 
be  found  in  2  Smith's  Lead.  Cases  (5th  Am.  ed.),  pp.  662, 
663.  The  author  observes  that  "when  those  who  are  enti- 
tled to  avoid  a  sale,  adopt  and  ratify  it,  by  receiving  the 
whole  or  any  part  of  the  purchase-money,  equity  will  pre- 
clude them  from  setting  it  aside  subsequently,  for  reasons 
which  are  too  plain  for  statement.  Skroble  -v.  Smithy  8 
Watts,  280. — TTie  ChmmonweaUh  v.  Shuman^s  AdnCrs^  6 
Harris,  343.— SmftA  v.  Warden^  7  id.  43A.  *  Where  a  sale 
is  made  of  land,'  said  Lewis,  J.,  in  Smith  v.  Warden^  'no 
one  can  be  permitted  to  receive  both  the  money  and  the 
land.  Even  if  the  vendor  possessed  no  title  whatever  at 
the  time  of  the  sale,  the  estoppel  would  operate  upon  a  ti- 
tle subsequently  acquired.  It  was  held  by  this  Court,  in 
The  Commonwealth  v.  Shumam^s  AdmWs^  that  equitable  .es- 
toppels of  this  character  apply  to  infants  as  well  as  adults, 
to  insolvent  trustees  and  guardians,  as  well  as  to  persons 
acting  for  themselves,  and  have  place  as  well  where  the 
proceeds  arise  from  a  sale  by  authority  of  law,  as  where 
.  they  spring  from  the  act  of  the  party.' "  Fufe,  also,  on  the 
general  subject,  Laney  v.  Laney^  4  Ind.  R.  149;  Gailing  v. 
Rodmcm,  6  id.  289;  The  State  v.  Sickler,  9  id.  67. 

We  are  of  opinion  that  the  demurrer  to  the  answer  was 
correctly  overruled;  hence,  the  judgment  must  be  affirmed. 

Per  Ouriam. — The  judgment  is  affirmed  with  cosK 

D.  Mace^  for  the  state. 
L  W.  Chase  and  J.  A.  Wilstachj  for  the  appellee. 
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May  Term, 

Ex  Parte  Shockley,  Gruardian.  ^^^' 

Ex  Parte 
Shockley. 
The  Cowt  of  Common  Fleas  of  a  ooanty,  has  original  and  exclnsiye  jurisdic- 
tion in  all  matters  relating  to  the  probate  of  last  wills  and  testaments,  which 
are  properly  admitted  to  probate  in  that  connty;  to  the  granting  of  letters 
testamentary,  of  administration,  and  of  guardianship,  where  such  letters  are 
properly  to  be  granted  in  that  county;  to  the  settlement  and  di^&ibution  of 
decedents'  estates  and  the  personal  estates  of  minors,  where  snch  settlement 
and  distribution  are  properly  to  be  made  in  that  county;  of  all  actions 
against  executors  and  administrators  appointed  in  that  county;  and  to  au- 
thorize guardians  to  sell  and  conyey  real  estate  of  their  wards,  where  such 
guardians  are  appointed  in  that  county,  whether  the  real  estate  lay  in  that 
or  in  anothbr  county. 

APPEAL  from  the  Bartholomew  Court  of  Common  Fn'da^, 
Pleas  •^""'  ®- 

WoRDEN,  J. — Shockley  was  appointed  guardian  of  the 
above-named  wards  by  the  Court  of  Common  Pleas  of 
Hancock  county.  He  filed  his  petition  for  the  sale  of  cer- 
tain lands  belonging  to  bis  wards,  lying  in  Bartholomew 
county,  in  the  Court  of  Common  Pleas  of  th^  latter  county. 
The  Court  dismissed  the  appUcation,  and  refused  to  enter- 
tain jurisdiction  of  the  proceedings,  on  the  sole  ground 
that  the  Court  of  Common  Pleas  of  Hancock  county,  by 
which  the  letters  of  guardianship  were  granted  to  the  peti- 
tioner, had  exclusive  jurisdiction  in  the  premises.  Shock' 
ley  excepted  and  appeals  to  this  Court 

The  appellant  insists  that  the  Court  of  Common  Pleas 
of  Bartholomew  county  has  jurisdiction,  and  reUes  mainly 
upon  the  fourth  section  of  the  act  establishing  the  Court 
of  Common  Pleas  (2  B.  S.  p.  17),  which  is  as  follows,  viz.: 

"  The  Court  of  Common  Pleas  within  and  for  the  coun- 
ty or  counties  for  which  it  is  organized,  shall  have  original 
and  exclusive  jurisdiction  in  all  matters  relating  to  the 
probate  of  last  wills  and  testaments,  granting  of  letters 
testamentary,  of  adminbtration,  and  of  guardianship;  of 
all  matters  relating  to  the  settlement  and  distribution  of 
decedents'  estates,  and  the  personal  estates  of  minors;  all 
actions  against  executors  and  administrators;  to  authorize 
guardians  to  sell  and  convey  real  estate  of  their  wards; 
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May  Term,    and  the  appointment  of  guardians  of  persons  of  unsound 

?!__  mind;  the  examination  and  allowance  of  the  accounts  of 

Ex  Parte     executors  and  administrators,  and  of  the  e^uardians  of  roi- 

Rhocklbt.  .  °  X    •      •   J- 

nors;  except  where,  in  special  cases,  concurrent  jurisdic- 
tion is  given  by  law  to  some  other  Court." 

We  are  of  opinion  that  a  proper  construction  of  the 
above  section  sustains  the  decision  of  the  Court  below, 
and  that  in  this  case  the  Hancock  Common  Pleas  had  ex- 
clusive jurisdiction.  The  provisions  of  this  section  can 
have  no  reference  to  matters  that  do  not  pertain  to  the 
county  where  the  Court  is  to  have  exclusive  jurisdiction. 
We  think  the  following  reading  may  be  given  the  section, 
to  show  its  meaning,  without  in  any  manner  changing  its 
effect:  "The  Court  of  Common  Pleas,"  &c.,  "shall  have 
original  and  exclusive  jurisdiction  in  all  matters  relating 
t(^  the  probate  of  last  wills  and  testaments,"  which  are 
properly  admitted  to  probate  in  that  county;  "granting  of 
letters  testamentary,  of  administration,  and  of  guardian- 
ship,"  where  such  letters  are  properly  to  be  granted  in  that 
county;  "of  all  matters  relating  to  the  settlement  and  dis- 
tribution of  decedents'  estates,  and  the  personal  estates  of 
minors,"  where  such  settlement  and  distribution  are  prop- 
erly made  in  that  county;  "all  actions  against  executors 
and  administrators,"  where  such  executors  and  administra- 
tors are  appointed  in  that  county;  "to  authorize  guardians 
to  sell  and  convey  real  estate  of  their  wards,"  where  such 
guardians  are  appointed  in  that  county,  &c. 

This  rendering  of  the  statute  gives  exclusive  jurisdic- 
tion in  this  case  to  the  Common  Pleas  of  the  county  of 
Hancock^  where  the  letters  were  issued.  It  is  believed  to 
have  been  the  practice  in  this  state,  for  a  long  series  of 
years,  for  executors,  administrators,  and  guardians,  to  in- 
stitute proceedings  for  the  sale  of  the  real  estate  of  the 
decedents,  or  wards,  in  the  Court  where  the  letters  testa- 
mentary, of  administration,  or  of  guardianship,  were  is- 
sued, whether  the  land  lay  in  that  or  any  other  county  in 
the  state.  This  we  think  the  correct  practice  under  our 
present  statutes.  It  is  generally  much  more  convenient, 
and  much  less  expensive,  than  to  be  required  io  institute 
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separate  proceedings  in  each  county  where  a  piece  of  land    May  Term, 

might  happen  to  lie.     There  are  many  reasons  why  the  __}f^' 

Court  granting  letters  should  have  exclusive  jurisdiction     Johkson 
to  order,  on  petition,  the  sale  of  real  estate  situate  in  any     Chissom. 
county  of  the  state.     This,  we  have  no  doubt,  was  the 
intent  of  the  legislature  as  gathered  from  the  statutes  in 
relation  to  executors,  administrators,  and  guardians. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

R,  Hill^  for  the  appellant. 


Johnson  and  Wife  v.  Chissom. 

If  a  wife,  in  anticipation  of  the  issues  of  her  separate  real  property,  purchase 
personal  property,  and  execute  a  promissory  note  therefor  jointly  with  her 
hnshand,  the  property  may  he  taken  on  execution  against  the  latter. 

APPEAL  from  the  Tippeccmoe  Court  of  Common  Pleas.  J^j^**!' 

Hanna,  J. — Elizabeth  Johnson  and  Abijah  Johnson,  her 
husband,  sued  for  the  recovery  of  two  horses,  alleged  to 
be  the  separate  property  of  said  Elizabeth' 

The  defendant  answered  by  a  general  denial.  The 
Court  made  a  special  finding,  in  writing,  of  the  facts  and 
conclusions  of  law  thereon,  and  a  general  finding  for  the 
defendant. 

It  is  insisted  that  the  conclusion  of  law  and  the  general 
finding  and  judgment  are  wrong,  upon  the  special  finding 
of  the  facts  of  the  case,  which  was,  in  substance,  that 
Elizabeth  o^med  a  farm,  upon  which  the  family  resided; 
that  Abijah  was  insolvent;  that  one  Johnson  sold  the  horses 
to  ElizabetJi,  who,  together  with  her  husband,  signed  a  note 
therefor;  that  the  credit  was  given  to  Elizabeth;  that  said 
Elizabeth  and  AbijaJi  were  husband  and  wife,  and  lived 
together;  that  the  horses  were  of  the  value  of  335  dollars, 
and  were  levied  upon  by  said  defendant,  as  sheriff  of  Tijh 
pecanoe  county,  by  virtue  of  an  execution  on  a  judgment 
against  said  Abijah,  &c. 
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1860. 

JoHvsoir 

V. 
CHIgSOM. 


The  record  does  not  show  any  objection  to  the  introduc- 
tion of  evidence. 

The  judgment  was  for  the  defendant,  that  he  was  enti- 
tled to  the  possession,  and  for  335  dollars. 

The  record  shows  that  the  property  was  delivered  to  the 
said  Elizabeth  by  the  sheriff,  upon  her  executing  a  bond, 
&c. 

The  finding  and  judgment  for  the  defendant  is  at- 
tempted to  be  sustained  on  the  ground  that  although,  by 
the  statute  of  1853,  the  rents  and  profits  arising  out  of  the 
real  estate  of  the  wife  belong  to  her  as  her  separate  prop- 
erty; yet  whenever  she  changes  it  by  purchasing  other 
property,  such  other  property  becomes  the  property  of  the 
husband,  and  is  subject  to  his  debts. 

We  think  the  conclusion  of  the  Ck)urt  was  right.  All 
the  matters  in  evidence,  and  all  the  portions  of  the  finding 
of  the  Court,  in  regard  to  the  fact  that  the  female  plaintiff 
owns  real  estate,  &c.,  appears  to  us  to  really  have  very  lit- 
tle to  do  with  the  construction  which  is  to  be  given  to  the 
contract  of  purchase  of  said  horses.  The  plain  proposi- 
tion is,  that  a  man  and  wife  signed  a  note  for  a  pair  of 
horses.  That  act  did  not  make  the  debt  a  specific  charge 
upon  her  separate  property.  Whether  she  is  at  all  charge- 
able, as  to  her  separate  property  for  that  debt,  is  a  ques- 
tion not  before  us,  and  about  which  we  intimate  no  opin- 
ion; nor  whether  she  could,  with  the  issues  of  her  prop- 
erty, after  the  same  should  be  received,  purchase  other 
property.  But  what  we  do  decide  is,  that  the  statute  does 
not  give  her  the  power  expressly  to  purchase  and  hold 
property,  as  her  own,  in  anticipation  of  those  issues  or 
profits.  And  as  the  statute  does  not  confer  that  power, 
we  think  the  rules  of  law  existing  prior  to  the  passage  of 
the  act  still  obtain,  as  to  the  purchase  made  in  this  case, 
under  the  circumstances,  and  that  the  purchase  resulted  in 
vesting  the  title  in  the  husband,  and  subjected  the  property 
to  his  debts. 

Per  Ouricm. — The  judgment  is  affirmed  with  2  per  cent, 
damages  and  costs. 

J.  M.  La  Rue  and Rayse^  for  the  appellants. 
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Maj  Term, 
1860. 


Robinson  v,  Hadley.  

ROBINSOK 
V. 

Where  seTeml  chai^ges  are  giren  to  the  jury,  a  party  asking  a  new  trial  on  the      Hadlbt. 
groiind  of  error  in  the  instmctions,  miut  point  out  with  reasonable  certainty 
the  error  complained  of. 


APPEAL  from  the  Owen  Circuit  Court.  ^"Vfay, 

WoRDEN,  J. — This  was  an  action  by  Robinson  against 
Hadley^  to  recover  the  possession  of  a  certain  piece  of 
land.  Trial  by  jury;  verdict  and  judgment  for  the  de- 
fendant. 

The  plaintiff  appeals  to  this  Court,  and  assigns  for  error 
that— 

1.  The  Court  erred  in  giving  instructions  to  the  jury 
over  the  objections  of  the  plaintiff. 

2.  The  Court  erred  in  refusing  to  instruct  the  jury  as 
asked  for  by.  the  plaintiff. 

3.  The  Court  erred  in  overruling  the  plaintiff's  motion 
for  a  new  trial,  and  rendering  judgment  against  the  plain- 
tiff. 

The  reasons  filed  for  a  new  trial  were — 

1.  That  the  verdict  is  not  sustained  by  sufficient  evi- 
dence. 

2.  Because  the  verdict  is  contrary  to  law. 

3.  Because  the  Court  erred  in  charging  the  law  of  the 
case  to  the  jury. 

The  counsel  for  the  appellee  insists  that  the  third  reason 
for  a  new  trial  is  insufficient,  because  of  its  uncertainty, 
and  we  are  of  that  opinion.  What  instructions  were  erro- 
neous? No  intimation  is  given  of  any  particular  error  in 
the  charges  of  the  Court,  nor  does  it  appear  whether  the 
'alleged  error  was  in  the  general  charge  given  by  the 
Court,  or  those  given  at  the  instance  of  counsel.  '^The 
Court  erred  in  charging  the  law  of  the  case  to  the  jury." 
Wherein  the  Court  erred  in  charging  the  law  of  the 
case,  is  left  entirely  to  conjecture.  There  were  numerous 
charges  given,  some  generally,  by  the  Court,  and  some  spe- 
cially, at  the  instance  of  counsel.  In  such  case,  he  who- 
Vol.  XIV.— 27 
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May  Term,  asks  a  new  trial  on  the  ground  of  error  in  charging,  should, 
•'•^^*  in  our  opinion,  point  out  with  reasonable  certainly  the  er- 
Shsrxan  ror  complained  of,  so  that  the  mind  of  the  Court  may  be 
Cambbon.  directed  to  it,  and  not  left  to  grope  in  uncertainty  through 
the  entire  charges  given,  in  search  of  some  supposed  error 
that  may  be  lurking  amongst  them.  How  can  the  Court 
below  be  expected  to  review  its  rulings,  unless  attention  is 
called  to  such  as  are  supposed  to  be  wrong?  If  the  rea- 
son filed  in  this  case  be  suiSScient,  one  point  in  the  rulings 
might  be  argued  by  counsel  below,  on  the  motion,  while 
another  and  an  entirely  different  one  might  be  urged  here 
—one  that  was  not  in  any  manner  reviewed  by  the  Court 
below. 

The  case  stands  as  if  no  motion  had  been  made  for  a 
new  trial  on  the  ground  of  erroneous  charges,  and  there- 
fore the  first  error  assigned  raises  no  question  for  our  deci- 
sion. Kent  V.  Lawsofij  12  Ind.  R.  675.  The  same  is  true 
of  the  second  error.  The  motion  for  a  new  trial  was  not 
predicated  upon  the  refusal  of  the  Court  to  give  instruc- 
tions asked. 

The  last  error  raises  the  question  whether  the  verdict  is 
sustained  by  the  evidence*  Having  looked  through  the 
evidence  carefully,  we  find  no  cause  to  disturb  the  verdict 
and  judgment. 

Per  Curiam^ — The  judgment  is  affirmed  with  costs. 

X  Perry,  H.  C,  Newcojnb,  J,  &  Harvey,  and  J.  S.  Tark- 
ington,  for  the  appellant. 

D.  W Donald  and  A.  G.  Porter,  for  the  appellee. 


^'^♦■»  * 


Sherman  and  Another  v.  Cameron  and  Another. 

Frulatf,  APPEAL  from  the  Marion  Court  of  Common  Pleas. 

Per  Curiam. — The  appellant,  Sherman,  was  the  lessor, 
and  the  appellees  the  lessees,  of  certain  premises.  During 
the  time  the  lessees  were  occupying,  under  the  lease,  Sher* 
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man  caused  Helwig^  the  other  appellant,  to  tear  out  a  brick    May  Term, 
wall  of  the  house  so  occupied  by  the  appellees  for  a  book       ^^^' 
and  job  printing  office.  Cliwb 

Damages  were  claimed  for  this  act  by  the  lessees.    Trial      Iklow. 
by  a  jury;  verdict  and  judgment  for  100  dollars. 

The  evidence  tends  to  sustain  the  verdict,  and  whatever 
we  might  decide  upon  that  evidence  if  we  were  sitting  as 
triers,  we  cannot,  under  repeated  decisions  of  this  Court, 
disturb  the  verdict  now. 

The  only  question  made  is  upon  the  sufficiency  of  the 
evidence. 

The  judgment  is  affirmed  with  1  per  cent,  damages  and 
costs. 

r.  C.  Newcomb  and  J.  S.  Tarkington^  for  the  appellants. 


*  m9^  * 


Cline  v.  Inlow. 

APPEAL  from  the  Montgomery  Circuit  Court.  Friday, 

Hanna,  J. — Suit  on  notes  and  to  foreclose  a  mortgage. 

Answer,  that  the  mortgage  had  not  been  recorded  within 
ninety  days,  and  that  afterwards  the  defendant  sold  said 
lands  to  one  Brown  in  good  -faith  and  for  a  valuable  con- 
sideration, who  was  in  possession  and  was  a  necessary 
party,  &c. 

Demurrer  to  the  answer  sustained. 

The  answer  was  not  sufficient.  If  it  had  been  sufficient 
to  prevent  a  foreclosure,  it  was  not  a  valid  defense  against 
a  recovery  of  judgment  on  the  notes,  and  would,  therefore, 
be  bad,  having  been  pleaded  in  answer  to  the  whole  com- 
plaint. But  it  was  not  an  answer  to  the  prayer  for  a  fore- 
closure. If  Brown  had  any  rights,  distinct  from  those  of 
the  defendant,  they  would  not  be  concluded  by  a  proceed- 
ing to  which  he  was  not  a  party.  He  was  not,  therefore, 
a  necessary  party;  whether  a  proper  party  upon  his  own 
application,  we  need  not  decide. 


420  CASES  IN  THE  SUPREME  COURT 

May  Tenn,  Per  Curiam* — The  judgment  is  affirmed  with  6  per  cent. 

^"^^'  damages  and  costs. 

O'Hekrik  &  a  Willson  and  J.  E.  McDonald,  for  the  appellant. 

The  Statb. 


m   m%m  • 


O'Herrin  v.  The  State. 

In  crimes  other  than  certain  grades  of  homicide,  yolnntarj  dmnkenness  is  no 
excQse  for  the  criminal  act  committed  while  the  intoxication  lasts,  and  be- 
ing its  immediate  result,  snch  dmnkenness  heing  in  itself  a  wrongful  act. . 

Though  there  be  no  actual  criminal  intent,  in  such  case,  the  law  may  hold  Uic 
party,  hy  construction,  guilty  of  such  intent. 

This  Court  will  not  reyerse  the  ruling  of  the  Court  below,  refusing  to  grant  a 
new  trial  moved  for  on  the  ground  that  the  yerdict  is  not  sustained  by  tlie 
eyidence,  unless  the  yerdict  appears  most  clearly  erroneous. 

Verdict  as  follows:  "We,  the  jury,  find  the  defendant  guilty  as  charged  in 
the  indictment,  and  that  he  be  tenUnoed  to  the  slate  prison  for  a  term  of  two 
years.    Hdd,  substantially  good. 

Friday,  APPEAL  from  the  Wabash  Circuit  Court. 

Perkins,  J. — Indictment  for  larceny.  Conviction,  and 
sentence  to  the  state  prison. 

Evidence  was  given  upon  the  trial,  tending  to  show 
that  the  appellant  was  intoxicated  when  he  committed 
the  alleged  larceny.  His  counsel  contend  that  intoxica- 
tion would,  in  all  otherwise  criminal  acts,  rebut  the  pre- 
sumption of  criminal  intent,  and  should  work  the  acquit- 
tal of  the  defendant. 

But  in  crimes,  other  than  certain  grades  of  homicide, 
'4t  is  a  settled  principle  that  [voluntary]  drunkenness  is 
not  an  excuse  for  a  criminal  act  committed  while  the  in- 
toxication lasts,  and  being  its  immediate  result*  3  Greenl. 
Ev.,  §  148.  But  see  3  Shars.  Blacks.,  p.  26,  note.  Such 
drunkenness  is,  in  itself,  a  wrongful  act,  for  the  immediate 
consequences  of  which  the  law  will  hold  the  party  liable. 
And  although  there  may  be  no  actual  criminal  intent,  the 
^  law  may  hold  the  party,  by  construction,  guilty  of  such 
intent  (1).     Lew.  U.  S.  Crim.  Law,  405. 
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The  Court  below  instructed  the  jury  correctly  on  this    May  Term, 
branch  of  the  case.  ^^^' 

It  is  proper  to  notice  here  a  distinction  on  this  subject,    O'Ebrrin 
though  it  is  not  involved  in  the  case  at  bar.  Thb  State. 

Where  an  act  is  performed  by  an  insane,  but  not,  at  the 
time,  an  intoxicated,  person,  which,  if  committed  by  a 
sane  person,  would  be  a  crime,  such  act  of  the  insane  per- 
son is  not  held  to  be  a  crime,  though  the  insanity  was  re- 
motely produced  by  previous  habits  of  gross  intemperance. 
3  Greenl.  Ev.,  §  6. 

Again,  it  is  urged  that  the  evidence  does  not  'clearly 
sustain  the  verdict  of  guilty  returned  by  the  jury;  and 
that  the  Supreme  Ck)urt,  this  being  a  criminal  case,  should 
set  the  verdict  aside  for  that  reason.  But,  under  the  code, 
the  rule  of  practice  upon  this  point,  as,  indeed,  upon  most 
others,  if  not  all,  is  the  same  in  civil  and  criminal  cases. 
Nutter  V.  The  State^  9  Ind.  R.  178.—  Qibson  v.  The  State^ 
id.  264,  on  p.  267.  See  Mullinix  v.  T%e  State,  10  id.  6. 
And  that  rule  is  the  opposite  of  the  one  laid  down  by 
counsel.  This  Court  will  not  reverse  the  ruling  of  the 
Court  below,  refusing  to  grant  a  new  trial  moved  for  on 
the  ground  that  the  verdict  was  unsustained  by  the  evi- 
dence, unless  the  verdict  appears  most  clearly  erroneous. 
Ind.  Dig.,  tit.  New  Trial. — Roberts  v.  Nodwifty  8  Ind.  R. 
339. 

The  verdict  of  the  jury  was  in  this  form: 

"  We,  the  jury,  find  the  defendant  guilty  as  charged  in 
the  indictment,  and  that  he  be  sentenced  to  the  state  pri- 
son for  a  term  of  two  years;  and  that  he  be  fined  one  dol- 
lar; and  that  he  be  disfranchised  and  rendered  incapable 
of  holding  any  office  of  trust  or  profit,  for  a  term  of  two 
years." 

It  is  contended  that  that  part  of  the  verdict  which  di- 
rects that  the  defendant  be  sentenced  to  the  state  prison 
for  a  term  of  two  years,  does  not,  with  sufficient  certainty, 
fix  his  punishment.  That  the  language  should  have  been 
that  the  defendant  be  imprisoned  at  hard  labor  in  the  state 
prison,  &c.  But  the  defendant  was  sentenced  to  the  state 
prison    pursuant  to  the  verdict,  in  the  usual  and  legal 
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Msy  Tteim,    form,  and  the  law  determined  how  he  was  to  be  disposed 
^^^^'      of,  on  his  arrival  at  the  prison.     We  think  the  verdict  was 
Th»  Ihbiah-  substantially  good. 
Railbo'oCo.      We  see  no  error  in  the  case,  and  the  judgment  in  it 

Mc^Uhait.    ^^^^  ^^  affirmed  with  costs. 

*  Per  Ouriam. — The  judgment  is  affirmed  with  costs. 
J.  IL  Petiit  and  C  CowgiUj  for  the  appellant. 
J,  E.  McDonald^  Attorney  General,  and  A,  L.  Roaches 
for  the  state. 

(I)  See  The  Umitd  State$  y.  Drew,  5  Mason,  SB;  Conwdl  y.  The  State,  td. 
147;  The  State  y.  BuUock,  5  Ala.  B.  413;  The  United  States  y.  McGhee,  1 
CurtiB  C.  C.  1 ;  Burnett  y.  The  State,  Kar.  &  Tei^.  133;  The  State  y.  John,  8 
Ired.  340;  SchaUer  y.  The  State,  14  Mo.  R.  502;  Rex  y.  Oarroa,  7  C.  and  P. 
145.  Qmtra,  Petm  y.  McFall,  Add.  R.  247 ;  2Zto  y.  l^omag,  7  C.  and  P.  817 ; 
Kuay  y.  The  State,  14  Sm.  and  Marsh.  518;  Rex  y.  Menhn,  7  C.  and  P.  297; 
14  Ohio  R.  555. 


The  Indianapolis  and  Cincinnati  Railroad  Company 

V.  McMahan. 

Fnrfay,  APPEAL  from  the  Shelby  Court  of  Common  Pleas. 

Tun0  ft 

Perkins,  J. — Snit,  commenced  before  a  justice  of  the 
peace,  by  McMahan  against  the  Indianapolis  and  Cincin- 
nati  Railroad  Company^  to  recover  the  value  of  an  animal 
killed  upon  the  track  of  the  road  by  a  locomotive* 

There  was  a  demurrer  to  the  complaint  before  the  jus- 
tice, which  was  correctly  overruled;  as  the  complaint, 
though  defective,  perhaps,  if  tested  by  the  rules  of  plead- 
ing in  the  higher  Courts,  was  sufficient  in  a  justice's 
Court. 

The  plaintiff  recovered,  and  the  company  appealed  to 
the  Common  Pleas.  In  that  Court,  the  entry  of  record  is, 
"  Now  come  the  parties  by  their  attorneys,  and  by  agree- 
ment a  jury  is  waived,  and  this  cause  being  submitted 
to  the  summary  decision  of  the  Court,"  &c.     The  Court 
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found  for  the  plaintiff.     It  is  now  uri^ed  that  it  was  error   May  Term, 
to  try  the  issue  of  fact  till  the  issue  of  law,  raised  by  the       ^^^^' 
demurrer,  had  been  disposed  of.  Johhsoh 

It  may  be  doubted  whether,  the  parties  did  not  waive  Atwood. 
that  issue,  and  treat  it  as  out  of  the  case,  by  the  decision 
of  the  justice;  but  if  they  did  not,  it  has  been  often  de- 
cided that  a  submission  of  a  cause  to  the  decision  of  the 
Court,  in  the  form  in  which  it  was  made  in  this  case,  era- 
braced  a  reference  of  both  the  issues  of  law  and  fact,  and 
that  the  finding  of  the  Court  involved  a  decision  of  both. 

And  in  this  case,  as  we  have  seen,  the  issue  of  law  was 
rightly  found. 

As  to  the  issue  of  fact,  it  was  proved  that  the  animal 
was  killed  by  a  locomotive,  on  the  road  between  London 
and  Slielbyville^  at  a  point  where  the  road  was  not  fenced, 
and  the  value  of  the  animal  was  shown. 

Per  Ouriam, — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

J.  S,  Scobey,  for  the  appellants. 

L.  Barbour^  X  D.  Howlandj  E.  EL  Davis^  <7.  Wright^  and 
!•  (7.  Gteen^  for  the  appellee. 


Johnson  and  Another  v.  Atwood  and  Others. 

APPEAL  from  the  Benton  Court  of  Common  Pleas.      ^Hcfay, 
Per  Curiam. — A  bill  of  exceptions  in  this  case  states 
that  the  defendants  moved  the  Court  to  dismiss  the  cause 
for  want  of  a  sufficient  bond  for  costs,  and  that  the  Court 
overruled  the  motion. 

We  suppose  it  was  all  right,  as  neither  the  bond,  nor 
the  defect  in  it,  if  it  had  any,  is  set  out  in  the  bill.  The 
dispute  between  the  Court  and  counsel  seems  to  have 
been  about  a  matter  of  fact,  and  as  we  have  not  been  fur- 
nished with  the  evidence,  we  are  unable  to  deny  the  cor- 
rectness of  the  decision,  and,  of  course,  it  must  stand. 
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May  Term,        The  judgment  is  affirmed  with  6  per  cent,  damages  and 
J^86a_  costs. 

Bowman         JT  p.  Parker^  for  the  appellants. 
Mallort.        J»  Benedict^  for  the  appellees. 


••^* 


Davis  and  Others  v*  Rogers. 

Friday,  APPEAL  from  the  Warren  Circuit  Court  I 

•^""  '•  Per  Curiam.-%mi  on  notes  drawing  3  per  cent,  per  | 

month  interest  Averment  that  the  notes  were  made  in 
California^  and  that  by  the  law  of  that  state,  the  rate  of 
interest  named  was  legal.  Answer  in  denial,  and  as  to 
the  interest  that  it  was  usurious.  Trial  by  the  Court; 
finding  for  the  amount  of  the  note,  and  interest  at  the 
rate  expressed. 

It  does  not  appear  that  any  statute  of  California^  upon 
the  subject  of  the  rate  of  interest,  was  either  set  out  in 
the  pleadings  or  proved  on  the  triaL  Wilson  v.  Clark^  11 
Ind.  R.  386. 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, &c. 

B.  F.  Gregory  and  J.  Harper^  for  the  appellants. 
*    X  N.  Brown  and  X  Park^  for  the  appellee. 


.  ^1 


Bowman  v.  Mallort. 

Fridatf,  APPEAL  from  the  Union  Court  of  Common  Pleas. 

Perkins,  J. — Suit  upon  a  recognizance  of  replevin  bail. 
A  transcript  of  the  judgment  of  the  justice,  which  had 
been  replevied,  together  with  the  proceedings  prior  to,  and 
after  the  judgment,  was  filed  with  the  complaint 
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It  appears  that  the  bail  was  entered  November  9, 1838.    May  Term, 
Subsequent  to  the  entry  of  bail  appear  upon  the  transcript       ^^^^' 
these  entries:  Block 

"  Execution,  the  30th  of  Aprils  1839. — /.  Yoimt^  J.  P.  Thb  State. 

^^May  the  20th.  Execution  returned  not  satisfied  for 
want  of  buyers. — John  Mc  Williams^  constable." 

A  demurrer  was  sustained  to  the  complaint,  and  final 
judgment  rendered  for  the  defendant,  because— 

1.  The  suit  should  have  been  by  scire  facias. 

The  remedy  by  complaint  is  substituted  by  the  code; 
and,  as  it  relates  to  the  remedy  alone,  it  may  be  pursued. 
Wihon,  V.  Clark,  11  Ind.  R.  385. 

2.  The  entries  above  copied  from  the  transcript  show, 
prima  facie,  a  satisfaction  of  the  judgment,  by  levy,  &c. 

We  think  not.  They  are  no  evidence  of  the  character 
of  the  execution  issued;  Stinson  v.  The  State,  2  Ind.  R. 
434;  and  they  do  not  purport  that  a  levy  had  been  made 
upon  property. 

3.  The  statutes  of  limitations  bar. 

Were  this  true,  the  statutes  should  have  been  pleaded. 
Perk.  Pr.  226.  In  a  suit  against  replevin  bail,  it  may  be 
remarked,  it  was  held,  under  the  old  practice,  not  necessary 
to  show  that  execution  had  issued  against  the  principal; 
nor  that  judgment  against  him  or  his  administrator  had 
been  revived.  Smith  v.  Smith,  8  Blackf.  59.  See  Stack- 
well  V.  Walker,  3  Ind.  R.  215. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

/.  F.  Gardner,  for  the  appellant. 


m   . 


Block  v.  The  State. 


APPEAL  from  the  Allen  Court  of  Common  Pleas.        Saturday, 
Hanna,  J. — This  was  a  prosecution  for  receiving  usuri- 


ous interest  upon  a  loan  of  money. 
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May  Term,        The  affidavit  states  that  the  defendant  "corruptly  con- 
_1__1_  tracted  for  and  received,"  &c.     The  information  does  not 


Th»  State  contain  an  averment  to  that  effect.  A  motion  to  quash 
Pbarcb.     was  overruled.     Trial  and  conviction. 

The  motion  to  quash  should  have  been  sustained.  To 
constitute  the  offense  of  usury,  a  corrupt  or  usurious  in- 
tention is  requisite.  Sutton  v.  Fletcher,  6  Blackf.  362.  Of 
course  the  corrupt  or  usurious  intent  should  be  charged 
in  the  information,  which  should  be  as  certain  as  an  in- 
dictment. Mount  v.  T^e  State,  7  Ind.  R.  654.— 2%^  State 
V.  Miles,  4  id.  577. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, &c. 

L.  C.  Jacoby,  for  the  appellant. 

J.  E.  McDonald,  Attorney  General,  and  A.  L,  Roache,  for 
the  state. 


•  m 


The  State  v.  Pearce. 


Saturdayy 
June  9. 


APPEAL  from  the  Tipton  Circuit  Court. 

Perkins,  J. — This  is  an  appeal  upon  a  point  reserved  by 
the  state. 

The  defendant  was  tried  upon  an  indictment  for  lar- 
ceny. On  the  return  of  the  verdict  against  the  defendant, 
it  was  discovered  that  the  entry  of  the  return  of  the  in- 
dictment by  the  grand  jury,  at  a  previous  term  of  the 
Court,  had  been  omitted;  and  thereupon  the  prosecuting 
attorney  moved  that  the  entry  be  then  made  nunc  pro  tunc. 
The  defendant  admitted  the  fact  that 'the  indictment  had 
been  thus  regularly  returned,  but  objected  to  the  nunc  pro 
tunc  entry,  and  moved  on  his  part  for  a  new  trial,  on  ac- 
count of  the  alleged  defect  in  the  record. 

The  Court  s,hould  have  sustained  the  motion  for  the 
nunc  pro  tunc  entry.  Of  its  own  motion,  it  should  have 
ordered  it  on  the  facts.     This  Court,  of  its  own  motion. 
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would  order  a  certiorari  to  bring  up  such  an  entry  to  affirm  May  Term, 
a  judgment.    But  there  was  no  final  judgment  in  the  case  __z____ 

when  the  appeal  was  taken,  and  it  must  be  dismissed.  Maykabd 

The  appeal  is  dismissed.  The  State. 

D.  NcUianj  J*  E.  McDonald^  and  A.  L,  Roache^  for  the 
state. 


.  m' 


Maynard  v.  The  State. 

APPEAL  from  the  Ripley  Circuit  Court.  &aurday, 

Perkins,  J.-Indictment,  containing  ten  counts,  charg-  "^"^  '' 
ing  the  defendant  with  stealing  and  receiving  stolen  goods. 
Time,  place,  value,  &c.,  are  stated  in  the  second  count,  by 
way  of  reference  to  the  first,  in  which  they  are  definitely 
given. 

The  defendant  was  convicted  on  the  second,  and  acquit- 
ted on  the  first  count  of  the  indictment. 

It  is  contended  there  was  a  misjoinder  of  counts.  This 
is  not  so.  A  person  has  had  goods  taken,  stolen  from  him. 
He  finds  them  in  the  possession  of  another  person.  That 
person  may  have  stolen  them,  or  knowingly  received  them 
from  another  person  who  did  steal  them.  Before  prosecu- 
tion, it  may  be  uncertain  which.  The  state,  to  meet  the 
contingency,  charges  him,  in  one  paragraph  with  stealing, 
in  another  with  receiving  the  stolen  gcfods.  On  the  trial, 
the  evidence  determines  the  contingency,  and  the  convic- 
tion announces  the  determination.  See  Redmtm  v.  The 
Siatej  1  Blackf.  A29.—Keefer  v.  The  StatCj  4  Ind.  R.  246. 

It  is  contended  that  the  statute  does  not  fix  a  punish- 
ment for  the  oflfense  of  receiving  stolen  goods.  It  does. 
It  prescribes  the  same  punishment  as  for  the  larceny  of 
the  goods — ^that  is,  if  over  the  value  of  five  dollars'  worth 
is  received,  the  punishment  is  the  same  as  for  grand  lar- 
ceny; if  goods  of  less  than  that  value  are  received,  the 
punishment  is  that  of  petit  larceny.    2  B.  S.  p.  409,  §  22. 
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Ma-y  Tenn,  Per  CufianL — The  judgment  is  affirmed  with  costs. 

^^Q'  X  W.  Gordon  and  J.  A.  Bealj  for  the  appellant 

Williams  X  E.  McDonald^  Attorney  General,  and  A.  L.  Roache^ 
Th«  Eyajts-  for  the  state. 

yiLuCi  &cf., 
Railro'd  Co. 


Williams  r.  The  Evansville,  Indianapolis,  and  Cleve- 
land Straight  Line  Railroad  Company. 

Crossland  v.  The  Same. 

Slinkard  v.  The  Same. 

Blackmore  v.  The  Same. 

Lander  v.  The  Same. 

Kino  v.  The  Same. 

Ereleigh  v.  The  Same. 

BoGARD  V.  The  Same. 

Smith  v.  The  Same. 

Saturday,  APPEALS  ffom  the  Greene  Circuit  Court. 

Per  Curiam, — These  cases  are  similar  to  the  case  of 
O^Donald  against  the  same  appellees  (1). 

The  judgments  are  affirmed  with  3  per  cent,  damages 
and  costs. 
J.  N.  Evans,  for  the  appellants. 

(I)  AntCy  259. 
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May  Term, 

The  State  v.  Snyder.  }?^_ 

Thb  8tatb 

V. 

In  a  prosecntion  for  disturbing  a  religions  meeting,  the  question  whether  the      Sntdeb. 
society  ia  "met  together"  or  dispersed,  after  the  benediction,  shall  go  to  the 
jury,  upon  proper  instmctions  as  to  the  protection  afforded  by  the  statute. 


APPEAL  from  the  Cass  Court  of  Common  Pleas.  Saturday, 

WoRDEN,  J. — Information  against  the  appellee  for  dis- ' 
turbing  a  religions  society  and  its  members,  when  met  to- 
gether for  public  worship.     Trial;  verdict  and  judgment 
for  the  defendant- 

The  information  is  founded  on  §  37  of  the  act  defining 
misdemeanors  (2  R.  S.  p.  437),  which  provides  that  "if 
any  person  shall  disturb  any  religious  society,  or  any  mem- 
ber thereof,  when  met  or  meeting  together  for  public  wor- 
ship,    •    •    •    such  person  shall  be  fined,"  &c. 

On  the  trial,  the  state  proved  that  there  was  a  religious 
society  convened  at  a  schoolhouse,  for  the  purpose  of  re- 
ligious worship,  at  which  the  defendant  was  present;  that 
religious  services  were  performed.  The  state  then  offered 
to  prove  that  after  the  benediction  had  been  pronounced, 
and  while  the  members  of  the  society,  or  the  greater  part 
of  them,  remained  at  the  door  of  the  house,  the  defendant 
disturbed  the  society  and  its  members  by  striking  one 
Abram  Zerfis,  the  preacher  of  the  society,  and  talking  to 
him  in  a  rude,  boisterous,  and  insulting  manner;  but  the 
Court  refused  to  permit  the  evidence  to  be  given,  and  de- 
cided that  no  evidence  should  be  given  of  any  of  the  acts 
of  the  defendant  after  the  benediction  in  the  religious  ser- 
vices had  been  pronounced,  and  the  congregation  had 
passed  out  of  the  house  where  the  services  were  had.    ' 

To  this  ruling  the  state  excepted. 

We  a^e  of  opinion  that  the  Court  erred  in  excluding 
the  evidence  offered.  The  statute  furnishes  its  protection 
to  the  society  and  its  members,  as  long  as  they  are  "met 
together,"  for  the  purpose  indicated.  The  point  of  time 
when  they  should  be  considered  as  being  met  together,  or 
when  they  should  be  considered  as  having  dispersed,  we 
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• 

May  Tcntt,    regard  as  a  question  of  fact,  or,  perhaps,  a  mixed  question 

^^^'      of  law  and  fact,  rather  than  a  pure  question  of  law;  and 

The  State  we  are  not  prepared  to  say,  as  a  matter  of  law,  that  the 
Ln«DLBT.  society  should  not  be  considered  as  having  been  still 
"met"  when  the  acts  alleged  were  committed.  We  think 
the  evidence  should  have  gone  to  the  jury,  who,  under  a 
proper  instruction  of  the  Court  as  to  the  extent  of  the 
protection  afforded  by  the  statute,  should  have  determined, 
as  a  question  of  fact,  whether  the  society  were  still  met,  or 
whether  they  should  be  considered  as  having  dispersed. 

Per  Curiam. — The  appeal  is  sustained  at  the  costs  of 
the  appellee. 

J,  CrtUhrie^  for  the  state. 

J.  R,  Flpnn,  for  the  appellee. 


14    490 
147    638 


The  State  v.  Lindley. 

Keeping  a  gaming  house  may  be  a  continiioas  act;  and  all  the  time  which  a 
house  is  tlius  kept  prior  to  the  prosecution,  constitutes  but  one  indivisible 
offense,  punishable  hy  a  single  prosecution. 

But  an  information  will  not  be  quashed  for  the  reason  that  the  defendant  had 
been  preyionsly  tried  upon  an  information  charging  the  keeping  of  the  same 
house  for  the  same  period  of  time. 

The  Court,  in  such  case,  should  proceed  with  the  trial,  until  the  evidence  de- 
termines whether  there  was  but  one  offense  or  two. 

Saturday,  APPEAL  from  the  Martin  Court  of  Common  Pleas. 

Perkins,  J. — Prosecution  for  keeping  a  gaming  house. 
The  charge  in  the  affidavit  and  information  was  that  ^<on 
the  27th  of  Jw/y,  1848,  and  on  divers  other  days  and  times 
before  said  day,  Jacob  B.  Lindley  did  unlawfully  erect,  con- 
tinue, and  maintain  a  common  gaming  house,  at,"  &c. 

The  defendant  was  arraigned,  pleaded  not  guilty,  and  a 
jury  was  impanneled  to  try  the  issue. 

At  this  point,  the  defendant  moved  to  quash  the  infor- 
mation, and  alleged  the  following  facts,  as  the  ground  of 
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his  motion,  viz,,  that  the  defendant  had  already  been  tried    May  Tenn, 

on  an  information  filed  on  the  same  day  as  that  pending, 

for  keeping  and  maintaining  the  same  house  as  a  gaming  ^**  State 
house,  on  and  from  the  28th  day  of  July^  1858,  to  the  27th     Lihdley. 
day  of  November^  1858,  which  fact  the  district  prosecuting 
attorney  admitted  to  be  true.  • 

The  Court  sustained  the  motion  to  quash. 

Keeping  a  gaming  house  may  be  a  continuous  act,  and 
all  the  time  during  which  a  given  house  is  continuously 
thus  kept  prior  and  up  to  the  prosecution  for  the  keeping, 
constitutes  one  'indivisible  offense,  which  can  be  punished 
but  in  a  single  prosecution.  Like  a  civil  cause  of  action, 
it  cannot  be  split  up  in  the  prosecution  of  it.  But  one 
penalty  can  be  assessed.  See  1  Chit.  Cr.  Law,  218;  and 
.  1  Wat.  Archb.,  pp.  84,  111. 

Were  it  certain,  therefore,  in  this  case,  that  the  keeping 
of  the  gaming  house,  as  charged  in  the  two  informations, 
constituted  but  one  continuous  keeping,  the  first  trial 
would  have  barred  the  second;  and  though  a  motion  to 
quash  would  have  been  an  irregular  mode  of  taking  ad- 
vantage of  the  bar,  as,  properly,  it  should  have  been  given 
in  evidence  on  a  trial;  still,  if  a  correct  result  had  been 
reached,  though  by  an  unprofessional  mode,  the  judgment 
would  not  be  reversed. 

But  is  it  certain  that  the  periods  Covered  by  the  two 
informations  constitute  one  continuous  period?  On  the 
face  of  the  informations,  they  appear  to.  But,  it  must  be 
recollected  that  in  prosecutions  for  criminal  offenses  of 
this  character,  time  laid  in  the  information  is  not  material, 
and  need  not  be  proved  as  laid.  Ind.  Dig.  364. — Chit,  and 
Archb.,  supra. 

Suppose  the  facts  should  turn  out  to  be,  that  the  defend- 
ant  kept  the  house  named  as  a  gaming  house,  during  the 
month  of  Maj/j  1858,  and  then  sold  it,  surrendering  the 
possession  to  the  buyer,  who  did  not  keep  it  for  gaming. 
The  keeping  it  thus,  by  the  defendant^  for  the  month  of 
Mai/^  would  constitute  one  offense. 

Suppose,  again,  that  on  the  27th  of  Juli/  he  purchased 
or  received  back  the  house  from  the  person  to  whom  he 
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May  Tenn,    had  sold  it,  and  recommenced  the  use  of  it  as  a  gaming 
_____  house.     Here  he  would  be  guilty  of  another,  a  separate 
Peassoll    offense,  for  which  another,  a  separate  information  would 
The  State,  lie.     For  aught  that  appears  in  the  record,  such  may  have 
been  the  facts  on  which  the  two  informations  were  based. 
Hence,  the  Court  should  not  have  quashed  the  informa- 
tion, but  proceeded  with  the  trial,  letting  the  evidence  de- 
termine the  question  whether  there  was  but  one,  or  whether 
there  were  two  offenses  to  be  punished. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
•  Cause  remanded,  &c. 

J.  E,  McDonald^  Attorney  Greneral,  and  A.  L.  Roache^ 
for  the  state. 


>»^ » 


Pearsoll  v.  The  State. 
S'lturday,  APPEAL  from  the    Washinsrton   Court  of  Common 

June  9.  __,  ° 

Fleas. 

Hanna,  J. — In  this  case,  the  whole  record  consists  of 
but  a  certified  order  of  the  Common  Pleas  Court  over- 
ruling a  motion  made  by  the  appellant.  That  entry  states 
that  the  defendant  represented  by  her  petition  that  she 
was  indicted  for  grand  larceny  by  the  grand  jury,  and  was 
then  in  jail,  and  that  she  voluntarily,  in  writing,  submitted 
to  the  jurisdiction  of  the  Court,  and  moved  to  be  tried 
upon  said  charge,  which  motion  was  overruled,  and  de- 
fendant excepted. 

Neither  the  indictment  nor  the  written  offer  of  submis- 
sion are  in  the  record. 

There  was  nothing,  so  far  as  this  record  shows,  before 
the  Court  to  enable  it  to  act  understandingly  in  granting 
such  motion;  and,  therefore,  the  ruling  was  correct. 

Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

C.  L,  Dunfiam  and  H.  HeffreUj  iot  the  appellant. 

J.  E.  McDonald^  Attorney  General,  for  the  state. 
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May  Term, 

DoDD,  Auditor  of  State,  v.  Miller.  ■'^^^' 

BODD 

The  Same  v.  Raffert.  Milleb. 


The  Same  v.  Kielman. — Three  Cases. 
The  Same  v.  Maguire. 
The  Same  v,  Rosenberg. 
.       The  Same  v.  Sberer. 

Claims  for  work  done  on  contracts  for  draining  swamp  lands,  are  payable  out 
of  the  swamp  land  fnnd  alone. 

If  there  is  no  money  in  the  treasury  belonging  to  that  fnnd,  the  auditor  of 
state  cannot  issue  his  warrant  for  such  a  claim. 

No  money  in  the  fund,  is  a  good  answer  to  an  altematire  writ  of  mandate  to 
compel  the  auditor  to  issue  a  warrant  for  the  payment  of  a  claim. 

The  act  of  1859,  providing  that  the  auditor  shall  not  draw  a  warrant  upon  the 
treasurer  unless  there  be  money  in  the  treasury  belonging  to  the  fund  upon 
which  the  same  is  drawn,  &c.,  does  not  take  away  any  vested  right  of  claim- 
ants for  work  done  under  the  swamp  land  act. 

THE  judgments  in  all  these  cases  were  reversed  for  the  Saturdoy, 
reasons  given  in  Dodd  v.  Miller j  in  the  following  opinion : 

Appeal  from  the  Marion  Court  of  Common  Pleas. 

WoRDE^f ,  J, — Miller  J  holding  certain  certificates  for  work 
done  on  contracts  for  draining  swamp  lands,  issued  by  the 
commissioner  of  swamp  lands  of  Lake  county,  applied,  on 
the  ISth  of  Attgnst,  1859,  to  the  auditor  of  state,  at  his 
ofBce,  &c.,  and  requested  him  to  issue  his  warrant  or  order 
on  the  treasurer  of  state  for  the  payment  of  the  amount 
due  upon  the  certificate,  out  of  said  swamp  land  fund. 
The  auditor  refused  to  draw  his  warrants  upon  the  treas- 
urer for  the  amount,  and  Miller  instituted  proceedings,  by 
way  of  writ  of  mandate,  to  compel  the  issuing  of  such 
warrants. 

The  defendant  answered  as  follows: 

^^  That  at  the  time  the  said  account  was  so  presented  to 
him  as  auditor  of  said  state  of  Indiana^  and  from  thence, 
Vol.  XIV.— 28 
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May  Tcnn,    there  was,  and  still  is,  no  money  in  the  treasury  of  the 
_._  state  of  Indiana^  belonging  to  the  fund  upon  which  the 
DoDp       warrant  for  said  account  is  to  be  drawn,  to  pay  said  ac- 
MiixGK.     count,  or  any  part  thereof;  nor  is  there  any  appropriation 
made  by  law,  upon  money  actually  in  the  treasury  of  said 
state,  subject  to  the  payment  of  said  claim,  for  the  pay- 
ment thereof;  wherefore,"  &c. 

To  this  answer  a  demurrer  was  sustained,  and  the  de- 
fendant excepted. 

There  was  final  judgment  for  the  plaintiff,  and  the  de- 
fendant appeals. 

The  only  question  presented  is,  as  to  the  correctness  of 
the  ruling  below  on  the  demurrer  to  the  answer. 

Two  positions  seem  to  be  maintcuned  by  counsel  for  the 
appellee,  in  support  of  the  ruling  below:  First,  that  the 
answer  is  defective  in  not  showing  affirmatively  how  the 
fund  applicable  to  the  payment  of  the  claim  has  been  ex- 
hausted, or  the  reason  why  it  is  not  in  the  treasury;  and, 
second,  that  the  plaintifi*  was  entitled  to  the  warrant,  whe- 
ther the  money  applicable  to  the  payment  thereof  was  in 
the  treasury  or  not. 

Moneys  arising  from  the  sale  of  swamp  lands,  are  to  hv 
deposited  by  the  county  treasurers  with  the  treasurer  of 
state,  as  often  as  once  in  every  ninety  days,  or  oftener  if 
the  auditor  deems  the  interest  of  the  state  requires  it. 
1  R.  S.  p.  473,  §  16.  No  work  shall  be  let,  or  advertised 
to  be  let,  unless  there  shall  have  been  swamp  lands  sold 
previously  thereto,  within  the  county,  of  suflScient  amount 
to  pay  the  cost  of  the  work  advertised  to  be  let  LLj  §  25. 
Perhaps,  under  these  provisions,  the  presumption  wonld 
be  that  sufficient  money  was  in  the  state  treasury  to  pay 
for  any  work  in  ditching  the  lands,  that  might  be  done: 
but  still  this  would  only  be  a  presumption  based  apon  the 
supposition  that  the  law  had  been  complied  vdth,  in  not 
letting  work  until  sufficient  lands  had  been  sold  to  pay  for 
it,  and  in  the  payment  of  the  money  arising  from  the  saless 
by  the  county  treasurers  into  the  state  treasury.  This  pre- 
sumption might  not  be  true  in  point  of  fact.  Such  claims 
are  only  payable  out  of  the  swamp  land  fond;  and  the 
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auditor  alleges  that  there  was  no  money  in  the  treasury    May  Term, 
applicable  to  the  payment  of  the  clkim.     This  fact  was       ^""^' 
admitted  by  demurrer,  the  answer,  as  we  think,  being  well       l>o»» 
pleaded.     If  the  presumption  above  noticed  would  arise,     Millsr. 
it  would  be  available  as  a  matter  of  evidence  on  an  issue 
of  fact  as  to  whether  there  were  funds  in  the  treasury  ap- 
plicable to  the  payment  of  the  claim.     But  the  presump- 
tion is  not  conclusive,  nor  such  an  one  as  will  not  admit 
of  averment  to  the  contrary.     If  there  was  no  money  in 
the  treasury  for  the  payment  of  the  claim,  we  do  not  think 
the  auditor  was  required,  by  any  rule  of  pleading,  to  go 
farther  in  his  answer,  and  show  why  that  state  of  things 
existed. 

We  have  no  difficulty  upon  the  other  branch  of  the 
case,  being  satisfied  that  if  there  were  no  moneys  in  the 
treasury  belonging  to  the  fund  upon  which  the  warrant, 
if  issued,  was  to  be  drawn,  the  auditor  was  not  required 
nor  authorized  to  draw  the  warrant  demanded.  It  is  ex- 
pressly enacted  that  ^Hhe  auditor  of  state  shall  at  no  time 
draw  a  warrant  upon  the  treasurer  of  state,  unless  there  be 
money  in  the  treasury,  belonging  to  the  fund  upon  which 
the  same  is  drawn,  to  pay  the  same,  and  in  conformity  to 
appropriations  made  by  law,  and  on  money  actually  in  the 
treasury  subject  to  the  payment  of  the  same,"  &c.  Acts 
of  1859,  p.  230,  §  8. 

It  is  claimed  that  this  enactment  is  inoperative  and  void, 
so  far  as  it  affects  the  certificates  in  question,  they  having 
been  issued  before  the  passage  of  the  statute.  This  stat- 
ute does  not,  as  we  think,  take  away  any  vested  right 
which  the  appellee  had  before  its  passage.  He  had  a  right 
to  receive  his  money  out  of  the  appropriate  fund  when- 
ever it  should  be  in  the  treasury,  and  this  right  is  not  in 
any  manner  impaired  by  the  act  in  question.  Admitting 
that  under  §  35  of  the  swamp  land  act,  the  auditor  might 
have  been  required  to  issue  the  wavrant,  although  there 
was  no  money  in  the  treasury  belonging  to  the  appropriate 
fund  to  redeem  it,  still  the  holder  of  the  warrant  could  ob* 
tain  his  money  no  sooner  than  it  came  into  the  treasury. 
The  right  to  the  money  is  unimpaired,  and  no  delay  iu  the 
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JOKBS 

Mills. 


May  Teim,  payment  is  created.  The  case  is  analogous  to  those  where 
^"^^*  statutes  affecting  the  remedy,  but  not  impairing  the  right, 
have  been  upheld.  Ind.  Dig.,  p.  270,  §  50. — Hancock  v. 
Ritchie,  11  Ind.  R.  48. 

We  think  the  answer  in  question  was  good,  and  the  de- 
murrer incorrectly  sustained. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  E.  McDonald^  Attorney  Greneral,  for  the  appellant 

S.  Major^  for  the  appellees. 


Jones  v.  Mills. 


Monday, 
June  11. 


APPEAL  from  the  Warren  Circuit  Court. 

Hanna,  J. — Mills  applied  for  a  mandate  against  Jones^^ 
auditor  of  Warren  county,  to  compel  him  to  audit  his  ac- 
count, and  issue  a  warrant  on  the  treasurer  for  an  amount 
claimed  by  him  to  be  due  from  the  county  of  Warren^  for 
a  balance  on  his  salary  as  judge  of  the  Court  of  Common 
Pleas.  He  had  served  for  four  years,  and  received  500 
dollars  a  year.  He  now  claims  he  was  entitled  to  800  dol- 
lars a  year. 

The  defendant  answered,  first,  in  denial;  second,  admit- 
ting the  service,  &c.,  as  judge,  and  that  the  payment  had 
been  at  the  rate  of  500  dollars  per  annum,^but  averring 
that  the  plaintiff  received  that  sum  believing  it  was  all  he 
was  entitled  to,  and  in  satisfaction  of  his  annual  salary, 

The  plaintiff  replied  in  denial  of  the  second  paragraph* 
Trial  by  the  Court;  judgment  for  the  plaintiff. 
The  appellant  insists  that  the  evidence  does  not  sustain 
the  finding  and  judgment;  and  that  as  but  one  witness 
was  introduced,  there  is  no  conflict  of  testimony  to  recon- 
cile, and  that  we  should,  therefore,  examine  it  and  decide 
without  reference  to  the  finding  of  the  Court  below. 
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The  appellant  was  the  only  witness,  and  from  his  testi-    May  Term, 
mony  it  appears  that  Mills  made  out  his  account  and  drew       •''^^^' 
his  warrants,  upon  the  basis  of  a  salary  of  500  dollars  per     Spicbly 
annum;  and  no  more  was  by  him  demanded  during  his       Tbue. 
term  of  service,  nor  did  the  witness  believe  that  he  thought 
himself  entitled  to  any  greater  sum.     This  falls  far  short 
of  showing  that  the  various  sums  received  were  so  received 
in  full  satisfaction  of  all  demands,  &c.;  and  it  is  not  nec- 
essary, therefore,  for  us  to  determine  whether  we  would 
disturb  the  finding  if  the  evidence  only  tended  to  sustain 
it. 

Per  Ouriam. — The  judgment  is  affirmed  with  3  per  cent 
damages  and  costs. 

J.  H.  Brown  and  J.  Park,  for  the  appellant. 

R,  A.  Chandler,  for  the  appellee. 


<  ■••♦ » 


Spicely  t?.  True. 

APPEAL  from  the  Orarure  Court  of  Common  Pleas.  Monday, 
Per  Curiam. — It  appears  that  True  and  Spicely  were  en- 
gaged together  in  buying  and  shipping  wheat  for  others. 
True  settled  with  those  for  whom  the  purchases  were 
made,  and,  for  a  certain  part  of  the  wheat,  was  compelled 
to  deduct  a  specific  sum  per  bushel  from  the  usual  price, 
because  the  same  was  damaged.  True  then  sued  Spicely 
for  money  had  and  received,  money  laid  out  and  expended 
— ^the  principal  items  of  the  claim  being  the  one-half  the 
loss  on  the  damaged  wheat,  and  the  one-half  the  commis- 
sion for  buying,  &c. 

There  was  no  evidence  of  the  amount  paid  for  the  dam- 
aged wheat,  nor  of  the  amount  obtained  therefor.  Nor 
was  there  any  evidence  of  the  state  of  the  account  be- 
tween the  partners,  nor  of  any  demand  for  a  settlement  or 
payment  of  any  balance  claimed  to  be  due,  if  such  de- 
mand was  necessary. 
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May  Tenn,        A  new  trial  should  have  been  Granted. 
_  Ill__      The  judgment  is  reversed  with  costs.    Cause  remanded, 

Stump        &,c. 

Hart.  J.  Boker^  for  the  appellant. 


>  ••• 


Stump  v.  Hart  and  Others. 
Stump  v.  Toms  and  Another. 
Mondiiy  APPEAL  from  the  Fountain  Circuit  Court. 

June  11.  -r^         j-^ 

Per  Curiam. — Action  to  recover  possession  of  certain 
real  estate.     Defense  relied  upon,  estoppel. 

The  record  does  not  purport  to  contain  all  the  evidence. 
It  does  not  allege  that  the  evidence  in  the  record  was  all 
the  evidence  given  in  the  cause.  Hence,  instructions  re- 
fused, must  be  presumed  to  have  been  refused  as  imperti- 
nent; and  those  given,  if  right  under  any  state  of  facts 
that  might  have  been  proved,  must  be  presumed  to  have 
been  given  upon  such  a  state  of  facts.  Those  given  in 
this  case  asserted  correct  mles  of  law,  as  applicable  to  a 
possible  state  of  facts.  The  judgment,  therefore,  must  be 
af&rmed  with  costs. 

It  may  be  remarked  that  we  have  looked  into  the  evi- 
dence that  is  incorporated  in  the  transcript,  and  have  no 
doubt  that  if  it  actually  was  all  the  evidence  given,  it 
proves  a  clear  case  of.  estoppel,  within  the  rule  in  the  cases 
cited  in  Ind.  Dig.,  p.  420;  and  Gailing  v.  Rodman^  6  Ind. 

The  judgment  is  affirmed  with  costs. 

J.  R.  iff.  Bryant  and  R.  A*  Chandler^  for  the  appellant. 

M.  M.  Milford,  for  the  appellees. 
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May  Term, 

1860. 


Harris  v.  Harlan.  

Harris 

By  taking  a  mortgage  to  secure  uipaid  purchase-money,  the  rendor  of  real      Harlan. 
estate  waives  the  impUed  equitable  lien  which  he  might  otherwise  hove  had 
for  the  payment  thereof,  and  creates  an  express  lien. 

As  to  the  question  of  priority  between  the  holders  of  notes  for  installments  of 
purchase-money  secured  by  mortgage,  Eougk  t.  OAome,  7  Ihd.  R.  140,  is 
followed. 

The  holder  of  the  Junior  of  two  such  notes  need  not  be  made  a  party  to  an 
action  by  the  holder  of  the  senior  note  to  foreclose,  notwithstanding  the 
statute  requiring  that  all  persons  having  an  interest  in  the  subject  of  the  ac- 
tion shall  be  made  parties. 

APPEAL  from  the  Grcmt  Circuit  Court.  Monday, 

Hanna,  J. — Harris,  as  assignee,  sued  Harlan^  as  assignor, 
of  a  promissory  note,  averring  that  at  the  time  the  note 
became  due,  the  maker  thereof  was  insolvent,  &c. 

Harlan  answered,  first,  in  denial;  second,  that  the  note, 
which  was  for  100  dollars,  was,  together  with  a  mortgage 
to  secure  the  payment  thereof,  given  for  a  part  of  the  pur- 
chase-money of  certain  real  estate;*  that  the  same  was  of 
the  value  of  300  dollars,  and  was  so  mortgaged. 

The  plaintiff  replied,  admitting  that  the  note  and  mort- 
gage were  so  executed,  but  averring  that  there  was  an- 
other note  for  a  part  of  the  purchase-money,  for  126  dol- 
lars, that  was  also  included  in  said  mortgage  security,  and 
that  suit  had  been  brought  upon  said  note  and  to  foreclose 
said  mortgage,  and  that  such  proceedings  were  had  as  re- 
sulted in  a  judgment  for  the  amount  of  that  note  (the 
same  being  due  one  year  before  the  one  now  in  contro- 
versy), and  a  foreclosure  and  sale  of  the  mortgaged  prem- 
ises; and  that,  therefore,  the  security  was  exhausted. 

There  was  a  demurrer  sustained  to  this  reply,  which 
presents  the  principal  question  in  the  case. 

It  is  not  shown  that  the  holder  of  the  note  upon  the  as- 
signment of  which  suit  is  now  brought,  nor  the  defendant 
in  this  case,  had  notice  of  the  proceedings  to  foreclose. 
It  is  insisted  that  they  should  have  been  made  parties  to 
that  suit.  And  it  is  further  suggested  that  as  both  notes 
were  given  for  parts  of  the  purchase-money,  the  fact  that 
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May  Term,    one  was  made  payable  at  an  earlier  day  than  the  other, 
_  did  not  giye  the  holder  of  that  note  a  prior  and  exclusive 

Harris      Hen  as  against  the  holder  of  the  note  for  the  deferred  pay- 
Harlan.     ment. 

By  taking  a  mortgage  to  secure  the  unpaid  purchase- 
money,  the  yendor  waived  the  implied  equitable  lien  which 
he  otherwise  might  have  had  for  the  payment  thereof,  and 
created  an  express  lien.  Although  the  implied  and  ex- 
press liens  are  both  intended  to  elfTect  the  same  purpose, 
and  both  on  the  same  property,  yet  they  are,  in  their  na- 
ture, so  different,  that  they  cannot  both  exist  as  to  the 
same  object,  at  the  same  time,  and  for  the  same  purpose, 
because  they  are  inconsistent.  One  is  a  mere  equity, 
based  upon  the  idea  that  the  vendee  holds  the  legal  estate 
in  trust  for  the  payment  of  the  vendor.  The  other  puts 
the  legal  title  in  the  yendor,  and  makes  him  the  trustee — 
destroys,  or  at  least  merges,  the  implied  lien,  by  creating 
the  express  lien,  and  throwing  the  trust  on  the  vendor,  the 
mortgagee. 

We  suppose,  then,  that  the  mortgage,  so  far  as  any 
question  is  raised  as  to  priority,  in  the  case  at  bar,  would 
be  governed  by  the  roles  applicable  to  ordinary  mortgages 
executed  to  secure  money  payable  by  installments.  That 
question  has  been  settled  by  this  Court.  Hough  v.  O5- 
bome^  7  Ind.  R.  142. 

The  next  question  is,  whether  the  payee  or  holder  of  the 
note  last  due,  was  a  necessary  party  to  the  proceedings  to 
obtain  judgment  upon,  and  foreclose  as  to  the  first  note. 
It  is  laid  down  in  the  case  above  cited,  that  "the  rule  is, 
that  notes  due  at  different  times  are  like  so  many  succes- 
sive mortgages."  If  this  is  so,  we  cannot  perceive  the 
necessity  for  making  the  holder  of  the  later  note — the 
junior  mortgage— a  party  to  the  proceedings  upon  the  one 
that  matured  first,  notwithstanding  the  statute  which  re- 
quires that  all  persons  having  an  interest  in  the  subject  of 
the  action  should  be  made  parties.  The  subject  of  the 
action,  it  is  true,  in  one  sense,  is  the  foreclosure  of  the 
mortgage;  but  it  is  not  the  foreclosure  of  the  whole  mort- 
gage, necessarily,  but,  if  we  may  use  the  expression,  the 
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senior  portion  of  it — that  part  intended  and  operating  as    May  Tenn, 
a  security  for  the  payment  of  the  note  first  maturing.  lobi). 

The  plaintiff's  action  was  founded  upon  the  assignment     Bbasor 
of  the  note,  and  not  upon  the  proceedings  had  to  foreclose      Raney. 
as  to  the  first  note,  and,  therefore,  it  was  not  necessary  to 
file  a  transcript  of  said  proceedings  with  the  reply;  nor  do 
we  decide  whetlier  they  are  conclusive  or  not,  as  proof  of 
the  facts  set  up  in  said  reply. 

The  demurrer  should  have  been  overruled. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

A.  Steele  and  H,  D.  Thompson^  for  the  appellant. 
S,  Kellt/j  for  the  appellee. 


.  ♦»»■  > 


Reasor  and  Another  v.  Raney. 

APPEAL  from  the  Floyd  Circuit  Court.  Mondai,, 

Per  Ouriam* — This  was  a  suit  by  Ranep  upon  a  judg- 
ment by  him  theretofore  recovered  against  Reasor^  in  the 
same  Court. 

A  demurrer  to  the  complaint  was  overruled,  and  upon 
this  ruling  the  only  question  in  the  case  arises. 

The  record  of  the  former  judgment,  which  is  the  founda- 
tion of  the  action,  is  not  made  a  part  of  the  complaint. 

If  the  suit  had  been  upon  the  judgment  of  another 
Court,  without  doubt  a  transcript  of  the  record,  which  was 
the  foundation  of  the  suit,  should  have  been  filed  with  the 
complaint. 

Does  the  fact  that  the  suit  was  upon  a  record  and  judg- 
ment of  the  same  Court,  dispense  with  that  necessity? 

In  the  case  of  Votaw  v.  The  State,  12  Ind.  R.  497,  this 
Court  held  that  a  recognizance  fell  within  the  statutory 
provision  which  requires  that  where  a  written  instrument 
is  the  foundation  of  an  action,  either  the  original  or  a  copy 
thereof  shall  be  filed  with  the  complaint.     We  see  no 


442 


CASES  IN  THE  SUPREME  COURT 


Smith 
▼. 

DOGOETT. 


May  Tcnn,  reason  why  a  record  of  a  judgment  should  not  also  be  in- 
_„___  eluded  within  the  same  rule.  Certainly,  a  Court  ought 
not  to  be  required  to  search  its  records  to  ascertain,  in  the 
first  instance,  whether  such  a  record  exists  in  a  form  that 
would  make  it  the  foundation  of  an  action. 

The  demurrer  should  have  been  sustained. 

The  judgment  is  reversed  with  costs.  Cause' remanded, 
&c. 

T.  L.  Smith  and  M.  C.  Kerr,  for  the  appellants. 

W.  T.  Otto  and  X  &  Davis,  for  the  appellee. 


Smith  and  Others  v.  Doggett  and  Others. — Two  Cat^es. 


Smith  v.  Rowe  and  Others. — Two  Cases. 


Smith  and  Others  v.  Savage  and  Others. 


Smith  t;.  Satterlee  and  Others. 


The  statute  authorizing  the  practice  of  entering  and  enforcing  the  collection 
of  judgments  without  valuation  or  appraisement,  is  not  unconstitutional. 


Monday, 
June  li. 


APPEAL  from  the  Lake  Court  of  Common  Pleas. 

WoRDEN,  J- — Action  by  the  appellees  against  the  appel* 
lant  upon  promissory  notes  waiving  the  benefit  of  valua- 
tion and  appraisement  laws.  Judgment  was  rendered  for 
the  plaintiffs  in  accordance  with  the  terms  of  the  notes, 
and  the  only  question  raised  in  the  case  is  in  reference  to 
the  constitutionality  of  the  statutes  authorizing  the  rendi- 
tion of  judgments  to  be  collected  without  appraisement, 
upon  promissory  notes  waiving  such  appraisement. 

The  Idth  section  of  the  act  concerning  promissory  notes 
and  bills  of  exchange  (1  R.  S.  p.  379),  provides  that  "upon 
any  instrument  of  writing,  made  within  this  state  or  else- 
where, containing  a  promise  to  pay  money  without  relief 
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from  valuation  laws,  judgilient  shall  be  rendered,  and  exe-    May  Term, 
cation  had,  accordingly."    This  section,  so  far  as  at  relates       ^"""' 
to  instruments  other  than  bills  of  exchange  and  promis-       Smith 
sory  notes,  may  be  void,  such  other  instruments  not  being    Doggett. 
embraced  in  the  title  of  the  act.     Mewherter  v.  Price^  11 
Ind.  R.  199.    But  this  objection  does  not  exist  here,  as  the 
suit  was  instituted  upon  promissory  notes.    By  §  381  of 
the  code,  it  is  provided  that  "when  a  judgment  is  to  be 
executed  without  any  relief  from  appraisement  laws,  it 
shall  be  so  ordered  in  the  judgment." 

It  is  submitted  by  counsel  for  the  appellant  that  the  law 
authorizing  the  practice  of  entering  and  enforcing  the  col- 
lection of  judgments  without  valuation  or  appraisement 
laws,  is  unconstitutional  and  void — 

1.  Because  it  is  a  conditional  law,  of  no  force  and  effect 
without  the  consent  of  the  party  affected  thereby. 

2.  Because  it  is  a  special  law  regulating  the  practice  of 
Courts  of  justice  in  particular  cases. 

3.  Because  it  is  a  special  law,  made  in  a  case  where  a 
general  law  of  uniform  operation  throughout  the  state  can 
be  easily  made." 

The  force  of  the  first  objection  thus  made  is  not  per- 
ceived. There  is  no  condition  whatever  attached  to  the 
taking  effect  of  the  law.  The  law  is  in  force  as  to  all  per- 
sons, although  a  particular  individual  may  never  execute  a 
note  waiving  appraisement  laws.  To  be  sure,  if  he  never 
execute  such  a  note,  the  law  can  never  affect  him.  So  if 
he  never  contract  a  debt,  the  laws  for  the  collection  of 
debts  can  never  affect  him.  The  taking  effect  of  the  law 
does  not  depend  upon  the  volition  of  a  party  to  a  note,  in 
any  sense  whatever;  but  whether  he  will  execute  a  note 
within  the  terms  of  the  law,  depends  upon  his  consent. 
If  he  execute  such  note,  the  law,  already  in  force,  operates 
upon  it,  and  requires  judgment  to  be  rendered  in  accord- 
ance with  its  terms. 

The  second  and  third  objections  may  be  considered  to- 
gether. By  the  22d  and  23d  sections  of  art.  4  of  the  con- 
stitution, it  is  provided  that  no  local  or  special  laws  shall 
be  passed  regulating  the  practice  in  Courts  of  justice;  and 
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Veset 

T. 

Reynolds. 


May  Term,  that  where  a  general  law  can  be  made  applicable,  all  laws 
__?___  shall  be  general  and  of  uniform  operation  throughout  the 
state. 

The  laws  in  question  seem  to  be  neither  local  nor  spe- 
cial, but,  on  the  contrary,  they  are  general,  and  of  uniform 
operation.  They  operate  throughout  the  state  upon  the 
class  of  contracts  provided  for.  They  do  not  operate  upon 
all  contracts,  neither  is  it  necessary  that  they  should,  in 
order  to  be  general  and  of  uniform  operation.  As  well 
might  it  be  urged  that  a  law  punishing  felonious  homicide 
by  hanging,  would  be  invalid  because  it  required  a  differ- 
ent judgment  from  that  inflicted  for  other  crimes.  We 
perceive  no  error  in  the  case. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

A.  McDonald^  for  the  appellants. 

/.  Bradley  and  D.  J^  Woodward^  for  the  appellees. 


Vesey  and  Another  v.  Reynolds 


Monday, 
June  11. 


APPEAL  from  the  St.  Joseph  Court  of  Common  Pleas. 

Worden,  J. — This  was  an  action  brought  by  the  appel- 
lee against  the  appellants,  to  recover  the  amount  due  upon 
a  promissory  note  made  by  the  defendants  to  the  plaintiff, 
and  also  the  interest  on  three  other  notes  not  then  due, 
the  interest  on  which  was  payable  annually.  Trial  by  the 
Court;  finding  and  judgment  for  the  plaintiff. 

A  demurrer  was  overruled  to  the  complaint,  and  excep- 
tion taken.  But  no  error,  in  this  respect,  is  pointed  out  in 
the  brief  of  counsel,  and  we  perceive  none. 

It  is  assigned  for  error  that  the  judgment  is  for  28  dol- 
lars, 65  cents,  too  much.  An  excess  in  the  amount  recov- 
ered is  assigned  in  other  forms.  The  computation  made 
by  the  counsel  for  the  appellant  shows  that  the  judgment 
was  for  too  much,  while  that  made  by  counsel  for  the  ap- 
pellee shows  that  it  was  not  enough.     We  have  not  made 
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an  exact  calculation  of  the  amount  that  was  due  upon  the    May  Tei-m, 
several  notes  as  shown  by  the  indorsements  therein,  for  the       ^^^^^ 
reason  that  the  matter  was  not  brought  to  the  attention  of     Foster 
the  Court  below,  on  the  motion  for  a  new  trial.     A  new      Birch. 
trial  was  asked  because  the  evidence  did  not  sustain  the 
finding,  but-not  on  the  ground  that  the  damages  assessed 
were  excessive.    That  this  was  necessary,  is  determined  in 
the  case  of  Spurrier  v.  Briggs^  at  the  present  term. 

The  Court  rendered  judgment  to  be  collected  without  re- 
lief from  valuation  and  appraisement  laws.  It  is  claimed 
that  this  was  enoneous,  because  the  notes  did  not  author- 
ize it,  the  language  therein  being  "waiving  appraisement 
laws"  merely.  This,  we  think,  was  substantially  a  promise 
to  pay  the  money  "without  relief  from  valuation  laws." 

We  find  no  error  in  the  record  sufficient  to  reverse  the 
judgment. 

Per  Curiam, — The  judgment  is  affirmed  with  3  per  cent, 
damages  and  costs. 

J.  A.  Liston  and  R,  L.  Famsworth,  for  the  appellants, 
r.  C.  Newcomb  and  J.  S,  Tarkington^  for  the  appellee. 


Foster  v.  Birch  and  Others. 


14 
184    427 


The  failure  of  an  administrator  to  file  a  second  bond,  npon  obtaining  an  order  14   44o 

147    253 
for  tlie  sale  of  real  estate,  he  and  the  Court  supposing,  though  erroneously, 

that  the  statute  had  been  complied  with,  will  not  render  void  a  sale  regu- 
larly made  and  confirmed,  if  the  money  received  is  faithfully  accounted  for. 

APPEAL  from  the  Howard  Circuit  Court.  Monday, 

Perkins,  J. — Jones  was  the  administrator  upon  the  es-  *"** 
tate  of  Ethan  Birchy  deceased;  and,  to  secure  to  the  heirs 
of  Birch  the  legal  title  to  a  piece  of  land  in  which  Birch 
had  an  equity,  he  borrowed  200  dollars,  paid  the  debt  due 
upon  the  land,  and  had  the  title  conveyed  to  the  heirs. 
No  personal  estate  of  Birch  came  to  the  hands  of  JoneSj 
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May  Term,    hi3  administrator,  by  means  of  which  the  200  dollars  bor- 

^^^^*       rowed  could  be  repaid.     It  became  necessary,  therefore,  to 

Foster      sell  a  part  of  the  real  estate,  the  title  to  which  had  been 

Birch.       procured  by  the  200  dollars  borrowed,  as  Birch  left  no 

other.     But  the  title  to  that  was  in  the  heirs  of  Birchy  and 

they  were  infants.     Jones  was,  upon  these  considerations, 

appointed  guardian  of  the  heirs;  and,  at  the  same  term  of 

the  Court,  obtained  an  order  for  the  sale  of  the  lands 

necessary  to  pay  the  200  dollars. 

The  object  of  his  appointment  was  to  effect  such  sale; 
but  he  j&led  his  only  bond  in  the  penalty  of  1,000  dollars — 
large  enough — on  his  appointment,  no  other  being  filed  on 
the  making  of  the  order  by  the  Court  for  the  sale  of  the 
land. 

The  administrator  and  the  Court  both  regarded  the  bond 
filed,  as  being  filed  to  fulfill  the  requirement  of  the  statute 
relating  to  the  order  of  sale  of  the  land.- 

The  lands  were  appraised,  and  sold  for  a  fair  considera- 
tion, the  sale  confirmed  by  the  Court,  the  purchase-money 
received  by  the  administrator,  and  appropriated  to  the  pay- 
ment of  the  debt,  as  ordered.  All  seems  to  have  been 
done  bona  fide. 

The  heirs  now  sue  to  recover  back  that  land,  without 
first  offering  to  return  the  purchase-money  and  interest, 
now,  by  lapse  of  time,  amounting  to  between  400  and 
600  dollars.  They  recovered  below,  on  the  ground,  plainly* 
as  there  is  no  other  disclosed  justifying  such  recovery,  that 
a  second  bond  was  not  filed  by  the  administrator  upon  the 
order  of  sale.    . 

The  informality  of  the  proceedings  precedent  to  the 
sale,  except  as  to  the  bond,  would  not  vitiate.  Adkins  v. 
Sidenefj  5  Ind.  R.  228. — Ind.  Dig.,  496.  To  have  complied 
with  the  statute,  a  second  bond  should  have  been  filed. 
Warwick  v.  The  State,  5  Ind.  R.  350.— Ind.  Dig.,  496. 

But  the  question  here  is,  will  the  failure  to  file  such 
bond,  where  the  administrator  and  Court  really  supposed, 
though  mistakenly,  that  the  statute  had  been  complied 
with,  and  the  sale  was  regularly  made,  and  afterwards 
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confirmed  by  the  Court,  and  the  money  received  faithfully    ^ay  Term, 
accounted  for,  render  the  sale  void?     And  we  think  not.       ''^"^^' 
Everything  has  been  accomplished  that  a  bond  could  have      Littlb 
accomplished.     The  heirs  have  no  equity.     They  have  re-     Waller. 
ceived  the  ftdl  benefit  of  the  sale.    A  bond  is  only  required 
to  secure  the  heirs  against  the  misappropriation  of  the  sale 
money.     Here,  they  have  had  all  the  benefit  of  that.     We 
think  the  sale,  under  the  exact  circumstances  of  this  case, 
should  not  be  held  void. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

N.  R,  Lindsay  and Harrison,  for  the  appellant. 

C.  D.  Murray  and  J.  W.  Tfiompson,  for  the  appellees. 


•  •» *  » 


Little  and  Another  r.  Waller. 

APPEAL  from  the  Shelby  Circuit  Court.  3W«y, 

Per  Curiam, — In  this  case,  the  record  shows  a  trial,  find- 
ing and  judgment  by  the  Court;  and  an  objection  and  ex- 
ception to  such  finding  and  judgment,  but  does  not  show 
directly  that  any  motion  for  a  new  trial  was  made,  or  rea- 
sons therefor  filed. 

The  assignment  of  errors  is  general.  The  argument  of 
the  appellant  is  directed  to  the  point,  whether  the  finding 
is  sustained  by  the  evidence.  The  appellee  insists  that 
this  question  cannot  arise  in  this  Court  upon  the  record 
presented.     We  are  also  of  that  opinion. 

The  judgment  is  affirmed  with  costs. 

S.  Major,  for  the  appellants. 

D.  McDonald  and  A.  G,  Porter,  for  the  appellee. 
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May  Term, 

1860. 


Nblsoit 

y. 
Habt. 


Monday^ 
June  11. 


W1LKER8ON  and  Another  v.  Chadd. 

APPEAL  from  the  Putnam  Circuit  Ck)urt 

Per  Curiam^ — Suit  on  note.  Answer,  averring  that  the 
note  was  given  for  lands  for  which  an  imperfect  deed  was 
executed,  which  is  referred  to  and  made  a  part  of  the  an- 
swer, and  that  the  vendor  had  no  title  to  a  part,  &c.,  of 
said  land,  &c.  Demurrer  sustained  to  the  answer.  Judg- 
ment for  plaintiff. 

I'he  deed  exhibited  does  not  sustain  the  averments  in 
the  answer.  The  demurrer  was  properly  sustained.  Small 
V.  Reeves^  at  this  term  (1). 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

J.  P.  Usher^  for  the  appellants. 

2).  E.  Williamson,  for  the  appellee. 


n 

■ 

1 


(1)  Ante,  163. 


Nelson  v.  Hart,  Administrator. 


Mondayy 
Jane  11. 


APPEAL  from  the  Putnam  Court  of  Common  Pleas. 

Per  Curiam. — Suit  by  the  appellant  against  the  appel- 
lee. Trial  by  the  Court;  finding  and  judgment  for  the 
defendant. 

The  errors  assigned  are  upon  the  admission  of  the  testi- 
mony of  a  witness  claimed  to  be  incompetent  to  testify, 
and  the  admission  of  a  deposition  in  evidence  which  had 
been  suppressed. 

There  was  no  motion  for  a  new  trial;  hence,  no  ques- 
tion is  presented  for  our  consideration.  Kent  v.  Lawson^ 
12  Ind.  R.  675.  ^ 

The  judgment  is  affirmed  with  costs. 

X  A,  Matson  and  D.  E,  Williamson,  for  the  appellant. 
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May  Term, 


Darlington  v.  Wabner. 


1860. 


Darlington 
y. 


An  amicus  atria  cannot  take  a  ralid  exception.  ^  W 

A  judgment  bj  default  will  not  be  rerened,  unless  the  partj  defaulted  take 
proper  steps  in  die  Court  below  to  reliere  himself  from  the  judgment. 

APPEAL  from  the  Laporte  Court  of  Common  Pleae.    MonAxjf, 

WojRDEN,  J. — Action  by  Warner  against  Darlington  on 
a  note.  An  answer  of  several  paragraphs  was  filed,  and 
replication. 

On  the  second  day  of  the  June  term  of  the  Court,  1858, 
the  plaintiff  not  appeamig  on  being  called,  the  action  was 
dismissed  on  the  defendant's  motion,  for  the  want  of  prose* 
cution,  and  judgment  for  costs  rendered  against  him.  On 
the  seventh  day  of  the  same  term,  the  plaintiff  appeared 
and  moved,  on  affidavit  filed,  to  set  aside  the  default  and 
judgment  against  him,  which  motion  was  granted.  The 
cause  was  continued,  and  at  the  next  term,  on  motion 
of  the  plaintiff,  the  entry  made  at  the  previous  term  was 
amended  so  as  to  show  that  the  attorneys  for  the  plaintiff 
were  in  Court  at  the  time  of  making  the  motion,  and  as 
friends  of  the  Court,  opposed  the  motion,  but  did  not  ap- 
pear for  the  defendant.  To  this  action  of  the  Court,  ex- 
ception was  taken  by  the  attorneys  as  friends  of  the  Court. 
The  defendant  not  appearing,  the  issues  joined  were  tried 
by  the  Court,  and  there  was  a  finding  and  judgment  for 
the  plaintiff. 

The  setting  aside  of  the  original  default  against  the 
plaintiff,  the  amendment  of  the  record,  and  the  default 
and  judgment  against  the  defendant,  are  assigned  for 
error. 

We  are  of  opinion  that  no  question  is  presented  by  the 
record  for  our  decision.  No  exception  was  taken  by  the 
parties  to  any  ruling  of  the  Court.  A  friend  of  the  Court 
cannot,  in  that  capacity,  take  a  valid  exception  to  its  rul- 
ings. Campbell  v.  Swasepy  12  Ind.  B.  70.  There  was  no 
motion  either  for  a  new  trial,  or  to  set  aside  any  of  the 
proceedings  of  the  Court  below  subsequent  to  the  original 
default  against  the  plaintifil 
Vol.  XIV.— 29 
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May  TcfM,        It  U  insisted  that  after  the  default  and  judgment  against 
_   ^^^*      the  plaintiff,  the  defendant  was  oat  of  Court,  and  that  no 
8IVCI.AIB    motion  could  be  made  even  at  that  tenn,  to  set  aside  the 
RocfB.      dejEauIt  and  judgment,  without  notice  to  him.    This  point 
is  not  properly  before  us,  as,  if  the  subsequent  proceedings 
were  without  authority  for  the  want  of  notice  to  the  de- 
fendant, he  should  have  taken  steps  in  the  Court  below  to 
set  them  aside;  and  if  an  application  of  that  kind  should 
be  improperly  overraled,  exception  could  be  taken  which 
would  present  the  question  for  decision  here*     It  has  been 
held,  in  numerous  instances,  that  a  judgment  by  default 
will  not  be  reversed  in  this  Couft,  unless  the  party  has 
taken  steps  in  the  Court  below  to  relieve  himself  from  the 
judgment.     This  case  cannot  be  distinguished  from  them. 
Vide  13  Ind.  R.  430,  453. 
Per  Ouriam. — The  appeal  is  dismissed  with  costs. 
J.  Bradley  and  2>.  J.  Woodward,  far  the  appellant. 
J,  B.  Niles^  for  the  appellee. 


i»  ■ 


SixNCLAIR   V.    ROUSH. 

Where  the  ground  of  objection  to  testimony  is  not  stated,  the  presumption,  on 
appeal,  is  in  fisror  of  the  ruling  of  the  Court. 

In  an  action  for  damages,  the  opinion  of  a  witness  as  to  the  amount  of  dam- 
ages sustained  by  the  plaintiff,  is  inadmissible. 

AUter,  as  to  experts,  and  persons  acquainted  with  the  Talue  of  particular 
property. 

The  affidayit  of  a  juror  is  not  competent  to  impeach  the  TerdicL 

In  actions  for  damages  within  S  898,  S  R.  S.  p.  127,  where  the  recoTerj  is  less 
than  five  dollars,  each  party  pays  the  costs  made  by  himself,  and  cannot  xe- 
corer  bade  the  amount  from  the  other,  except  that  the  plaintiff  may  reooTer 
an  amount  of  his  costs  equal  to  the  amount  of  damages  recovered. 

Mondajf,  APPEAL  from  the  Grant  Circuit  Court 

WoRDEN,  J. — Action  by  the  appellant  against  the  appel* 
lee  for  a  nuisance  in  the  erection  of  a  dam,  whereby  water 
was  caused  to  overflow  the  lands  of  the  plaintiff    Trial  by 
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a  jury;  verdict  for  the  plaintiff  for  one  cent  damages,  and    May  Term, 
judgment,  over  plaintiff's  motion  for  a  new  trial  l^ju. 

The  evidence  is  not  set  out.  It  appears  by  a*  bill  of  ex-  Swclair 
ceptions,  that  "during  the  progress  of  the  trial,  the  plaintiff  Boush. 
asked  a  witness  on  the  stand  to  testify  as  to  the  amount  of 
damages  the  plaintiff  had  sustained  by  the  overflowing  of 
his  land."  The  defendant  objected  to  the  question,  and 
the  objection  was  sustained,  and  to  this  ruling  the  plaintiff 
excepted. 

We  cannot  say  that  there  was  any  error  in  this  ruling. 
The  ground  of  the  objection  to  the  testimony  is  not  stated, 
and  the  presumptions  are  in  favor  of  the  ruling  of  the 
Court.  For  aught  that  appears,  the  testimony  may  have 
been  sought  to  be  elicited  under  circumstances  that  would 
render  it  inadmissible,  as,  for  instance,  upon  a  cross-exam- 
ination of  the  witness,  and  the  testimony  not  being  con- 
nected with  the  matters  testified  by  the  witness  in  his 
examination  in  chief.  "But  there  seems  to  be  a  substan- 
tial objection  to  the  testimony,  offered  at  any  time,  and 
under  any  circumstances.  We  understand  the  testimony 
offered  to  have  been  the  opinion  of  the  witness  as  to  the 
extent  of  the  plaintiff's  damages.  He  could  not  testify 
"as  to  the  amount  of  damages,"  otherwise  than  by  ex- 
pressing his  opinion  on  that  subject.  He  was  not  asked 
to  state  the  circumstances,  and  describe  the  injury  com- 
plained of,  whereby  the  jury  might  form  their  own  esri- 
mate  as  to  the  amount  of  damages.  Opinions,  in  such 
cases,  are  inadmiKsible,  but  the  witnesses  may  describe  the 
injuries,  and  from  the  facts  proven  the  jury  are  to  form 
their  own  conclusions  as  to  the  amount  of  damages.  The 
case  differs  from  those  where  persons  of  skill  or  science 
may  express  an  opinion,  and  also  from  those  where  a  per- 
son acquainted  wifh  the  value  of  particular  property,  may 
give  an  opinion  in  reference  to  such  value.  This  view  is 
fully  sustained  by  the  case  of  TTie  EvansviUe^  SfC.^  Rail' 
road  Co.  v.  FUzpatrick,  10  Ind.  R.  120. 

One  of  the  grounds  for  a  new  trial  is,  that  the  Court 
charged  the  jury  that  one  cent  damages  was  sufficient  to 
carry  costs.     An  affidavit  of  a  juror  was  offered  for  the 
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May  Term,  purpose  of  showing  that  they  intended  that  their  verdict 
•^^^^'  should  carry  costs,  and  supposed  that  it  would,  and  had 
SivcLAXB  they  not  so  understood  the  matter,  they  would  have  ren- 
HouctH.  dered  a  verdict  sufficient  to  carry  the  costs.  The  bill  of 
exceptions  shows  that  the  motion  for  a  new  trial  was  over- 
ruled, ^^for  the  reason,  amongst  others,  that  the  jury  had 
nothing  to  do  with  the  question  of  costs,  and  that  they 
had  no  right  to  regard  anything  said  by  the  Court  on  that 
subject"  It  does  not  appear,  except  by  implication,  that 
the  alleged  instruction  in  reference  to  costs,  was  given. 
No  such  instruction,  nor,  indeed,  any  other,  is  contained 
in  the  record,  nor  does  it  appear  that,  if  given,  it  was  ex- 
cepted to.  Hence,  we  need  express  no  opinion  as  to  the 
effect  of  such  instruction*  The  proffered  affidavit  of  the 
juror  was  clearly  incompetent  to  impeach  the  verdict. 
Drummond  v.  Leslie^  5  Blackf.  453.  There  was  no  error 
committed  in  overruling  the  motion  for  a  new  trial. 

On  motion  of  the  defendant,  the  Court  entered  judg- 
ment in  his  favor  against  the  plaintiff  for  all  the  costs  in 
the  case,  except  one  cent.  To  this  ruling  the  plaintiff  ex- 
cepted. By  §  396  of  the  code,  the  party  recovering  judg- 
ment in  a  civil  case,  is  entitled  to  costs,  except  in  those 
cases  in  which  a  different  provision  is  made  by  law.  Sec- 
tion 398  provides  that  "in  all  actions  for  damages  solely, 
not  arising  out  of  contract,  if  the  plaintiff  do  not  recover 
five  dollars  damages,  he  shall  recover  no  more  costs  than 
damages,  except  in  actions  for  injuries  to  character,  and 
false  imprisonment,  and  where  the  title  to  real  estate 
comes  in  question." 

It  appears  by  the  bill  of  exceptions,  that  the  title  to  real 
estate  did  not  come  in  question  on  the  trial,  the  plaintifPs 
title  being  admitted,  hence,  the  plaintiff  was  not  entitled 
to  full  costs  under  the  last  exception  of  the  above  statute. 
Dodd  V.  SheekSy  5  Blackf.  592. 

But  the  provision  above  quoted  does  not  authorize  the 
rendition  of  judgment  for  the  defendant  against  the  plain- 
tiff for  costs,  where  the  plaintiff  recovers,  although  the 
recovery  be  less  than  five  dollars.  It  simply  limits  the 
amount  of  the  plaintiff's  costs  to  be  recovered  from  the 
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defendant,  to  an  amount  equal  to  the  sum  recovered,    MajTerm, 
where  it  is  less  than  five  dollars,  but  does  not  make  the       ^^^' 
plaintiff  liable  for  any  of  the  defendant's  costs;    In  cases     Stetbok 
within  the  above  section,  where  the  recovery  is  less /than    Clbnbay. 
five  dollars,  each  party  pays  the  costs  made  by  him,  and 
cannot  recover  it  back  from  the  other,  except  the  recovery 
by  the  plaintiff  of  an  amount  of  his  costs  equal  to  the 
sum  recovered.     In  this  case,  neither  party  is  entitled  to 
judgment  against  the  other  for  costs  (except  for  the  one 
cent),  and  the  judgment  for  costs  in  favor  of  the  defend- 
ant is  erroneous,  and  must  be  reversed. 

Per  Ouriam. — The  judgment  in  favor  of  the  defendant 
against  the  plaintiff  below  for  costs  is  reversed,  with  costs 
here,  and  the  cause  remanded. 

J,  Browfdee^  for  the  appellant. 

H,  2).  Thompson^  for  the  appellee. 


.  • » •  .' 


Stetson  and  Others  v.  Cleneay  and  Another. 

Attachment  against  a  foreign  corporation.  Debtors  of  the  corporation,  resid- 
ing in  this  state,  being  gamifihed,  they  appeared  and  answered,  admitting 
the  indebtedness,  without  in  all  cases  specifying  the  nature  of  the  eridence 
of  the  indebtedness,  and  in  no  case  claiming  exemption  from  judgment  on 
tlie  ground  that  such  evidence  was  paper  goTemed  by  the  law  merchant. 
Judgments  were  rendered  against  them.  Subsequently,  the  corporation 
made  an  assignment,  and  the  assignees  appeared  in  the  attachment  suit,  and 
answered,  setting  up  the  assignment,  and  claiming  that  the  eridenees  of  in- 
debtedness against  the  garnishees  had  passed  to  them,  so  as  to  make  the 
garnishees  debtors  to  tho  assignees;  but  they  did  not  show  that  those  ey^ 
deuces  were  negotiable  paper.  Ileld,  that  their  answer  was  bad,  and  that 
the  judgments  were  right. 

APPEAL  from  the  Marion  Circuit  Court  Monday, 

Perkins,  J. —  Cleneay  emA  son,  of  OAio,  procured  a  writ 
of  attachment,  from  the  Marian  Circuit  Court,  Indiana^ 
against  the  Ohio  Life  and  Trust  Company^  a  foreign  cor- 
poration, and  garnished  several  dc^btors  of  the  trust  com- 
pany, who  were  residents  of  this  state. 
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MftY  T«nn,        Those  debtors  appeared  and  answered  to  the  writs,  ad- 

^^^'       mitting  indebtedness,  but  not,  in  all  cases,  specifying  in 

Stetson     what  the  evidence  of  the  indebtedness  consisted,  and  in 

C..K.AT.    no  csMe  claiming  exemption  from  judgment  on  account  of 

such  evidence  of  indebtedness  being  paper  governed  by 

the  rules  of  the  law  merchant.    Judgments  were  rendered 

against  them. 

About  a  month  subsequent  to  the  attachment,  the  Ohio 
Life  and  Tmst  Company  made  an  assignment  of  all  their 
property  to  Stetson  and  others,  in  trust  for  the  benefit  of 
creditors.  These  assignees  appeared  in  this  suit,  and  were 
permitted  to  answer,  setting  up  this  assignment,  and  claim- 
ing that  the  evidences  of  indebtedness  against  the  gar- 
nishees in  the  suit  had  passed  to  them,  so  that  said  gar- 
nishees were  no  longer  the  debtors  of  the  trust  company, 
but  were  then  the  debtors  of  the  assignees.  They  did  not 
show  that  the  indebtedness  was  evidenced  by  negotiable 
paper.     Their  defense  was  held  insufficient. 

If  the  assignment  in  question  had  been  made  before  the 
service  of  process  of  garnishment,  it  would  have  transfer- 
red the  choses  in  action  against  debtors  in  this  state; 
though  it  may  be  that  the  Courts  of  this  state  might,  in 
favor  of  creditors  in  this  state,  have  sustained  garnish- 
ments laid  after  the  assignment  was  executed.  See  2 
Kent  (6th  ed.),  p.  401.  And  if  it  had  been  shown  that 
the  indebtedness  was  evidenced  by  paper  governed  by  the 
law  merchant,  or  which  had  been  assigned  prior  to  the  at- 
tachment, it  seems  that  the  garnishees  would  not  have 
been  made  liable  in  this  suit.  The  Junction^  S^c^  Railroad 
Co.  v.  Cleneay^  13  Ind.  R.  161. — Drake  on  Attach.,  (2d  ed.) 
622,  et  seq, — Burr,  on  Assign.,  (2d  ed.)  p.  362,  et  seq. 

But  as  none  of  the  grounds  of  defense  above  mentioned 
was  set  up,  and  the  indebtedness  was  admitted,  we  think 
the  judgment  below  was  right.  The  code  provMes  (2  R, 
S.  p.  68,  §  176),  that  from  the  day  of  the  service  of  the 
summons,  the  garnishee  shall  be  accountable  to  the  plain- 
tiff in  the  action,  for  the  amount  of  money,  property,  or 
credits  in  his  hands,  or  due  and  owing  from  him  to  the 
defendant. 
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Per  Curiam. — The  jadfimaent  is  affirmed  with  1  per  cent.  May  Term, 
damages  and  costs.  i^cov. 

X  L.  Ketcham^  L  Coffin^  and  A.  Toddy  for  the  appellants.  Frbkch 

X  Morrisonj  C.  A.  Ray^  and  W.  Henderson^  for  the  ap*  howabd. 
pellees. 


.  i«  ■  »  » 


French  and  Another  r.  Howard.  I.li  i* 

1185    60g 

Where  a  suit  had  been  brought  on  the  first  of  two  notes  for  installments  of 
the  purchase-money  of  real  estate,  and  judgment  rendered  for  the  plaintiff  ^ 

on  issnea  made  npon  certun  defenses,  it  was  hdd,  on  demurrer,  in  a  suit 
upon  the  second  note,  that  the  defendant  was  estopped  to  plead  the  same 
defenses. 

An  aigumentatiTe  denial  is  good  on  demuner. 

The  Circuit  Court  has  some  discretion  as  to  the  order  in  which  causes  are 
tried;  and,  the  contrary  not  appearing,  it  will  be  presumed  that  where  a 
cause  was  tried  out  of  its  order,  good  ground  existed  for  the  action  of  the 
Court. 

Suit  upon  a  note  fot  the  second  installment  of  purchase-money  of  real  estate. 
Answer,  failure  of  consideration.  Beply,  1,  A  general  denial  of  the  answer; 
2.  An  argumentatiye  denial;  3.  An  estoppel  by  former  judgment  upon  the 
same  defense.  Quosre,  whether  all  the  matters  pleaded  specially  might  have 
been  given  in  evidence  upon  tUb  general  denial. 

APPEAL  from  the  Jefferton  Circuit  Ck>iirt  MonAui, 

Perkins,  J.-Suit  upon  a  promissory  note.  -^"^  "" 

Answer,  failure  of  consideration,  setting  oat  the  facts. 

Reply,  I.  Greneral  denial  of  the  answer;  2.  An  argumen- 
tative denial;  3.  An  estoppel  bj  former  judgment  upon  the 
same  defense,  and  in  favor  of  the  plaintiff  over  that  de- 
fense. 

Trial;  judgment  for  the  plaintiff. 

A  demurrer  was  overruled  to  the  answer  of  estoppel, 
and  we  think  rightly.  The  note  sued  on  here  was  for  the 
second  installment  of  the  purchase-money  of  real  estate. 
A  suit  had  previously  been  brought  upon  the  note  for  the 
first  installment,  in  which  the  same  facts  now  relied  upon 
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May  Term,   as  a  failure  of  consideration  had  been  set  up  in  the  an- 

lot>0.      swer  in  bar,  and  a  judgment  had  been  obtained  for  the 

Fbkkch      plaintiff  on  the  trial  of  the  issue  upon  them.    The  judg- 

HowARD.    raent,  as  appears  from  the  transcript  filed  and  made  a  part 

of  the  reply  in  this  case,  was,  upon  the  merits  of  the  same 

question,  set  up  in  the  answer.     See  Ind.  Dig.,  p.  480,  and 

p.  482,  §  18.     See,  as  to  the  practice  upon  such  an  issue, 

and  the  evidence  admissible,  Hargus  v.  Goodman^  12  Ind. 

R.  629. 

The  conclusion  we  have  come  to  on  the  estoppel,  ren- 
ders other  questions  in  the  case  unimportant. 

The  Court  overruled  a  demurrer  to  the  paragraph  in  the 
answer  constituting  an  argumentative  denial.  It  is  need- 
less to  inquire  whether  the  ruling  was  right  or  wrong;  but, 
according  to  repeated  decisions  of  this  Court,  it  was  right 

The  Court,  on  motion  of  the  plaintiff's  attorney,  took 
up  and  tried  the  cause  out  of  its  order.  It  does  not  ap- 
pear that  those  concerned  in  other  causes  objected,  if,  in- 
deed, such  fact  could  be  made  to  appear;  and  though  the 
defendant  objected  and  excepted,  he  did  not  apply  for  a 
continuance,  in  legal  mode,  upon  cause  shown,  even  for  an 
hour,  and  we  think  the  Circuit  Court  has  some  discretion 
in  the  matter  of  taking  up  causes.  We  presume,  the  con- 
trary not  appearing,  good  ground  for  the  action  of  the 
Court  existed.     See  2  R.  S.  p.  108,  §  321. 

Again,  on  the  point  as  to  the  demurrer,  the  evidence  in 
the  cause  is  not  upon  the  record.  Could,  or  could  not,  all 
the  matters  pleaded  specially  have  been  given  in  evidence 
upon  the  general  denial  of  the  failure  of  consideration? 

Per  Curiam. — The  judgment  is  affirmed  with  3  per  cent 
damages  and  costs. 

W.  M.  Dunn  and  A.  W,  Hendricks^  for  the  appellants. 

^•  A.  Downie^  for  the  appellee. 
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Maulsby  v.  ViQii,v. 


■  May  Term, 

1860. 

Mattlsbt 

V. 

In  order  tiiat  the  csiue  of  action  may  be  taken  as  confiaesed,  on  the  gronnd       Wolf. 
that  the  defendant  has  been  gnbpcenaed  and  refuses  to  appear,  it  should  be 
shown,  under  f  48,  2  B.  S.  p.  459,  that  he  was  personallj  subpoenaed. 

If  A,  sell  goods  to  B.  and  C,  and  take  their  notes  for  payment,  a  wager  be- 
tween B.  and  C.  to  determine  which  shall  pay  the  notes — A.  not  being  a 
party  to  the  wager— cannot  afiect  A.'s  ri^t  of  action  against  them. 

APPEAL  from  the  Porter  Court  of  Common  Pleas.       Monday, 

June  11. 

WoRDEN,  J. — Maulsby  sued  Wolf  and  Campbell^  before 
a  justice  of  the  peace,  on  two  notes  made  by  them  to  him, 
one  for  twelve  and«  one  for  twenty  dollars,  and  had  judg- 
ment. Wolf  appealed  to  the  Common  Pleas,  when  the 
plaintiff  moved  to  dismiss  the  appeal  on  the  ground  that 
the  judgment  rendered  by  the  justice  was  rendered  by 
confession,  from  which  no  appeal  lies.  The  motion  was 
overruled  and  exception  taken.  Th9  cause  was  then  tried 
by  the  Court,  and  resulted  in  a  finding  and  judgment  for 
the  defendant,  over  a  motion  for  a  new  trial. 

Two  questions  arise  in  the  case — 

First.  Should  the  motion  to  dismiss  the  appeal  have 
been  sustained? 

Second.   Was  the  finding  sustained  by  the  evidence? 

It  appears  by  the  justice's  transcript  that  a  subpoena 
was  issued  for  Wolf  to  appear  and  testify  in  the  cause  as 
a  witness,  and  that  ha  failed  to  attend.  The  subpcena  is 
not  set  out,  nor  any  return  thereon,  but  it  appears  by  the 
transcript  that  Wolf  "had  been  subpoenaed"  by  the  plain- 
tiff to  testify  as  a  witness. 

The  statute  provides  that  "if  the  defendant  refuse  to 
appear  on  being  personally  subpoenaed,  or  being  present, 
refuse  to  swear,  the  plaintifTs  demand  shall  be  taken  as 
confessed,"  &c.  2  R.  S.  p.  459,  §  48.  No  appeal  lies  from 
a  judgment  rendered  by  confession.    Id,^  ^  69. 

We  need  not  determine  in  this  case  whether  an  appeal 
will  lie  from  a  judgment  where  the  plaintiff's  cause  of  ac- 
tion is  taken  as  confessed  on  the  ground  specified  in  §  48, 
as  here  it  does  not  appear  that  the  appellant  was  person- 
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May  Term,  ally  subpoenaed,  as  provided  for  in  the  statute.  The  tran- 
•'^^^'  script  says  he  was  subpcsnaed,  but  how  the  subpoena  was 
Maulsbt  served  does  not  appear.  It  may  have  been  by  leaving  a 
Wolf.  copy  at  his  residence  or  place  of  business,  and  not  by  read- 
ing it  to  him  personally,  or  by  delivering  to  him  a  copy. 
In  order  that  the  cause  of  action  may  be  taken  as  con- 
fessed on  the  ground  that  the  defendfuit  has  been  sub- 
poenaed and  refuses  to  appear,  it  should  be  shown  that  he 
was  personally  subpoenaed.  The  justice  does  not  appear 
to  have  considered  his  judgment  as  rendered  on  confes- 
sion, as  it  is  rather  in  the  form  of  a  default. 

There  does  not  appear  to  have  been  any  error  commit- 
ted in  overruling  the  motion  to  dismiss  the  appeal. 

On  the  trial,  the  plaintiff  offered  the  notes  in  evidence, 
and,  therefore,  the  defendant  offered  the  plaintiff  as  a  wit- 
ness, who  testified  that  the  notes  were  given  for  clothing; 
that  he  did  not  know  what  arrangements  were  made  be- 
tween the  defendants,  Wolf  and  Campbell,  in  regard  to 
their  payment.  He  had  heard  some  talk  between  them 
about  betting  on  the  election. 

Campbell  was  called  as  a  witness,  who  testified  that 
there  was  a  bet  between  Wolf  and  himself  on  the  result 
of  the  presidential  election  in  Indiana  and  Illinois*  If 
those  states  should  go  for  Buchanan^  Wolf  was  to  pay  the 
notes,  and  if  otherwise,  Campbell,  the  witness,  was  to  pay 
them.     This  was  all  the  evidence. 

It  seems  to  us  that  no  defense  to  the  notes  is  made  out. 
They  are,  prima  facie,  based  upon  a  good  consideration. 
The  plaintiff  swears  they  were  given  for  clothing;  that  he 
does  not  know  what  arrangement  was  made  between 
Campbell  and  Wolf  in  reference  to  their  payment.  There 
is  nothing  in  the  testimony  showing  that  the  plaintiff  was, 
in  any  manner,  a  party  to  the  wager.  The  wager  appears 
to  have  been  exclusively  between  Wolf  and  Campbell 
They  had  both  given  the  plaintiff  their  notes.  Now  it 
does  not  seem  to  us  that  a  wager  on  the  result  of  the 
election,  made  between  themselves,  as  to  which  of  them 
should  pay  the  notes,  would  release  both  pr  either  of  them 
from  payment.     If  the  clothing  was  sold  by  the  plaintiff 
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to  the  defendants,  and  their  noteB  taken  therefor,  a  wager   May  Term, 
between  themselves  to  determine  which  of  them  should       ^^^^'    . 
pay  the  notes,  to  which  the  plaintiff  was  in  nowise  a    Shibbman 
party,  cannot  take  away  his  right  of  action  against  them.    Jackson. 
The  contract  between  the  plaintiff  and  the  defendants 
seems  to  be  legal  and  valid,  and  cannot  be  defeated  by  an 
illegal  contract  between  the  defendants  only,  in  reference     • 
to  the  payment.    Had  it  been  understood  between  the 
plaintiff  and  the  defendants  that,  in  one  event,  the  plaintiff 
was  to  look  to  one  of  the  defendants  only,  and,  in  the 
other  event,  to  the  other,  for  his  pay,  the  case  would  have 
been  entirely  different. 

We  are  of  opinion  that  the  motion  for  a  new  trial 
should  have  prevailed. 

Per  Ouriam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  Bradley  and  D.  J,  Woodward^  for  the  appellant. 


Shi  REMAN  r.  Jackson. 

Where  A.  sold  personal  property  to  B.  on  credit,  witii  the  condition  that  the 
title  was  not  to  pass  till  final  payment,  and  that  B.  shonld  have  the  posses- 
sion and  use  the  property  in  die  meantime,  but  should  not  sell  it  or  any 
part  of  it;  and  before  final  payment  B.  sold  a  part  of  the  property,  and  at- 
tempted to  sell  the  remainder:  ndd,  that  A,  might  peaceably  take  posses- 
sion of  the  remainder  for  his  secnrity,  the  *  condition  of  the  sale  being 
broken. 

APPEAL  from  the  Morgan  Court  of  Common  Pleas.  Monday, 
Perkins,  J. — About  the  first  of  September^  1858,  Micliael 
Shireman  sold  to  GrranviUe  Jackson  a  mare  and  colt,  for 
105  dollars,  upon  these  conditions,  viz.:  Jackson  was  to 
pay  50  dollars  on  the  10th  of  the  current  September^  and 
55  dollars  on  the  10th  of  September^  1859.  The  title  to 
the  property  was  not  to  pass  to  Jackson  till  the  second  and 
last  payment  was  made,  but  Jackson  was  to  take  posses- 
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if 

Mar  Term,    gion  of  and  use  the  articles  sold,  in  the  meantime,  but  not 

...  to  sell  or  trade  them,  or  either  of  them. 

Srtrbmak        Jackson  took  possession,  paid  the  50  dollars,  and  used 

Jackson,     the  mare.    Before  the  second  payment  became  due,  and 

without  making  it,  Jackson  sold  the  colt,  and  commenced 

making  efforts  to  sell  the  mare.    He  was  and  is  insolvent. 

While  Jackson  was  seeking  a  purchaser  for  the  mare, 
Shirenumj  having  *an  opportunity  to  peaceably  do  so,  took 
possession  of  her,  for  his  own  security;  Jackson  thereupon 
instituted  this  suit  to  re-possess  himself  of  the  mare,  and 
recovered  below. 

We  think  the  recovery  was  wrong. 

The  title  to  the  property  remained  in  Shireman^  and  the 
possession  given  to  Jackson  was  coupled  with  the  express 
condition  (it  would  probably  have  been  implied)  that  he 
should  not  sell  the  property.  By  the  sale  of  the  colt  and 
the  threatened  sale  of  the  mare,  that  condition  was  broken, 
and  the  right  to  the  continued  possession  forfeited.  See 
Hilliard  on  Sales,  (2d  ed.)  p.  22,  and  note. 

If  Jackson  had  actually  sold  the  mare,  no  title  would 
have  passed  to  the  purchaser,  and  Shireman  could  have  re- 
covered the  property.  This  is  decided  in  Thomas  v.  Win' 
ters,  12  Ind.  R.  322.  Why,  then,  when  Jackson  was  at- 
tempting to  sell,  should  not  the  possession  be  recovered 
from  him,  whereby  the  perpetration  of  a  wrong  upon  both 
the  owner,  and  the  purchaser  from  Jackson^  would  be  pre- 
vented? 

Again,  had  Shireman  applied  to  a  Court  for  its  inter- 
ference, it  would  undoubtedly  have  been  in  the  power  of 
such  tribunal  to  have  given  back  to  Shireman  the  posses- 
sion of  the  property,  if  necessary  to  his  security.  But  if 
a  party  can  peaceably  obtain,  by  his  own  act,  the  ^ame 
redress  which  a  Court  would  afford  him,  he  may  do  so. 
3  Blacks.  Comm.,  (Shars.  ed.)  p.  4,  note. 

Again,  it  may  be  asked,  what  right  has  Jackson  to  ask 
the  Court  in  this  case  to  aid  him  in  perpetrating  a  fraud? 
He  has  broken  his  contract,  broken  the  condition  upon 
which  he  held  the  property,  and  was  attempting  to  perpe- 
trate a  further  breach  and  fraud,  and  can  be  regarded  now 
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as  invokinfi:  ihe  aid  of  the  Court  only  to  enable  him  to  ao    May  Tenn, 
eomplish  his  attempt.     Under  the  code,  equity  is  applied.  ^_i__'  _ 
For  cases  on  conditional  sales  in  this  Court,  see  Bashor  v.    Wisbm as 
Cody,  2  Ind.  R.  582;  Ckmning'ham  v.  BafUOy  icL  604;  Davis    Bminokr. 
V.  Stonestreety  4  id.  101;  Xing'  v.  Wilkinsy  11  id.  347;  and 
TTiomas  v*  Winters,  supra. 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause%remanded,  &c. 

W.  R.  Harrison,  J.  W.  Gordon,  and  J.  A.  Beat,  for  the 
appellant. 

A.  &  Origgs  and  W.  March,  for  the  appeJlee. 


^  Wiseman  v.  Risinger. 

A  record  of  a  Court  of  conciliation  may  be  giren  in  eTidence  to  the  Court, 

upon  a  question  as  to  costs,  after  the  cause  has  been  given  to  the  jury. 
The  original  of  such  record  will  be  received  instead  of  a  copy.  '^ 

If  a  party  appear  in  a  Court  of  conciliation,  it  cannot  afterwards  be  objected 
that  the  record  does  not  show  that  he  had  notice. 

APPEAL  from  the  Ripley  Circuit  Court.  Tuesday, 

Hanna,  Jw — Risinger  sued  Wiseman  for  an  assault  and  ' 

battery,  and  recovered  judgment  for  165  dollars. 

A  motion  for  a  new  trial  was  made,  based  upon  two 

assigned  causes — 

1.  That  the  verdict  was  contrary  to  the  law  and  the  evi- 
dence. 

2.  That  the  damages  were  excessive. 

Neither  the  evidence,  nor  instructions  to  the  jury,  if  such 
were  given,  are  in  the  record.  The  only  point  made  that 
we  care  to  notice,  is  in  regard  to  the  judgment  for  costs, 
which  was  for  the  plaintifil  The  record  shows  that,  after 
the  jury  retired,  the  plaintiff  gave  in  evidence  to  the  Court, 
the  record^book  and  original  entry  of  the  Common  Pleas 
judge,  in  reference  to  an  attempt  to  conciliate  between  the 
plaintiff  and  defendant  as  to  damages  for  an  assault  and 
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May  Term,    battery.     That  record  is  dated  the  second  day  of  March, 
186a_  1859.     This  suit  was  instituted  on  the  28th  of  Jw/y,  1859. 
Carprktbr       Three  objections  were  made  to  the  introduction  of  the 
DicKBirtOK.  evidence — 

1.  The  law  required  a  copy. 

2.  There  was  no  notice  to  defendant  to  appear  and  con- 
ciliate. 

3.  The  evidence  was  not  admissible  after  the  case  had 
been  given  to  the  jury. 

As  to  the  first  objection,  we  think  the  statute,  taking 
§§  9  and  10  (2  R.  S.  p.  225)  together,  authorizes  the  intro- 
duction, as  evidence,  of  either  the  original  entry  on  the 
record,  or  a  certified  copy  of  that  record,  and  h  not  con- 
fined, as  contended,  to  the  copy. 

As  to  the  second  objection,  the  record  introduced  showed 
that  both  parties  were  present  in  the  attempt  to  conciliate. 
By  §  10,  above  referred  to,  it  is  provided  that  the  plaintiff 
cannot  recover  costs,  unless  he  produce  at  the  trial  the 
certified  copy,  &c.  ^ 

It  is  insisted  that  the  trial  was  closed  when  the  csise  was 
given  to  the  jury,  and  that  it  was  then  too  late  to  produce 
or  offer  the  evidence.  We  think  not,  for  the  purposes  in- 
tended by  this  statute.  The  jury  had  nothing  to  do  with 
the  question  of  the  taxation  of  costs. 

Per  Curiam, — The  judgment  is  aflirmed  with  5  per  cent, 
damages  and  costs. 

W.  &  Holman,  for  the  appellant. 


m   ■ 


Carpenter  v.  Dickerson  and  Another. 
Tufsdaif,  APPEAL  from  the   Vanderburg'h   Court  of  Common 

Jane  IB. 

Hanna,  J. — The  appellees  sued  Carpenter  for  money  laid 
out,  &c.,  to  his  use. 

The  facts  disclosed  are,  that  the  Dickersons  were  in  pos- 
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session  of  a  tract  of  land  claiming  title,  under  a  warranty   May  Term, 
deed  from  Roberts,  who  had  acquired  title  equally  from       low. 
Carpenter  and  one  Phelps  for  the  same  land.     One  Stew-  Cahpbktek 
art  sued  the  Dickersons,  Roberts,  and  Carpenter,  to  recover  Dickbrson. 
said  lands,  and  recovered  judgment  therefor.     Pending 
the  suit,  the  Dickersons,  Roberts,  and  Carpenter  met  and 
agreed  that  the  Diekersons  should  proceed  to  purchase  in 
a  supposed  outstanding  title  in  the  heirs  of  Buckler,  and 
thereby  be  enabled  to  defend  against  the  suit  of  Stewart, 
and  that  they  would  bear  each  bis  fair  portion  of  the  ex-   - 
pense.     The  Diekersons  aver  they  did  so,  and  expended 
over  600  dollars. 

Carpenter  answered  by  a  denial.  Trial,  and  judgment 
for  the  plaintiff. 

The  first  point  made  is,  that  the  evidence  does  not  jus- 
tify the  amount  of  the  finding. 

Under  the  circunastauces,  we  think  it  does.  The  deeds 
from  the  heirs  of  BiLckler  were  introduced,  and,  for  aught 
we  ^an  see,  for  the  sole  purpose  of  showing  the  amount 
of  the  consideration  paid.  They  were  not  objected  to  as 
evidence.  Perhaps  they  were  not,  if  objected  to,  evidence 
against  Carpenter  of  that  fact.  The  expense  of  procuring 
the  title,  hunting  up  the  heirs,  &c.,  was  proved  by  other 
evidence.  The  evidence  thus  introduced,  without  objec- 
tion, shows  the  expenditure  of  a  sum  more  than  sujfficient 
to  make  Carpenter^s  fair  proportion  amount  to  the  sum 
named  in  the  judgment.  The  answer  was  the  general  de- 
nial, and  yet  under  it  evidence  was  admitted  relative  to  a 
compromise  by  Carpenter  and  Roberts,  after  Stewart  had 
recovered  judgment,  by  which  Carpenter  was  to  pay  Rob- 
erts  800  dollars;  but  whether  that  was  simply  in  discharge 
of  his  liability  as  the  grantor  of  RobertSyOr  whether  it  also 
included  all  the  expenses  incident  to  the  suit,  including 
those  incurred  in  procuring  the  Buckler  title,  was,  by  the 
evidence,  left  a  disputed  question.  The  Court  has  passed 
upon  that  evidence,  and  we  shall  not  disturb  the  finding 
on  that  ground,  even  if  a  payment  to  Roberts  would  have 
extinguished  the  claim  of  the  agent,  which  we  do  not 
decide.     The  appellees  insist  that  the  whole  evidence  on 
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Mar  Term,   that  point  was  irrelevant  under  the  issue.     It  is  too  late- 

.r_l_  now,  for  the  first  time,  to  raise  that  question* 

Wilson         Per  Curiam. — The  judgment  is  affirmed  with  5  per  cent. 
The  Etaith-  damages  and  costs. 

rYilro'd  cl).      -^  -^  Chandler  and  /.  B.  Hynes,  for  the  appellant. 

J,  G.  Jones  and  J.  E.  Blythe^  for  the  appellees. 


•■  ■ 


McDamel  v.  The  Evansville,  Indianapolis,  and  Cleve- 
land Straight  Line  Railroad  Company. 

TiieMifiy,  APPEAL  ffom  the  Oreene  Circuit  Court 

Per  Curiam, — The  case  of  O^ Donald  against  the  same 

appellees,  at  this  term,  is  similar  to  and  determines  this 

case  (1). 

The  judgment  is  affirmed  with  3  per  cent,  damages  and 

costs. 
J,  N,  Evans,  for  the  appellant. 

(1)  Ante,  239. 


.  <#^  » 


Wilson  v.  The  Evansville,  Indianapolis,  and  Cleve- 
land Straight  Line  Railroad  Company. 

Tuejtday,  APPEAL  from  the  Mot^n  Circuit  Court. 

Per  Curiam, — The  judgment  in  this  case  is  affirmed 
with  5  per  cent,  damages  and  costs,  upon  the  reasoning  in 
the  case  of  The  Evansville^  4^,  JRailroad  Co,  v.  Shearerj 
10  Ind.  R.  244. 

W.  V.  Bums,  L.  Barbour,  and  J.  D.  HowUmid,  for  the  ap- 
pellant 
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BCay  Term, 

Cones  v.  Wilson  and  Another.  ^™^' 

Cokes       inSI 

T  146    fi06l 

By  the  R.  S.  of  1852,  the  personal  property  of  a  tax-payer  is  the  primary  fimd      Wiiiov. 
out  of  which  all  taxes  assessed  against  him  upon  poll,  personal,  and  real  es- 
tate, are  to  be  collected,  so  long  as  it  may  be  found  within  the  county. 

By  the  same  statute,  the  aggregate  amount  of  these  taxes  is  a  lien  upon  a^ 
the  real  estate  of  the  tax-payer  within  the  county;  and  no  part  of  such  real 
estate  is  discharged  from  the  lien  till  the  entire  amount  of  the  tax  is  paid; 
though  the  application  of  a  part  payment  to  a  particular  portion  of  such 
real  estate,  will  relievo  such  portion  from  liability  to  sale  until  the  remainder 
b  exhausted.    And  this  lien  attaches  on  the  first  of  January ,  annually. 

An  execution  is  a  lien  upon  the  defendant's  property,  as  against  all  persons, 
from  its  delivery  to  the  officer;  yet  the  officer  holding  it  should  call  upon 
the  defendant  for  payment  before  he  makes  a  levy ;  and  a  county  treasurer 
must  do  so,  as  to  taxes,  before  he  levies  upon  or  seizes  the  property  by  vir- 
tue of  the  duplieate. 

The  assignment  of  property  to  trustees  for  the  payment  of  debts,  is  not  such  a 
transfer  as  will  divest  the  lien  of  the  state  for  taxes. 

Quuzre,  whether  a  lien  for  taxes  holds  personal  property  under  any  and  all  cir- 
cumstances. 

APPEAL  from  the  Deeatwr  Court  of  CJommon  Pleas.    Tunday, 

Perkins,  J. — James  Ooodnow,  on  the  first  day  of  Jamh 
ary,  1858,  was  a  resident  of  Decatur  county,  Indiana,  and 
the  owner  of  real  estate  to  the  value  of  10,000  dollars, 
and  of  personal  of  the  value  of  2,000  dollars.  On  the 
aggregate  amount  of  this  property,  there  was  assessed,  for 
the  year  above  named,  a  tax  of  .90  dollars. 

On  the  19th  day  of  November,  1858,  Ooodnow  assigned 
all  of  said  property  to  Forsf^  and  Wilson,  in  trust  for  the 
payment  of  specified  debts. 

On  the  15th  day  of  January,  1859,  Goodnow  removed 
from  Decatur  county.  Prior  to  May,  1859,  all  of  said  real 
estate  had  been  conveyed  to  purchasers.  In  that  month, 
the  treasurer  of  Decatur  county  seized,  for  the  payment  of 
said  tax  against  Goodnow,  one  hundred  cords  of  wood,  a 
part  of  the  property  of  said  Goodnow  assigned  to  said 
trustees  as  aforesaid,  and  which  had  not  been  removed 
from  off  the  premises  on  which  it  was  when  the  assign- 
ment was  made;  and  the  question  is,  was  that  wood  liable 
to  the  seizure? 

Vol.  XIV.— 30 
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May  Term,        The  personal  property  of  a  tax-payer  is  the  primary 

^^^^*      fund  out  of  which  all  the  taxes  assessed  against  him  upon 

CowBs      poll,  personal,  and  real  estate,  are  to  be  collected,  so  long 

WiLsoy.     as  it  may  be  found  within  the  county.    1  R.  S.  p.  130, 

§§  96, 101. 

-  The  aggregate  amount  of  these  taxes  is  a  lien  upon  all 
the  real  estate  of  the  tax-payer  within  the  county,  and  no 
pcurt  of  such  real  estate  is  discharged  from  the  lien  till  the 
entire  amount  of  tax  is  paid;  though  the  application  of  a 
part  payment  to  a  particular  piece  or  portion  of  such  real 
estate,  will  relieve  such  piece  or  portion  from  liability  to 
sale  till  the  remaining  portions  are  exhausted  by  sale. 
1  R.  S.  p.  132,  §§  111,  112, 114. 

The  lien  upon  the  real  estate  attaches  on  the  first  of 
Jamuury^  annually.    IdL^  §  112  (1). 

Section  113,  on  the  same  page  of  the  volume  cited, 
reads  as  follows: 

^  All  the  property,  both  real  and  personal,  situate  in  any 
county,  shall  be  liable  to  the  payment  of  all  taxes,  penal- 
ties, interest,  and  costs  charged  to  the  owner  thereof,  in 
such  county;  and  no  partial  payment  of  any  such  taxes, 
penalties,  interest,  or  costs,  shall  discbarge  or  release  any 
part  or  portion  of  such  property,  until  the  whole  be  paid ; 
which  lien  shall  in  no  wise  be  affected  or  destroyed  by  any 
sale  or  transfer  of  any  such  personal  property." 

This  section  plainly  implies  a  lien  upon  personal  prop- 
erty for  all  taxes;  but  it  does  not  fix  the  time  when  it  shall 
commence.  As  between  tj^e  state  and  the  owner  at  the 
time  of  assessment,  it  undoubtedly  commences  as  soon  as 
the  duplicate  is  issued  to  the  treasurer*  See  1  R.  S.  pp. 
129, 131. 

An  execution  is  a  lien  upon  the  defendant's  property,  as 
against  all  persons,  from  its  delivery  to  the  officer.  2  R. 
8.  p.  131.  Yet  the  officer  holding  it,  should  first  call  upon 
the  defendant  for  payment  before  he  levies  upon  property. 
Perk.  Pr.,  p.  380. 

The  treasurer  must  do  so,  as  to  taxes,  before  he  levies 
or  seizes  property  by  virtue  of  the  duplicate.  1  R.  S«  pp. 
129, 130. 
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And  we  do  not  think  the  mere  assignment  of  property    ^^y  Term, 
to  trustees  for  the  payment  of  debts  constitutes  such  a       ^^^' 
transfer  of  it  as  will  divest  the  lien  of  the  state  upon  the       ^^^^ 
property  against  the  tax-payer,  however  it  might  be  in       Sims. 
case  of  a  transfer  to  an  absolute  purchaser,  in  good  faith, 
for  a  valuable  consideration. 

Again,  it  does  not  appear  that  the  possession  of  the 
wood  seized  in  this  case,  had  ever  been  delivered  to  the 
assignees,  nor  that  the  deed  of  assignment  had  been  re- 
corded. 

We  leave  the  general  question  as  to  the  lien  of  taxes 
upon  personal  property  under  any  and  all  circumstances, 
undecided. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J*  Oavin  and  O.  J?.  Hordy  for  the  appellant. 

JB.  W,  Wilson^  for  the  appellees. 

(1)  See  BlAckw.  on  Tax  Titles,  646,  and  note;  Doe  t.  Deaven,  8  Geo.  B. 
479. 


LuNo  and  Others  v.  Sims  and  Another. 

In  a  salt  by  the  assignee  of  a  promissory  note  against  the  maker,  an  answer 
ayerring  that  the  assignor  is  the  real  party  in  interest,  without  setting  np 
facts  to  show  snch  to  he  the  case,  is  had  on  demnrrer;  and  interrogatories 
hased  upon  snch  an  answer  will  be  struck  out 

APPEAL  from  the  Carroll  Circuit  Court.  Tuesdayr 

WoRDBN,  J. — Action  by  the  appellees  against  the  appel- 
lants upon  a  promissory  note  made  by  the  latter  to  Cono 
ver  and  Eems^  who  indorsed  it  to  the  plainti£&. 

The  defendants  answered,  amongst  other  things,  as  fol- 
lows: 

"  2.  And  for  further  plea,  the  defendants  say  that  Cor- 
nelius Conover  and  Oeorge  KemSj  who  assigned  the  said 
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May  Term,  note  by  the  name  of  Conaver  and  Kems^  are  the  real  par- 
^^^^'  ties  in  interest,  and  should  be  made  plaintiffs  in  this  suit.'' 
LuHo  They  also  filed  interrogatories  requiring  the  plaintifis  to 

Sims.       answer,  and  say — 

1.  What  was  the  consideration  given  to  Conover  and 
Kerns^  for  the  assignment  of  the  note? 

2.  For  what  purpose  was  the  note  assigned  to  the  plain- 
tiffs? 

3.  Who  are  the  real  parties  in  interest  in  this  suit? 

4.  Who  will  receive  the  proceeds  of  the  judgment  should 
one  be  obtained? 

The  Court  sustained  a  demurrer  to  the  answer  above 
set  out,  and  struck  out  the  interrogatories. 

Final  judgment  was  rendered  for  the  plaintifb. 

The  ruling  of  the  Court  on  the  demurrer,  and  in  striking 
out  the  interrogatories,  is  the  only  thing  complained  of  as 
erroneous. 

The  ruling  on  the  demurrer  was  correct.  The  answer 
set  up  no  facts  to  show  that  the  assignment  of  the  note 
by  the  payees  to  the  plaintiffs  did  not  vest  in  them  the  real 
and  beneficial  interest  in  the  note,  even  if  such  facts  could 
be  shown  against  the  legal  effect  of  the  assignment.  See 
Garrison  v.  Clark,  11  Ind.  R.  369,  and  authorities  there 
cited. 

The  interrogatories  were  correctly  stricken  out,  because 
they  were  not  relevant  to  any  matter  that  was  in  contro- 
versy. The  answer  being  held  bad  on  demurrer,  there  was 
nothing  left  on  which  to  base  the  interrogatories;  and  they 
could  not  be  available  as  a  kind  of  '^fishing  bill"  to  enable 
the  defendant  to  prepare  a  better  answer  in  the  cause. 

We  see  no  error  in  the  ruling  of  the  Court,  and  the 
judgment  must  be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed  with  6  per  cent, 
damages  and  costs. 

J,  C.  Appkgatey  for  the  appellants. 
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^  Bifoy  Term, 

O'Brian  V.  The  State,  on  the  relation  of  Swift.  ^^^'      ,J|  *g 

V. 

Where  the  record  does  not  contain  the  evidence  giren  on  the  trial,  this  Court  Tmt  State. 
will  not  hold  the  reftusal  of  a  new  trial  on  account  of  newly  discoTered  evi- 
dence to  be  error;  for  it  cannot  be  known  how  &r  snch  newly  discovered 
evidence  was  merely  cumulative. 

In  a  prosecution  for  bastardy,  the  jury  may  consider,  in  determining  the  credi- 
bility of  the  relatrix,  the  youth  of  the  defendant,  and  the  testimony  of  the 
relatrix  that  he  never  had  connection  with  her  but  once,  previous  to  which 
she  had  had  no  intimacy  with  him  whatever^  and  had  not  since  intimated 
her  condition  to  him,  or  asked  reparation,  except  by  instituting  the  prosecu- 
tion. 

Where  the  child  was  bom  eight  and  a  half  months  after  the  alleged  single  act 
of  intercourse,  it  was  held  that  the  defendant  might  prove  that  the  mother 

,  had  had  sexual  intercourse  with  other  persons  within  two  weeks  preceding 
and  two  weeks  succeeding  the  alleged  date  of  her  impregnation,  and  that 
such  proof  should  be  considered  by  the  jury  in  connection  with  her  credi; 
bility  as  a  witness. 

APPEAL  from  the  Miami  Circuit  Court. 
Perkins,  J. — Prosecution  for  bastardy.    Judgm 
the  state. 

A  motion  for  a  new  trial  was  made  and  overruled 
The  reasons  assigned  for  the  new  trial  were — 

1.  Newly  discovered  evidence. 
This  evidence  consisted  in  the  admission  of  the  relatrix 

to  a  certain  person,  that  the  defendant  was  not  the  father 
of  her  child,  but  that  another  person  was.  Such  evidence 
would  have  been  material;  but,  as  the  record  does  not  show 
that  given  on  the  trial,  we  cannot  say  how  far  this  newly 
discovered  evidence  may  have  been  simply  cumulative. 

2.  The  defendant  was  a  lad  of  seventeen  years  of  age; 
and  the  mother  swore  that  he  never  had  connection  with 
her  but  once;  that  she  had  never,  before  that  occurrence, 
had  any  intimacy  with  him  whatever,  and  had  not  since 
intimated  her  condition  to  him,  or  asked  for  reparation, 
except  by  instituting  the  pending  prosecution.  The  de- 
fendant asked  the  Court  to  instruct  the  jury  that  these 
facts  might  be  considered,  in  connection  with  the  other 
facts  in  the  case,  in  determining  the  credibility  of  the 
mother  as  a  witness. 
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May  Term,        This  instruction  was  refused,  but  should  have  been 
I860,      given. 


O'Briaw  3.  The  child  was  born  on  the  first  day  of  My,  1859. 
The  Statb.  The  mother  swore  that  the  single  act  of  sexual  intercourse 
with  the  defendant,  by  which  the  child  was  begotten,  oc- 
curred on  the  15th  day  of  October,  1858,  eight  and  a  half 
months  anterior  to  its  birth,  and  the  defendant  offered  to 
prove  that  the  mother  had  sexual  intercourse  with  other 
persons  within  two  weeks  preceding,  and  two  weeks  suc- 
ceeding said  15th  day  of  October;  but  the  Court  restricted 
such  evidence  to  the  period  of  one  week  preceding  and 
one  week  succeeding  that  date. 

The  Court  thus  rightly  conceded  the  admissibility  of 
evidence  of  sei^ual  intercourse  with  other  persons,  to  be 
considered  by  the  jury  in  connection  with  the  question  of 
the  credibility  of  the  mother  as  a  witness;  and  must  have 
adopted  limitations  as  to  times  supposed  to  have  em- 
braced the  extremes  within  wliich  conception  could  have 
taken  place;  but  most  men  who  have  been  placed  in  that 
relation  in  life  which  affords  opportunity  for  observation; 
and  those  not  having  been  in  such  relation,  who  have  in- 
vestigated  the  subject  to  the  extent  of  reading  Buchan  or 
GhinrCs  Domestic  Medicine,  know  that,  in  the  course  of 
nature,  a  child,  living  and  capable  of  surviving  to  the  ordi- 
nary age  of  man,  may  be  born  in  seven,  and  may  not  be 
till  the  expiration  of  ten  months,  or  more,  from  the  cessa- 
tion of  the  catamenia,  indicating  the  time  of  its  concep- 
tion. See,  on  this  point,  Taylor's  Medical  Jurisprudence, 
(2d  ed.)  p.  478. 

The  Court  erred  in  rejecting  the  evidence;  for  if  admis- 
sible in  any  [case],  it  would  seem  to  be  admissible  of  acts 
of  intercourse  during  the  periods  above  named. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Canse  remanded  for  a  new  trial.  Costs  of  reversal  to 
be  taxed  to  the  relatrix. 

D.  D.  Praitj  for  the  appellant. 
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CooKERLY  V.  Mitchell. 


Kay  Tenn, 

1860. 

COOKBBLT 

The  aoth  mle  of  the  Siqneiiie  Ckmrt  adhered  to.  Mitcrbli. 


APPEAL  from  the  Monroe  Circuit  Court.  Tuesday, 

WoKDEN,  J. — Suit  by  MUekeU  against  Cookerly  upon  a 
promissory  note.  Trial  by  the  Court;  finding  and  judg- 
ment for  the  plaintiff. 

No  question  is  made  in  the  case,  except  as  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  finding. 

Counsel  for  the  appellee  make  the  point  that  the  bill 
of  exceptions  does  not  comply  with  the  30th  rule  of  this 
Court,  by  stating  that  the  evidence  set  out  ^<was  all  the 
evidence  given  in  the  cause." 

On  the  other  hand,  it  is  insisted  that  the  record,  on  its 
face,  shoves  that  the  evidence  is  all  contained  in  the  bill, 
without  the  statement  required  by  the  rule.  The  cause 
was  not  submitted  on  an  agreed  state  of  facts,  but,  as  ap- 
pears by  the  entry  of  the  derk,  upon  an  agreed  -statement  of 
the  witnesses.  The  bill  of  exceptions  states  that  the  note 
was  offered  in  evidence,  and  proceeds  thus:  "And  by 
agreement  of  parties,  the  following  statements  in  writing, 
of  Paris  C.  Dtmning^  David  Sheeks^  and  Ambrose  B.  Carl^ 
ton,  were  submitted  as  evidence  in  the  case."  Then  follow 
the  statements  of  the  three  persons  named,  without  any 
statement  that  that  was  all  the  evidence. 

In  the  absence  of  the  30th  rule,  this  record  would  un- 
doubtedly be  held  to  contain  all  the  evidence.  But  the 
rule  was  adopted  to  remove  all  uncertainty,  and  cut  off  all 
discussion,  which  frequently  arose  before  its  adoption,  as 
to  what  should  be  deemed  sufficient  to  show  that  the  evi- 
dence was  all  in  the  record.  It  rules  that  the  words  "'this 
was  all  the  evidence  given  in  the  cause,'  shaU  be  regarded 
as  technical,  and  indispensable  to  repel  the  presumption  of 
other  evidence."  This  rule  has  been  rigidly  adhered  to  in 
this  Court  since  it  took  effect,  and  has  generally  been 
found  to  answer  the  desired  purpose,  without  working 
hardship  to  suitors,  except,  perhaps,  in  a  few  cases  arising 
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MajTenn,    before  the  rule  was  generally  understood.     We  do  not 
^^'^^^      think  there  is  now  any  necessity  for  relaxing  the  rule,  or 
Hall       good  reason  for  holding  the  present  case  to  be  an  excep- 
Rbtvoldb.    tion.     Hence,  we  must  presume  that  the  finding  was  sus- 
tained by  the  evidence,  without  looking  into  the  evidence 
which  is  set  out. 

Pet  Ourianu — The  judgment  is  affirmed  with  5  per  cent 
damages  and  costs. 

J,  Hughes^  for  the  appellant. 

J.  L.  Ketcham  and  /•  Coffin^  for  the  appellee. 


Hall  v.  Reynolds. 

In  a  suit  before  a  jtutioe,  the  defendant  appeared  and  answered,  setting  ap  a 
set-off  larger  than  the  plaintiff's  claim,  but  failed  to  appear  at  the  trial. 
Judgment  was  rendered  against  him  as  by  default,  and  he  appealed  to  the 
Circuit  Court,  where  he  recorered  a  judgment  against  the  plaintiff  for  the 
excess  of  the  B6t^>ff  OTer  his  claim.  JSdd,  that  there  was  such  an  appear- 
ance as  entitled  the  defendant  to  costs,  the  justice's  judgment  being  reduced 
more  than  fiye  dollars. 

Where  the  right  to  costs  depends  upon  the  eridenoe,  and  the  evidence  is  not  in 
the  record;  or  where  it  depends  upon  the  record,  which  itself  does  not  show 
the  ruling  of  the  Court  to  hare  been  wrong,  the  Supreme  Court  will  pre- 
sume the  ruling  to  haye  been  correct;  but  this  rule  has  no  application  to  a 
case  where  the  defendant's  right  to  costs  depends  upon  his  baring  reduced  a 
justice's  judgment  more  than  5  dollars. 

TutBday,  APPEAL  fifom  the  Boone  Circuit  Court. 

WoRDEN,  J. — Reynolds  sued  HaU  before  a  justice  of  the 
peace,  on  a  promissory  note,  claiming  53  dollars,  97  cents. 
Hall  appeared,  and  by  answer  filed  a  denial  to  the  claim, 
and  also  filed  an  offset  amounting  to  64  dollars.  When 
the  cause  was  called  for  trial  before  the  justice,  the  de- 
fendant failed  to  appear,  whereupon  it  was  adjudged  by 
the  justice  that  the  plaintifi*  recover,  as  by  default,  the  sum 
claimed  to  be  due.  HcM  appealed  to  the  Circuit  Court, 
and  upon  trial  the  plaintiff  had  judgment  against  him  for 


OF  THE  STATE  OF  INDIANA-  473 

12  dollars,  47  cents.    The  defendant  moved  to  tax  the    MayTenn, 
coats  against  the  plaintiff,  but  the  motion  was  overruled       ^^^^' 
and  judgment  was  rendered  for  the  plaintiff  for  costs.  Hall 

The  question  thus  raised  as  to  costs,  is  the  only  one  in-   Rktholob. 
volved  in  the  case  here. 

The  case  of  Holcomb  v.  McDonald^  12  Ind.  B.  566,  es- 
tablishes that  there  was  such  an  appearance  in  this  case, 
by  the  defendant  before  the  justice  of  the  peace,  as  enti- 
tled him  to  costs  in  the  Circuit  Court,  the  justice's  judg- 
ment being  reduced  in  the  latter  Court  more  than  5  dol- 
lars.   2  R.  S.  p.  464,  §  70. 

But  the  counsel  for  the  appellee  claims  that  as  the  evi- 
dence is  not  in  the  record,  it  must  be  presumed  that  the 
ruling  as  to  costs  was  correct.  This  position  would  be 
well  taken  if  the  defendant's  right  to  recover  costs  de- 
pended upon  the  evidence,  as  in  Bam  v.  Chregg^  1  Ind.  R. 
81,  where  the  Court  say  that  "if  the  plaintiff  makes  out 
on  the  trial,  in  proof,  a  prima  facie  claim  to  over  50  dol- 
lars, he  will  be  entitled  to  costs,  although  the  effect  of  the 
defendant's  evidence  may  be  to  reduce  his  right  of  recov- 
ery, finally,  below  that  sum.  As  the  evidence  in  this  case 
is  not  upon  the  record,  and  it  appears  that  both  parties  gave 
evidence  to  the  jury,  we  cannot  say  that  the  Court  below 
erred  in  taxing  costs."  The  counsel  dtes  the  cases  of 
Nichols  V.  Woodruffs  8  BIackf.493;  BumeU  v.  Coffin^  4  Ind. 
B.  218;  and  Conner  v.  Winto%  10  id.  25.  These,  and  other 
similar  cases,  undoubtedly  establish  the  proposition  that 
where  the  right  to  costs  depends  upon  the  evidence,  which 
is  not  in  the  record;  or  where  it  depends  upon  the  record, 
which  itself  does  not  show  the  ruling  of  the  Court  to  have 
been  wrong,  this  Court  will  presume  the  ruling  to  have 
been  correct. 

But  this  principle  has  no  application  to  the  case  at  bar. 
Here  the  defendant's  right  to  costs  depends  upon  his  hav- 
ing reduced  the  justice's  judgment  more  than  5  dollars, 
and  not  upon  the  evidence  in  the  cause.  If  the  evidence 
did  not  sustain  the  finding,  it  might  have  been  set  aside; 
but  this  was  not  asked,  and  behind  the  finding  we  cannot 

go. 
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The  justice's  transcript  filed  on  the  appeal  of  the  cause, 
undoubtedly  constitutes  a  part  of  the  record,  so  that  it 
affirmatively  appears  by  the  record  that  the  judgment  by 
him  rendered  was  reduced  in  the  Circuit  Court  more  than 
5  dollars;  hence,  under  the  provisions  of  the  statute,  the 
defendant  was  entitled  to  judgment  for  costs. 

Per  Curiam, — The  judgment  for  costs  is  reversed,  and 
the  cause  remanded*    Costs  here  in  favor  of  appellant. 

O.  &  Hamilton^  for  the  appellant. 

L.  C  Dougherty  J  for  the  appellee. 


.  mm^  » 


Jones  v.  Thomas. 

A  fiheriff  or  his  deputy  taking  property  in  attachment,  may  keep  it  himaelfy 
and  receire  the  amount  allowed  by  the  Court  therefor,  or  he  may  employ 
some  one  to  keep  it,  pay  him  therefor,  and  receive  the  amount,  coUe^rtcd  as 
part  of  the  costs,  unless  he  pay  the  keeper  more  than  the  Court  will  allow. 


Tuesday, 
June  12. 


"  APPEAL  from  the  Porter  Circuit  Court 

Perkins,  J. — Jones^  was  sheriff  of  Porter  county.  His 
deputy  seized  certain  property  (three  horses)  by  virtue  of 
a  writ  of  attachment  He  delivered  the  horses  to  T7u>mas 
for  keeping,  no  delivery-bond  having  been  executed  for 
them  by  the  person  in  whose  possession  they  were  seized. 
TViomas  kept  them  nine  months;  and  this  suit  was  against 
the  sheriff  for  compensation  for  such  keeping.  When  the 
horses  were  delivered  to  Thonms  by  the  deputy  sheriff,  the 
latter  told  him  the  compensation  would  be  what  the  law 
allowed.  This  was  all  the  evidence  of  the  contract  under 
which  the  horses  were  kept  The  Court  allowed  290  dol- 
lars. 

We  think  the  decision  was  right 

The  code  provides  that  the  sheriff  shall  be  allowed  by 
the  Court  the  necessary  expenses  of  keeping  the  attached 
property,  to  be  paid  by  the  plaintiff  and  taxed  in  the 
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costs.    The  sheriff,  then,  had  a  nsht  to  provide  for  the   May  Term, 
keeping  of  the  attached  property;  and  the  deputy  to  whom       j-^^^' 
the  writ  was  given  for  execution  would,  in  the  absence  of    Buboes* 
any  special  interference  or  instructions  on  the  part  of  the    ^ixtlocK. 
sheriff,  have  the  same  power,  as  incident  to  the  execution 
of  the  writ,  and  the  sheriff  would  be  bound  by  his  act. 
2  R.  S.  p.  11,  §  4.    The  officer  might  have  kept  the  prop- 
erty  himself,  and  received  the  amount  allowed  by  the 
Court  therefor;  or  he  might,  as  was  done  in  this  case,  em- 
ploy some  one  else  to  keep  it,  pay  him  therefor,  and  receive 
the  amount  collected  as  part  of  the  costs,  if  he  did  not 
pay  the  keeper  more  than  the  Court  would  allow.    K  he 
did,  it  would  be  his  loss. 

Why  the  property  was  kept  so  long  as  it  was  in  this 
case,  when  the  law  allowed  an  earlier  sale,  we  do  not 
know;  nor  is  it  a  matter  into  which  Tliamas  was  bound  to 
inquire.     See  2  R.  8.  p.  67,  §§  174, 175. 

Per  Ouriam. — The  judgment  is  affirmed  with  6  per  cent 
damages  and  costs. 

X  B.  NileSj  for  the  appellant. 


Burgess  v.  Matlock  and  Another. 

The  Btatttte  in  reference  to  filing  ft  transcripft  of  a  justice  of  the  peace,  is 
merely  directory  as  to  the  hand  of  the  person  bj  whom  he  shall  lodge  the 
transcript  with  the  clerk. 

The  defendant  in  a  proceeding  in  garnishment,  may  appeal,  under  the  general 
statute,  from  the  judgment  of  a  justice. 

APPEAL  from  the  Hendricks  Court  of  Common  Pleas.  Tuesday, 
Hanna,  J. — The  appellees  caused  an  attachment  to  be 
issued  by  a  justice  of  the  peace,  in  a  proceeding  against 
one  Hopwood.  At  the  same  time,  process  of  gariushment 
was  taken  out  against  the  appellant,  on  the  ground  that 
he  had  'Mhe  control  and  agency  of  moneys  belonging  to 
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,  May  Term,   and  due  said  defendant"  (Sbpwood).  ^  A  summons  was 

._i!ll_  issued  against  Hopwood^  and  returned  not  found;  also  the 

B1JBOB88  order  of  attachment  was  returned,  no  property  found.  On 
Matlock,  the  same  day,  the  defendant  was  called  and  a  judgment 
rendered  against  him.  Burgess  appeared  and  answered; 
a  judgment  was  rendered  against  him,  ordering  him  to 
pay  into  Court  the  amount  for  which  the  judgment  was 
so  rendered  against  Hopwood.  From  this  judgment,  the 
record  shows,  Burgess  appealed  to  the  Common  Pleas, 
where,  on  motion  of  the  plaintiffs,  the  appeal  was  dis- 
'  missed* 

The  reason  for  the  dismissal  is  not  disclosed  in  the 
record.  The  brief  of  the  appellees  states  that  the  reason 
was  that  the  transcript  of  the  justice's  judgment,  &c.,  was 
filed  by  the  attorney  of  the  said  Burgess^  and  not  by  the 
justice,  in  the  clerk's  office.  The  appellant  places  the  ac- 
tion of  the  Court  on  the  ground  that  it  decided  that  no 
appeal  lay  in  favor  of  the  garnishee. 

Neither  of  the  reasons  is  sufficient.  The  record  shows 
that  Burgess  appealed.  The  statute  in  reference  to  the 
duty  of  the  justice  as  to  filing  a  transcript,  is  merely  di- 
rectory as  to  the  hand  of  the  person  by  whom  he  shall 
lodge  the  transcript  with  the  clerk. 

We  do  not  see  any  reason  that  should  prevent  a  defend- 
ant in  a  proceeding  in  garnishment,  from  availing  himself 
of  the  general  statute  allowing  appeals  firom  the  judg- 
ment of  a  justice.  His  rights  might  be  as  much  affected, 
and  wrongfully,  as  if  the  proceeding  was  in  the  nature  of 
an  original  suit  directly  against  him. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

L»  M.  Campbell^  for  the  appellant. 

C  C  Nave,  for  the  appellees. 
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May  Term, 

1860. 


SiPE  r.  SiPE.  

SiFB 
V. 

Complaint  hj  A.,  administratrix,  against  B,  as  executor  of  his  own  wrong,  for  Sips 
intermeddling,  ^.,  laying  the  acts  on  the  6th  of  November.  Answer,  1.  A 
general  denial;  2.  A  denial,  and  avcnnent  of  property  in  defendant;  3.  De- 
nial that  ho  was  executor,  &c.  Reply  in  denial.  After  the  eyidonce  had 
been  heard  and  the  argument  began,  the  plaintiff  was  permitted  to  amend 
the  complaint  by  striking  out  November  and  inserting  October,  The  eridenco 
showed  that  the  deceased  died  on  the  Sd  of  October,  and  that  the  plaintiff 
obtained  letters  on  the  30th  of  that  month.  The  jury  found  specially  that 
the  defendant  intermeddled  at  all  times  af^er  the  death  of  the  decedent  un- 
til the  last  of  November, 

Held,  1.  That  the  time  laid  should  bring  the  case  within  the  statute  of  limita- 
tions, and  that  the  evidence  should,  perhaps,  show  that  the  acts  complained 
of  preceded  the  grant  of  letters,  &c. 

2.  That  the  amendment  met  the  evidence,  and  did  not  change  either  claim  or 
defense. 

3.  That  the  costs  prior  to  the  amendment  were  properly  charged  against  the 
defendant. 

Where  only  a  general  objection  is  taken  to  the  ruling  on  instructions,  and  they 
are  as  favorable  to  the  appellant  as  he  has  a  right  to  ask,  the  objection  will 
not  be  noticed. 


APPEAL  from  the  Randolph  Court  of  Common  Pleas.  Tuesdtuf, 

June  12 

Hanna,  J. — Mary  Sipe,  as  administratrix  of  the  estate 
of  her  deceased  husband,  sued  John  Sipe,  as  executor  of 
his  own  wrong,  for  intermeddling  with  the  property  of  said 
decedent,  averring  in  the  complaint  that  such  acts  of  inter- 
meddling took  place  on  the  6th  day  of  November^  1856. 

The  defendant  answered — 

1.  A  general  denial. 

2.  A  denial,  and  averring  that  the  property  was  the  prop- 
erty of  the  defendant. 

3.  A  denial  that  he  was  executor  of  his  own  wrong,  as 
charged. 

Reply,  in  denial. 

Trial;  verdict  for  the  plaintiff;  and  also  answers  to  in- 
terrogatories propounded.  Motion  for  a  new  trial  over- 
ruled, and  judgment  for  the  amount  of  the  verdict,  and  10 
per  cent,  damages.     The  evidence  is  in  the  record. 

After  the  evidence  had  been  heard,  and  the  argument  to 
the  jury  had  begun,  on  the  plaintiff's  motion  she  was  per- 
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Uay  Tcnn,    mitted  to  strike  out  the  word  Novembefj  and  insert  in  its 
______  stead  the  word  October,  in  the  complaint. 

-     Sip«  This  is  the  first  error  complained  of.     The   evidence 

SiPE.  showed  that  the  deceased  died  on  the  2d  of  October,  1856, 
and  that  the  plaintiff  obtained  letters,  &c,  on  the  30th  of 
the  same  month.  The  date  of  the  intermeddling,  as  origi- 
nally charged,  was  on  the  6th  of  the  next  month — ^by  the 
amendment,  it  was  plficed  a  month  earlier. 

It  is  insisted  that  the  evidence  should  have  been  con- 
fined to  the  time  charged,  and  as  that  was  after  the  grant 
of  administration,  that  a  case  against  the  defendant,  in  the 
character  in  which  he  was  sued,  conld  not  have  been  sus- 
tained upon  the  original  complaint;  and  that  the  amend- 
ment was  a  change  of  the  issue,  in  substance,  and  ought 
not  to  have  been  permitted,  &c. 

This  reasoning  is  not  sound.  The  time  laid  in  the  com- 
plaint should  bring  the  case  within  the  statute  of  limita- 
tions, and  the  proof  should,  perhaps,  show  that  the  acts 
complained  of  preceded  the  grant  of  letters  of  administra- 
tion. 

There  was  a  special  interrogatory  upon  this  point  to  the 
jury,  who  returned  that  the  defendant  ^intermeddled  with 
all  the  property  at  all  times,  after  the  death  of  Henry  Sipe, 
until  the  last  of  November.^^ 

The  amendment  was,  perhaps,  immaterial.  At  most  it 
was  only  such  an  one  as  met  the  evidence,  and  did  not 
substantially  change  either  the  claim  or  defense.  2  R.  S. 
p.  48,  §  99.  No  new  issue  was  thereby  made  or  tendered. 
Trees  v.  Eakin,  9  Ind.  R.  556. 

Many  instructions  were  given  to  the  jury,  some  asked 
were  refused,  and  others  modified.  The  defendant  does 
not  point  out  any  other  than  a  general  objection  upon  this 
point;  and  as  the  instructions,  all  taken  together,  are  fully 
as  favorable  as  he  had  a  right  to  ask,  we  will  not  further 
notice  them. 

The  next  point  made,  is  upon  the  refusal  of  the  Court 
to  tax  the  cost  made  prior  to  the  amendment,  against  the 
appellee.  K  the  view  we  have  already  taken  of  that 
amendment  is  correct,  there  was  no  error  in  that  ruling. 
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It  is  insisted  that  a  new  trial  should  have  been  firanted;    ^^7  '^oi™» 
that  the  evidence  did  not  sostain  the  verdict  upon  two  __ir___ 
points;  first,  as  to  the  intermeddling  after  the  death  and      Butus 
before  administration;  and  second,  if  it  did,  the  amount     Mbbcbr. 
found  is  too  large.    Both  these  questions  were,  as  to  de- 
fendant, fairly  put  to  the  jury,  together  with  the  last  one 
raised,  namely,  that  if  the  defendant  took  possession  of 
the  property,  under  a  claim  of  title,  he  was  not  liable  in 
this  suit.     The  jury  passed  upon  these  questions,  and,  as 
there  was  evidence  tending  to  sustain  the  verdict,  we  can- 
not disturb  it. 

Per  Owriam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

J,  Brown  and  TF.  A,  Peelle^  for  the  appellant. 

T.  ilf.  Broume,  &  Colgrove^  and  J.  J.  Cheney^  for  the  ap- 
pellee. 


i» » 


Butler  and  Others  v.  Mbrceb. 

APPEAL  from  the  Elkhart  Court  of  Common  Pleas.     Tunday, 

Per  Curiam. —  Suit  for  disturbance  of  the  occupancy 
and  possession  of  a  dwelling  house,  and  injury  to  the 
same,  by  breaking  the  windows,  &c*  Recovery  by  the 
plaintifil 

The  Court  instructed  the  jury  that  if  the  injury  to  the 
house  was  malicious,  they  might  give  vindietive  damages. 
As  a  maUcioos  trespass  is  punishable  criminally,  it  is  not 
punishable  civilly.     Tabor  v.  Hutsony  5  Ind.  R.  322. 

The  judgment  is  reversed  with  costs.  Cause  remanded, 
&c 

E,  M.  Chamberlain^  T.  O.  Harris^  and  J.  H  Baker,  for 
the  appellants. 
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May  Tenn, 
1860. 

CoPLnroBR 

V. 

The  Stxax- 

BOAT  David 

GiBSOir. 


CoPLiNOER  r.  The  Steamboat  Dayid  Gibson. 


The  water-craft  law  of  Indiana,  proTiding  for  the  enforcement  of  liens  on  vet- 
sels,  does  not  extend  to  contracts  made  and  broken  ont  of  this  state,  and 
conteqnentlj  an  attachment  salt  will  not  lie  for  a  breach  of  such  a  contract. 

An  action  in  rem  would  not  lie  at  conunon  law. 

The  law  of  a  foreign  state,  where  such  a  contract  was  made  or  broken,  will  not 
be  enforced  in  a  suit  upon  the  contract  in  this  state,  unless  the  law  be  plead- 
ed and  proved,  and  even  then,  no  further  than  our  system  of  practice  will 
enable  the  Courts  to  enforce  it. 

A  suit  in  peraonam,  as  at  common  law,  would  lie,  and  the  action  would  be 
transitory;  but  to  nuuntain  it,  jurisdiction  of  the  person  would  have  to  be 
acquired,  either  by  serrioe  of  process  or  voluntary  appearance. 

The  filing  of/ an  attachment-bond,  and  taking  depositions  on  behalf  of  a  ves- 
sel, do  not  constitute  a  voluntary  appearance  to  the  suit,  as  one  in  personam, 

SeTttble,  that  the  plaintiff  in  an  attachment  suit  under  the  statute,  might  move 
for  leave  to  amend  his  complaint,  and  to  have  process  against  the  person,  so 
as  to  change  his  proceeding  to  a  common-law  action. 


Tuesday, 
June  12. 


APPEAL  from  the  Jefferson  Circuit  Court. 

Perkins,  J. —  Coplinger  filed  his  complaint  in  the  Jeffer- 
son Circuit  Court,  alleging  that  he  shipped  certain  articles 
of  freight  upon  the  steamboat  David  Cribsony  at  Cincin- 
nati^ Ohio^  to  be  delivered  to  one  Johnson^  at  his  landing  in 
Chicot^  state  of  Arkansas,  for  a  certain  consideration  to  be 
paid;  that  the  articles  were  not  delivered  at  said  landing 
in  Chicot,  but  were  taken  to  and  left  at  Nbiv  Orleans,  in 
the  state  of  Louisiana;  that  damages  accrued  to  him,  by 
the  breach  of  said  contract,  to  the  amount  of  350  dollars, 
which,  he  prayed,  might  be  enforced  against  said  steam- 
boat Gibson,  then  lying  in  the  waters  of  the  Ohio  river, 
opposite  Jefferson  county,  Indiana.  The  boat  was  seized 
by,  and  was  bonded  out  from  under,  an  attachment,  in 
vacation,  her  master  executing  the  bonds,  who  also  took 
some  depositions  touching  the  case,  during  the  vac  ation. 

At  the  next  term  of  the  Court,  when  the  cause  was 
called,  the  plaintiff  moved  for  a  rule  for  an  answer,  and 
the  defendant  interposed  a  motion  that  the  attachment  be 
discharged  or  quashed,  and  the  suit  dismis^std  for  causes 
then  assigned. 
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The  Conrt  sustained  the  defendant's  motion,  and  dis-    May  Term, 
missed  the  cause.  looU. 


This  proceeding  was  instituted  under  the  water-craft  Copuhoeh 
law  of  Lidiana;  but  the  case  of  The  SUawboaU  Sfc.  v.  Ths  Stbam- 
Richardson,  9  Ind.  R.  526,  decides  that  that  law  does  not  ^^q^^ov!"" 
extend  to  contracts  made  and  broken  out  of  this  state. 
Perk.  Pr.,  p.  520  (1).     It  is  clear  from  the  allegations  of 
the  complaint,  that  the  contract  described  therein  was 
made  and  broken  out  of  this  state. 

Such  a  proceeding  is  not  authorized  by  the  common 
law. 

But  it  was  contended  that  the  law  of  Ohio  upon  this 
subject  was  similar  to  that  of  Indiana^  and  that  the  Courts 
of  Indiana  would  enforce  the  Ohio  law.  They  might  have 
done  so,  had  the  Ohio  law  been  pleaded  and  proved;  not 
otherwise.  Wilson  v.  Clark,  11  Ind.  R.  386.  Even  were 
the  Ohio  law  pleaded  in  a  given  case,  the  Courts  of  this 
state  would  not  enforce  it  further  than  our  own  system  of 
judicial  proceedings  would  enable  them  to  do  so.  Doe  v. 
Collinsy  1  Ind.  B.  24.     See  4  Am.  Law  Reg.,  pp.  119,  747. 

The  pending  suit  coqld  not,  then,  be  maintained  against 
the  boat,  and  the  attachment  was  rightly  quashed. 

Was  the  suit  rightly  dismissed? 

A  suit  in  personam,  as  at  common  law,  could  be  main- 
tained on  the  cause  of  action  described  in  the  complaint; 
and  the  action  would  be  transitory;  but  to  maintain  it, 
jurisdiction  over  the  person  would  have  to  be  acquired, 
either  by  service  of  process,  or  the  voluntary  appearance 
of  the  party. 

The  filing  of  the  bond  and  taking  of  depositions  in  this 
case,  did  not  constitute  a  voluntary  appearance  to  the  suit, 
as  one  in  personam.    Ind.  Dig.,  pp.  126, 154. 

When  the  attachment  was  quashed,  then,  there  was  on 
file  in  the  Court  simply  a  complaint  for  an  attachment. 
For  that  purpose,  it  was  unavailing,  and  should  not  en- 
cumber the  docket.  Had  the  plaintiff  interposed  a  mo- 
tion, before  the  cause  was  dismissed,  for  leave  to  amend 
his  complaint,  and  for  process  against  the  person,  so  as  to 
Vol.  XIV.— 31 
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May  Tenn,    have  changed  his  proceeding  to  a  common-law  action,  per- 
•*^"^*      haps  such  a  motion  should  have  been  granted. 

CopLiNOBB       Per  Curiam. — The  judgment  is  affirmed  with  costs. 

Thb  Stbam-       H.  W.  Harringiofiy  for  the  appellant  (2). 

"^GLwr"*       IT.  M.  Dunn  and  A.  W.  Hendricks,  for  the  boat  (3). 

(1)  2B.  S.  p.  183. 

(2)  Mr.  Uarrington  contended  that  when  the  master  or  other  person  appears 
and  bonds  out  the  vessel,  the  action  becomes  personal;  that  the  Court  did  not 
pass  upon  this  point  in  Curson  t.  The  Talmas  S  Ind.  R.  194,  decided  under  the 
statute  of  1843.  That  the  complaint  does  not  show  that  the  contract  was 
made  out  of  the  state,  and  that  there  is  no  legal  presumption  that  it  was  made 
in  another  state.  2  Hill,  201.  That  the  case  of  The  J.  P.  Tweed  y.  Richards, 
9  Ind.  R.  525,  was  disposed  of  upon  the  proof  and  the  merits;  that  in  that 
case  no  part  of  the  contract  was  to  be  performed  within  the  waters  of  this 
state,  and  there  was  no  proof  that  the  laws  of  Louisiana  or  Tennessee  gave  a 
lien  upon  the  boat,  &c.  That  the  attachment  was  erroneously  set  aside;  Uiat 
the  lex  loci  contrachis  may  control  even  where  the  contract  is  to  be  performed 
and  is  broken  wholly  in  another  state,  i. «.  if  the  lex  loci  gives  the  right,  and  the 
lex  fori  a  remedy,  that  remedy  may  be  enforced  in  our  statb.  9  Ind.  R.  525. 
— Story's  Confl.  of  Laws,  4  3226.  That  upon  the  motion  to  quash  the  attach- 
ment, and  before  the  decision,  the  appellant  produced  before  the  Court  an  au- 
thenticated copy  of  the  statute  of  Ohio  giving  the  remedy  against  the  boat; 
and  read  it  in  the  argument,  the  issues  not  then  being  formed,  and  the  same  is 
before  this  Court.  That  if  the  attachment  was  properly  set  aside,  it  was  error 
to  dismiss  the  entire  action;  that  the  case  was  not  like  a  foreign  attachment,  a 
party  having  appeared,  and,  by  giving  bond,  changed  the  action  from  one  in 
rem  to  one  in  personam.  6  Blackf.  291. — 2  Ind.  R.  535. — 1  id.  121.  That, 
hence,  if  the  complaint  was  substantially  defective,  the  defendant  should  hare 
demurred.  That  the  objection  that  the  plaintiff  could  not  bring  the  action, 
was  not  tenable,  even  if  it  could  have  been  made  upon  motion.  Hancock  r. 
Ritchie,  11  Ind.  R.  48. 

j(3)  Messrs.  Dunn  and  Hendricks,  contra: 

That  this  water-craft  lien  law  applies  only  to  contracts  made  in  this  state, 
or,  at  least,  those  made  with  reference  to  the  laws  of  this  state,  is  a  proposi- 
tion now  well  settled.  The  J.  P.  Tweed  v.  Richards,  9  Ind.  R.  525.— Tlic 
Steamboat  Champion  v.  Jantzer,  16  Ohio  R.  91. -^GoodsiU  v.  The  Brig  St.  Louis, 
16  id.  178. 

The  general  principle  that  such  statutes  can  have  no  extra-territorial  opera- 
tion has  long  been  well  established. 

As  long  ago  as  1820,  this  Court  held  that  our  statute  making  certain  words 
actionable,  could  not  be  applied  to  words  spoken  out  of  the  state.  1  Blackf. 
71.  It  is  "held  that  a  statute  giving  damages  to  a  personal  representative,  or 
to  surviving  relatives  for  destruction  of  life,  has  no  extra-ten ito rial  effect," 
Campbell  v.  Rogers,  in  the  Superior  Court  of  Cincinnati,  4  Am.  Law  Reg.,  747. 
Many  similar  cases  might  be  cited. 
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But  it  U  said  that  tho  ccvinplaint  does  not  show  that  this  contract  to  trans- .  May  Term, 
])ort  was  made  without  tho  state  of  Indiana.    Here  wo  differ  upon  a  point  of        I860, 
fact  simply,  and  ask  that  the  question  bo  tried  by  the  record.    As  we  read  the  ~~~ 
complnint,  it  shows  that  tlip  property  was  shipped  at  Cincinnati^  Ohio,  to  be  ^^ 

transported  to  Johnson's  landing  in  Arkansas,  in  which  last-named  state  the  Thb  Sts^am- 
contract  is  alleged  to  have  been  broken.    The  complaint  certainly  says,  "and   boat  Datid 
that  the  said  McKinley,  captain  at  said  time  of  said  boat,  reoeired  said  prop-       Gibson. 
erty  on  board  said  steamer  at  Cincinnati,  Ohio,  and  agreed  to  carry  the  same 
from  said  place  to  said  Johnson's  landing  aforesaid."    The  complaint  shows 
where  Johnson's  landing  is,  viz.,  in  the  connty  of  Chicot,  and  state  of  Arlccauat, 
and  opposite  to  Point  Worthington,  in  Mississippi, 

Bat  it  is  suggested  that  as  the  boat  in  performing  her  Toyage,  mnst  necessa- 
rily navigate  the  riyer  border  of  this  state,  she  therefore  became  liable  to  the 
laws  of  Indiana.  We  will  not  hero  stop  to  ai^o  that  the  Ohio  river  bordering 
upon  this  state,  is  not  within  it,  and  forms  no  part  of  it;  that  its  north-eastern 
low-water  mark  bounds  our  territory;  that  it  is  a  conmion  highway  along  our 
border,  the  fee  simple  or  ultimate  dominion  of  which,  beyond  low-water  mark, 
is  in  Kentucky,  though  Indiana  has  a  limited  jurisdiction  oyer  it.  We  will  not, 
either,  attempt  to  point  out  the  intolerable  oonfusion  and  evil  that  would  re- 
sult, if  it  should  be  established  that  a  contract  of  affreightment  made  in  Ohio, 
to  be  performed  in  Arkansas,  is  subject  to  the  local  laws  of  each  and  every 
riparian  sovereignty  along  whose  borders  the  boat  must  pass  in  performing 
her  voyage.  We  will  only,  upon  this  point,  say  that  we  know  of  but  two 
jurisdictions  whose  laws  have  been  allowed  to  govern  contracts,  viz.,  the  laws 
of  the  place  of  the  contract,  and  those  of  tho  place  of  performance.  We 
need  not  here  inquire  which  law  would  govern  in  this  case.  The  result  here 
would  bo  the  same,  whether  the  law  of  Ohio  or  that  of  Arkansas  applies. 
This  proposition  of  plaintiff's  counsel  seems  to  as  to  be  entirely  novel,  and  he 
has  not  thought  it  necessary  to  fortify  it  either  by  authority  or  reasoning. 

But  it  is  said  that  a  motion  to  dismiss  would  not  lie;  that  although  the  ac- 
tion was  at  first  in  ran,  yet  a  bond  being  filed  and  the  boat  discharged,  it  be- 
came a  proceeding  in  jyersonam  against  the  master.  This  is  true.  It  was  so 
held  under  the  water-craft  law  of  1843,  and  the  decisions  are  equally  applica- 
ble under  tlie  present  code.  But  it  is  also  true  that  under  the  code  of  1848, 
the  same  use  was  made  of  the  motion  to  dismiss,  that  was  made  in  this  case, 
and  that  tho  practice  was  held  correct  in  this  Court. 

It  is  true,  that  after  bond  filed,  the  action  became  personal  against  the  mas- 
tei*,  but  for  what?  Certainly  for  any  claim  that  may  be  established  under  the 
statute  against  the  boat,  and  no  other.  The  legal  effect  of  hia  bond,  and  of 
the  judgment  in  personam  against  him,  is  that  ho  sball  respond  personally  to 
any  claim  that  the  boat  would  have  been  subjected  to  had  she  remained  in  the 
custody  of  the  law.  It  docs  not  become  a  personal  action  to  enforce  any  per- 
sonal claim  that  may  have  existed  previously  against  the  master,  but  simply 
to  enforce  against  him  personally  any  claim  that  may  be  found  a  lien  under 
the  statute  against  the  boat.  It  surely  would  not  be  pretended  that  after  a 
boat  has  been  attached,  say,  as  for  supplies  furnished,  and  the  master  has  pro- 
cured her  release  by  substituting  his  own  bond  with  surety,  the  plaintiff  might 
go  on  to  prove  any  individual  claim  against  him  or  the  owners  of  the  boat, 
though  constituting  no  lien  under  tho  statute  against  the  boat.  This  would 
render  the  water  craft  law  an  efficient  machinery  for  fictitious  commencement 
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May  Term,  •  of  snit,  and  might  serioiuly  confound  the  statutes  giying  to  the  Courts  their 
1860.       jurisdiction  over  the  persons  of  defendants.    The  bond  may  be  giTon  bj  the 

~ defendant  herself,  or  by  the  master,  owner,  or  consignee,  and  its  condition  is, 

^  "that  the  defendant  will  perform  the  judgment  of  the  Court."   2  B.  S.  p.  184, 

The  Steam-   4  661. 

BOAT  Datid       This  clearly  indicates  the  truth  of  what  we  contend  for,  Tix.,  that  the  snb- 
Btituted  defendant  is  liable  in  personam  only  for  whatever  judgment  the  yeasel 
herself  would  have  been  liable  for,  if  she  had  not  been  bonded  out  and  dis- 
charged.   In  1  Ind.  R.  123,  the  Court,  spealung  of  a  water-craft  attachment- 
bond,  say:    "It  was,  in  most  respects,  similar  to  an  appeal-bond,  and  upon 
non-payment  of  the  proper  judgment  in  the  attachment  suit,  its  conditions 
would  hare  been  broken."    We  understand  that  such  a  bond  covers  only  sach 
claims  as  exist  against  the  boat — ^that  is,  such  claims  as  the  statute  makes  liens 
upon  the  boat,  and  for  the  recovery  of  which  the  boat  may  be  sued  as  a  per- 
son.   If  this  is  true,  it  must  necessarily  follow  that  when  the  attachment  ii; 
discharged,  the  action  goes  out  of  Court — nothing  remains  to  be  adjudicated 
upon.    If  it  may  still  proceed  in  penonam  against  the  substituted  party,  tlien 
there  is  no  practical  difference  between  an  attachment  authorized  by  statute, 
and  one  not  authorized — ^between  one  regularly  issued,  and  one  irregularly  is- 
sued.   In  either  case,  the  master  or  owner  is  compelled  to  give  bond  to  obtain 
restitution  of  the  boat,  or  to  have  her  tied  up  in  port  while  the  suit  is  pending. 
If  he  does  give  bond,  it  matters  nothing,  according  to  this  doctrine,  whether 
there  was  any  lien  under  the  statute  against  the  boat  or  not,  provided  there 
existed  a  personal  lien  against  the  master  or  owner.    By  virtue  of  the  attach- 
ment, as  it  is  claimed,  the  Court  has  obtained  jurisdiction  to  try  the  personal 
claim  against  the  master  or  owner,  even  though  the  attachment  was  utterly 
unauthorized  by  law,  and  notwithstanding  the  Court  might  have  had  no  juris- 
diction of  the  person  of  the  master  or  owner  by  reason  of  his  residence,  if  the 
suit  had  been  brought  in  the  ordinary  way.     Hie  Lawrenceburgh  Ferry-Boat  v. 
Smithy  7  Ind.  R.  520,  shows  tliat  the  personal  judgment  must  be  for  whatever 
the  boat  would  have  been  liable  for  in  rem,  had  there  been  no  substitution. 
There  Pratt  neither  owed,  nor  was  liable  for  anything  personally.    If  in  such 
case,  the  judgment  is  rendered  against  the  boat,  it  is  considered  but  a  formal 
error.    Ibid, 

When  it  is  urged  that  a  motion  to  quash  an  attachment  will  not  lie  after  a 
natural  person  lias  come  in  as  defendant,  we  simply  answer  that  it  is  decided 
'  differently.  Carson  v.  The  7b/ma,  3  Ind.  R.  194.  The  practiee  of  moving  to 
quash  is  familiar  in  all  cases  of  seizure  either  of  property  or  person.  This 
being  entirely  a  statutory  proceeding,  the  attachment  should  appear  on  the 
fkce  of  the  proceedings  to  be  authorized  by  the  statute.  A  steamboat  can  be 
treated  as  a  person,  only  where  the  statute  clearly  authorizes  it  to  be  so  treated. 
If  the  complaint  on  which  the  attachment  is  issued,  shows  that  the  proceedings 
were  not  within  the  statute,  and  that  the  seizure  was  unlawful,  a  motion  to 
quash  is  obviously  proper. 

But  it  is  said  that  in  this  case  the  motion  came  too  late,  and  was  waived — 

1st.  Because  the  boat  had  been  bonded  out  in  vacation. 

2d.  Because  the  parties  had  taken  depositions  in  the  case  in  vacation. 

As  to  this  first  reason  for  the  objection,  it  Ib  set  at  rest  by  the  case  in  3  Ind. 
R.  194.  It  is  true,  as  stated,  tliat  that  decision  was  made  under  the  statutes  of 
1843,  but  it  is  equally  applicable  to  the  similar  provisions  of  the  present  code. 
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Wliere  an  irregular  attachment  might  be  made  in  vacation  of  Court,  it  would  .  May  Tenn, 
be  most  unreasonable  to  saj  to  the  owner  of  a  boat,  "you  must  either  waire        1860. 
this  irregularity,  or  suffer  your  ressel  to  remain  in  custody,  rotting  in  the  "^ 
docks,  until  Court  meets."    It  is  but  reasonable  that  he  should  be  allowed  to  „ 

gire  security  equiyalent  to  the  boat  herself  for  the  performance  of  any  judg-  Thx  Stbam- 
ment  that  might  go  against  the  boat,  and  then  come  into  Court  with  the  same  boat  David 
rights  he  would  have  if  the  boat  was  still  held  by  the  sheriff.    This  course       Gibson. 
operates  hardship  upon  neither  party.   In  procuring  restitution  of  his  boat^  he 
only  admits  that  she  was  attached,  not  that  she  was  regularly  attached.    He 
waives  no  irregularity,  for  he  has  no  opportunity  to  complain  of  any,  and, 
hence,  it  is  decided  as  in  3  Ind.  B.  194. 

As  to  the  other  reason  assigned  for  the  position  that  the  right  to  the  motion 
was  waived,  viz.,  that  the  parties  had  taken  depositions  in  the  case,  we  have 
only  to  say  that  this  is  the  first  time  we  ever  heard  it  suggested  thai  taking 
depositions  in  vacation  is  an  appearance  to  the  action. 

Again,  it  is  urged  by  plaintiff's  counsel,  that  though  a  lien  may  not  exist  on 
the  boat,  under  the  statute  of  this  state  (although  he  says  in  his  brief  that  the 
proceedings  were  commenced  under  the  Indiana  statute),  stiU  the  proceedings 
would  lie  under  the  Ohio  statute,  and  that  statute  was  brought  to  the  attention 
of  the  Circuit  Court,  by  being  read  to  the  Court  by  plaintiff's  counsel  in  his 
argument. 

We  do  not  feel  called  upon  here  to  discuss  the  question  Aether  this  pro- 
ceeding might  or  might  not  have  been  maintained,  if  it  had  been  commenced 
in  an  Ohio  Court.  We  merely  submit,  first,  that  the  Ohio  statute  was  neither 
pleaded  nor  proved  in  the  Circuit  Court;  and,  second,  that  if  it  had  been,  our 
Courts  would  not  enforce  the  peculiar  remedies  known  to  the  practice  of  other 
states.  ■ « 

Suppose  the  pleadings  had  gone  on  to  issue  in  the  Court  below,  and  the 
plaintiff  had  replied  the  Ohio  statute.    This  would  have  been  bad — 

1st.  Because  it  would  have  been  a  departure — ^the  complaint  counting  upon 
a  lien  under  one  law,  and  the  reply  upon  a  lien  under  another. 

2d.  It  would  have  been  an  attempt  to  enforce  in  Indiana  not  only  a  right 
springing  out  of  an  Ohio  statute,  but  to  do  so  by  means  of  the  peculiar  machi- 
nery prescribed  by  the  Ohio  legislature  to  the  Ohio  Courts.  This  could  not 
have  been  allowed.    16  Ohio  R.  180. 

But  it  is  unnecessary  to  speak  of  what  might  have  been  or  might  not  have 
been  done,  since  the  fiict  is  that  the  suit  was  commenced  under  our  own  watei^ 
craft  law,  and  the  Ohio  law  was,  in  no  legal  sense,  before  the  Court  at  all. 

This  whole  case,  then,  is  simply  this :  The  plaintiff  files  a  sworn  complaint 
against  the  boat,  showing  a  contract  made  in  OhiOf  to  be  performed  in  Arkan- 
saSf  and  broken  in  Arhanaas.  He  has  the  boat  seised  under  his  attachment  in 
vacation,  and  McKinley,  the  master,  gives  bond  to  the  sheriff,  and  obtains  her 
discharge.  At  the  first  term,  and  on  the  first  calling,  the  defendant  moves  to 
quash  the  attachment,  because  the  complaint  shows  no  facts  bringing  the  case 
within  the  statute  authorizing  such  attachment,  and  the  motion  was  sustained. 
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Fleming  and  Others  v.  Potter  and  Another. 

The  certificate  of  acknowleclgment  of  a  deed  was  not  bad,  under  the  stalnte 
of  1838,  for  not  stating  that  the  wife  was  examined  separate  and  apart  from 
her  husband,  and  the  contents  of  the  deed  made  known  to  her,  as  it  is  pre- 
sumed, the  contrary  not  appearing,  that  the  officer  taking  the  acknowledg- 
ment did  his  dnty  in  this  regard. 

If  the  ground  of  objection  to  testimonj  do  not  appear,  the  objection  will  not 
be  noticed  on  appeal. 

Where  there  was  no  motion  for  a  new  trial  on  that  ground,  the  refusal  of  the 
Court  to  give  instructions  is  not  assignable  as  error. 

Where  the  cyidence  is  not  in  the  record  on  appeal,  it  will  be  presumed  to  have 
sustained  the  Terdict. 

It  cannot  be  assigned  as  error  that  the  jury  did  not  find  specially  touching  a 
giyen  fact,  if  it  do  not  appear  that  the  Court  directed  them  to  do  so. 

Section  5  of  the  act  organizing  the  Court  of  Common  Pleas,  giving  that 
Court  concurrent  jurisdiction  with  the  Circuit  Court  in  all  actions  against 
heirs,  devisees,  &c.,  is  not  repealed  or  limited  by  the  exception  in  4  li  of  the 
same  act,  nor  by  §  5  of  the  act  organizing  the  Circuit  Court. 

An  exception  to  an  authority  granted  by  one  section  of  a  statute,  cannot  be 
held  to  qualify  anotlier  and  a  different  autborit}'  granted  by  another  section 
in  unqualified  terms. 

Thus  the  Conmion  Fleas  has  jurisdiction  in  actions  against  heirs,  &c.,  though 
the  title  to  real  estate  be  in  issue,  and  the  amount  in  controversy  be  more 
than  1,000  dollars.         « 

An  allegation  that  a  person  sold  and  conveyed  land  by  deed,  imports  a  con- 
veyance in  fee. 


Tuesday, 
June  12. 


APPEAL  from  the  Lagrange  Court  of  Common  Pleas. 

WoRDEN,  J. — Action  by  the  appellees  against  the  appel- 
lants to  establish  the  existence  of  certain  deeds  alleged  to 
be  lost,  and  for  the  specific  performance  of  certain  con- 
tracts, &c. 

Answers  were  filed,  issues  joined,  and  the  canse  tried 
by  a  jury;  verdict  and  judgment  for  the  plaintiffs. 

The  defendants  appeal  and  assign  ten  errors,  which  will 
be  noticed  in  their  order: 

1.  "  The  deed  of  Newton  was  not  properly  acknowledged 
by  the  wife,  and  the  Court  erred  in  permitting  the  record 
of  it  to  be  read  to  the  jury." 

The  objection  made  to  the  introduction  of  .the  record 
of  the  deed  was,  "that  the  certificate  of  acknowledgment 
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was  80  defective  that  the  deed  did  not  convey  the  wife's  May  Term, 
interest  in  the  land."  The  deed  was  executed  by  three  ^^^' 
men  and  their  wives,  and  the  justice  who  took  the  ac-  Fibmiko 
knowledgment  certifies  that  they  all  appeared  before  him  Pottsr. 
and  acknowledged  the  execution  of  the  deed,  &c.,  and  that 
the  femes  covert^  naming  them,  "being  separate  and  apart 
from,  acknowledged  that  they  executed  the  same  freely, 
and  without  fear  or  compulsion  from  their  husbands." 
The  certificate  does  not  state  that  they  were  separate  and 
apart  from  their  husbands,  nor  that  the  contents  of  the 
deed  were  first  made  known  to  them.  But  all  this  was 
unnecessary.  The  deed  was  executed  under  the  statute 
of  1838,  which  is  the  same  as  that  of  1824.  In  Stevens 
V.  Doe^  6  Blackf.  465,  it  was  held,  under  the  latter  statute, 
that  it  would  be  presumed,  the  contrary  not  appearing, 
that  the  officer  did  his  duty  as  to  the  separate  examination 
of  the  wife,  and  making  her  acquainted  with  the  contents 
of  the  deed,  and  that  those  facts  need  not  be  certified. 
The  acknowledgment  in  question  is  undoubtedly  good 
under  the  decision  above  mentioned,  which  we  prefer  to 
follow  rather  than  some  cases  cited  from  Ohio  to  the  con- 
trary (1). 

It  may  be  observed  that  the  code  of  1843  requires  the 
officer  to  state  in  his  certificate  of  acknowledgment  all 
the  matters  required  to  make  the  acknowledgment  valid. 
R.  S.  1643,  p.  420,  §  40. 

2.  "  The  Court  erred  in  permitting  the  plaintiff  below  to 
prove  the  contents  of  two  other  deeds,  and  in  refusing  to 
strike  out  the  evidence  of  them  when  it  was  shown  that 

they  were  in  existence,  and  under  the  control  of  the  plain-  * 

tiff." 

There  is  a  stipulation  of  counsel  filed  in  the  cause,  by 
which  it  is  agreed  that  that  portion  of  the  bill  of  excep- 
tions, on  which  this  assignment  is  predicated,  shall  be 
deemed  to  be  stricken  out. 

3.  "The  Court  erred  in  permitting  Potter^  one  of  the 
plaintiffs  below,  to  swear  to  the  contents  of  lost  deeds." 

The  testimony  was  objected  to,  but  the  ground  of  the 
objection  was  not  stated.    Parties  are  competent  witnesses 
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May  Tenn,    for  BOixie  purposes,  and  the  ground  of  objection  to  this  par- 
_  ___^  ticular  testimony  should  have  been  pointed  out,  if  any  ex- 
Flbmiho     isted.     Mc  Gill  v.  Kennedy,  11  Ind.  R.  20,  and  cases  there 
PoTTBB.     cited. 

4.  "  The  Court  erred  in  refusing  to  instruct  the  jury  that 
the  evidence  of  Potter  could  only  be  taken  for  the  purpose 
of  proving  the  loss  or  destruction  of  the  deeds,  and  for  no 
other  purpose." 

There  was  no  motion  for  a  new  trial,  on  the  ground 
that  the  Court  refused  to  give  instructions.  Kent  v.  Law- 
son,  12  Ind.  R.  675. 

5.  *^  The  evidence  was  not  sufficient  to  sustain  the  ver- 
dict." 

The  evidence  is  not  in  the  record;  hence,  we  must  pre- 
sume it  was  sufficient. 

6.  ''The  jury  should,  at  the  request  of  the  defendants 
below,  have  found  what  kind  of  a  deed  was  made  by 
Newton  and  wife." 

The  bill  of  exception^  shows  that,  at  the  proper  time, 
the  defendants,  Newtons,  moved  the  Court  to  require  the 
jury,  in  case  they  should  find  a  general  verdict,  to  find 
specially,  amongst  other  things,  whether  Daius  Newton 
made  a  deed  to  Brayton,  and  if  so,  what  kind  of  a  deed 
was  it,  a  quitclaim,  mortgage  deed,  or  warranty  deed.  It 
does  not  show,  however,  that  the  Court  required  the  jury, 
in  case  they  found  a  general  verdict,  to  return  such  special 
answers,  nor  is  there  any  exception  taken  to  the  refusal  of 
the  Court  to  give  such  direction.  The  jury,  however,  did 
return,  in  addition  to  a  general  verdict  for  the  plaintiffs,  a 
special  finding  that  ^^Daius  Newton  made  a  sufficient  deed 
of  conveyance  to  Abram  Brayton.^^  Whether  this  was  a 
sufficient  answer  to  the  interrogatories  sought  to  be  pro* 
pounded  to  the  jury,  we  need  not  determine,  as  it  does 
not  appear  that  the  jury  were  required  by  the  Court  to 
answer  special  interrogatories  at  all. 

7.  "  The  Court  erred  in  refusing  to  grant  a  new  trial." 
The  evidence  is  not  before  us,  and  there  is  no  apparent 

reason  why  a  new  trial  should  have  been  granted. 

8.  ''  The  title  to  land  was  put  in  issue  by  the  pleadings 
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and  by  the  evidence,  and  the  Court  erred  in  refusing  to   May  Term, 
dismiss  the  cause."  _!____ 

This  assignment  of  error  raises  the  most  difficult  ques-     Pmmixo 
tion  in  the  case.  Potter. 

The  land  mentioned  in  the  deeds  sought  to  be  estab* 
lished,  seems  to  have  been  owned  by  Asa  Flint  in  his  life- 
time, and  some  of  the  defendants  answered  that  they  are, 
as  the  heirs  at  law  of  Asa  Flint,  deceased,  the  owners  in 
fee  of  the  undivided  four-sevenths  of  the  land,  and  they 
ask  to  have  partition  made  thereof. 

Replication  in  denial. 

The  defendants  thus  answering,  seek  a  partition  of  the 
land,  claiming  ownership  of  a  part  thereof;  but  we  do  not 
deem  it  necessary  to  decide  whether  the  case  falls  within 
the  decision  of  this  Court  in  the  case  of  Walcottv.  Wigton, 
7  Ind.  R.  44,  where  it  was  decided  that  the  Court,  having 
jurisdiction  in  partition,  had  the  power  to  settle  all  ques- 
tions of  title  arising,  as  incidental  to  a  proper  partition. 
The  case,  we  think,  stands  upon  different  ground.  The 
jurisdiction  of  the  Court,  if  it  have  jurisdiction  in  this  case, 
depends,  perhaps,  not  upon  its  right  to  make  partition,  and, 
as  incidental  thereto,  to  settle  questions  of  title,  but  upon 
the  nature  of  the  title  set  up  by  the  defendants,  and  the 
character  in  which  they  claim  the  ownership  of  the  land. 
The  case  of  WalcoU  v.  Wiffton^  however,  settles  an  im- 
portant principle  in  the  construction  of  our  statutes,  which, 
if  applied  to  this  case,  must  sustain  the  jurisdiction  of  the 
Court  below. 

There  are  three  statutory  provisions  that  seem  to  have  a 
bearing  on  this  question.  Section  5  of  the  act  organizing 
Circuit  Courts,  (2  B.  S.  p.  5,)  confers  exclusive  jurisdiction 
upon  the  Circuit  Courts,  in  all  cases  ^' where  the  title  to 
real  estate  shall  be  in  issue,  and  where  the  amount  involved 
is  1,000  dollars  or  upwards." 

Section  5  of  the  act  organizing  Courts  of  Common 
Pleas,  (2  R.  S.  p.  17,)  gives  the  Circuit  and  Common 
Pleas  Courts  concurrent  jurisdiction  ^4n  all  actions  against 
heirs,  devisees,  and  sureties  of  executors,  administrators, 
and  ^ardians,  in  the  partition  of  real  estate,  assignment 
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May  Term,    of  dower,  and  the  appointment  of  a  commissioner  to  exe- 

.  _ll_  cute  the  deed  on  any  title-bond  given  by  the  decedent." 

Flemiko  Section  11  of  the  same  act  ffives  the  Court  of  Common 
Potter.  Pleas  concurrent  jurisdiction  with  the  Circuit  Court  in 
all  civil  cases  where  the  sum  due  or  demanded,  or  the  dam- 
ages claimed,  shall  not  exceed  1,000  dollars,  except  for  slan- 
der, libel,  breach  of  marriage  contract,  action  on  official 
bond,  &c.,  and  where  the  title  to  real  estate  shall  be  in  issue. 

The  defendants,  setting  up  title  in  themselves,  are  sued 
^s  heirs  of  Asa  Flint,  and  they  claim  title  as  such  heirs. 
There  is  no  doubt  that  §  6  of  the  act  organizing  the  Court 
of  Common  Pleas,  when  taken  by  itself,  gives  the  Court 
jurisdiction  in  suits  against  heirs,  although  the  title  to  real 
estate  be  involved.  The  jurisdiction  thus  conferred  by  that 
section  is  unlimited,  and  unqualified  in  this  respect.  It  is 
such  as  ordinarily  attends  Courts  having  the  settlement  of 
the  estate  of  deceased  persons,  whether  denominated  Pro- 
bate Courts  or  called  by  any  other  name.  This  Court  has 
decided  that  a  statute  authorizing  a  party  to  proceed  in 
the  Court  of  Common  Pleas  to  foreclose  a  mortgage,  gives 
that  Court  jurisdiction,  although  the  title  to  real  estate  be 
put  in  issue.  HoWday  v.  Spencer,  7  Ind.  R.  632.  So  here^ 
the  statute  gives  that  Court  jurisdiction  in  suits  against 
heirs,  and  in  such  cases  the  jurisdiction  is  not  divested  be- 
cause the  title  to  real  estate  comes  in  question,  unless  some 
other  statute  takes  it  away. 

The  exception  in  §  11  of  the  same  act  cannot  have  that 
effect.  That  section  gives  the  Court  an  extended  jurisdic- 
tion, beyond  that  contemplated  in  §  5,  and  beyond  that  of 
a  Probate  Court  proper,  and  the  exception  qualifies  only 
the  extended  jurisdiction  thus  conferred.  An  exception  to 
an  authority  granted  by  one  section  of  a  statute,  cannot 
he  held  to  qualify  another  and  a  different  authority,  grant* 
ed  by  another  section  in  unqualified  terms.  But  the  provi- 
sion in  the  act  organizing  Circuit  Courts,  conferring  upon 
those  Courts  exclusive  jurisdiction  when  the  title  to  real 
estate  shall  be  in  issue,  presents  more  difficulty.  This  pro- 
vision was  approved  after  the  others  mentioned,  and  it 
might,  with  much  plausibility,  be  contended  that  it  repeal- 
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ed,  by  implication^  everything  inconsistent  therewith-  But  May  Term, 
this  question  was  involved  in  the  case  of  Walcott  v.  Wigtonj  ___tP^! 
supra.  The  same  section  of  the  law  which  gives  the  Com-  Flbmiko 
mon  Pleas  jurisdiction  in  partition,  gives  it  in  suits  against  Potter. 
heirs.  It  was  held  that  the  jurisdiction  in  partition  was 
unaffected  by  the  Circuit  Court  act,  although  the  title  to 
real  estate  was  put  in  issue.  In  other  words,  it  was  virtu- 
ally determined  that  the  law  giving  the  Circuit  Courts  ex- 
clusive jurisdiction  in  all  cases  where  the  title  to  real  estate 
shall  be  in  issue,  should  not  be  construed  to  extend  to  cases 
of  partition.  The  same  principle  has  been  held  in  another 
case.  Wiffgins  v.  Holman^  5  Ind.  R.  502.  There  it  was 
held  that  in  suits  against  administrators,  the  jurisdiction 
of  the  Common  Pleas  is  not  limited  to  1,000  dollars.  The 
same  statute,  it  will  be  observed,  which  gives  the  Circuit 
Court  exclusive  jurisdiction  where  title  to  real  estate  is  in 
issue,  also  gives  it  where  1,000  dollars  or  upwards  is  in- 
volved. These  cases  can  be  upheld  only  on  the  principle 
that  the  several  provisions  of  the  statute  are  to  be  con- 
strued together,  so  as  to  give  effect  to  each  as  far  as  possi- 
ble. This  seems  to  be  the  settled  construction.  This  con- 
struction of  the  statutory  provisions,  leaves  the  Common 
Pleas  Court  invested  with  jurisdiction  in  suits  against 
heirs,  where  the  title  to  real  estate  is  in  issue,  as  well  as  in 
suits  for  partition,  or  in  suits  against  administrators  where 
more  than  1,000  dollars  is  involved.  This  view  is  fully 
sustained  by  the  case  of  Fleece  v.  The  Indiana^  ^c.,  Rail' 
road  Co.^  8  Ind.  R.  460,  which  was  a  suit  against  an  ad- 
ministrator to  recover  more  than  1,000  dollars.  The  Court 
say,  that  ^'the  actions  contemplated  in  §§  11  and  12  of  the 
Common  Pleas  act,  and  in  §  5  of  the  Circuit  Court  act, 
are  different  from  those  specified  in  §  4  of  the  Common 
Pleas  act,  and  the  provisions  in  the  statute  touching  the 
former  class,  do  not  necessarily  affect  the  latter." 

The  jurisdiction  of  the  Common  Pleas,  as  conferred  by 
§  4  above  mentioned,  and  by  §  5,  upon  which  the  case  at 
bar  depends,  stands  upon  the  same  basis;  and  the  case 
above  cited  is  conclusively  in  point. 

Perhaps  it  may  be  deduced  from  the  statutes  that  it  was 
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May  Term,   the  intention  of  the  le^lature,  by  §6  4  and  5  of  the  Com- 
1  MAO  ^   * ' 

lODu.      xnon  Pleas  act,  to  confer  upon  that  Comrt  what  they  deem- 

Flbmiho     ed  to  be  legitimate  probate  jurisdiction,  and  that  such 
PoTTBB.     jurisdiction  should  be  unqualified  and  unlimited;  and  that 
§§  11  and  12,  conferring  a  new  and  independent  jurisdic- 
tion, should  not  extend  to  the  amount  of  1,000  dollars,  or 
the  investigation  of  titles  to  real  estate. 

9.  "  The  value  of  the  land  in  controversy  was  1,000  dol- 
lars, and,  therefore,  the  Court  have  no  jurisdiction." 

What  we  have  said  in  reference  to  the  preceding  assign* 
ment  of  error,  sufficiently  disposes  of  this. 

10.  ^^  The  Court  erred  in  rendering  a  judgment  that  the 
deeds  destroyed  were  deeds  in  fee;  for  the  complaint  does 
not  claim  them  to  have  been  such,  nor  does  the  jury  find 
what  kind  of  deeds  they  were." 

We  do  not  discover  that  the  defendants  made  any  ob- 
jection in  the  Court  below,  to  the  judgment,  in  respect  to 
the  matter  embraced  in  this  assignment  of  error.  But 
passing  over  the  want  of  objection  below,  we  see  no  error 
in  this  respect.  The  complaint,  to  be  sure,  does  not,  in 
terms,  allege  the  deeds  to  have  been  in  fee.  It  is  alleged 
that  the  parties  sold  and  conveyed  the  land  by  deed,  with- 
out qualification.  This  we  think  imports,  plainly,  convey- 
ances in  fee.  Either  in  common  or  legal  parlance,  at  least 
in  this  country,  where  the  fee  simple  of  land  passes  freely 
from  hand  to  hand  like  an  article  of  commerce,  and  where 
the  fee  is  ordinarily  conveyed,  when  a  deed  or  conveyance 
is  spoken  of,  a  conveyance  of  the  fee  is  understood,  unless 
it  be  expressed  or  intimated  that  a  less  estate  is  granted. 
The  verdict  finds  generally  for  the  plaintiff,  and  that  the 
matters  alleged  in  his  complaint  are  true. 

We  have  thus  examined  the  several  errors  assigned, 
and  find  none  which  we  think  should  reverse  the  judgment. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

A.  Ellisofij  for  the  appellants. 

X  JB.  Howe,  for  the  appellees. 

(1)  Good  T.  Zarcher,  12  Stanton  (Ohio),  364. 
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May  Tenn, 

Round,  Executor  v.  The  State  on  the  relation  of  Riley       ^^^' 

and  Others.  Round 

V. 

Thb  State. 

An  affidavit  in  support  of  a  motion  to  set  aside  a  default,  is  no  part  of  the 

record  nnless  made  so  by  a  bill  of  exceptions. 
The  Supreme  Court  will  not  decide  whether  the  reasons  for  a  motion  to  set 

aside  a  default  arc  a  part  of  the  record,  unless  it  appear  whether  the  motion 

was  OYcnmlcd  because  they  were  deemed  insufficient  in  law,  or  not  true  in 

fact. 
If  such  reasons  bo  deemed  a  part  of  tho  record,  and  held  sufficient  in  law,  yet 

it  will  be  presumed,  in  fayor  of  the  Court  below,  the  contrary  not  appearing, 

that  they  were  not  shown  to  be  true  in  fact. 
It  was  not  meant,  in  the  language  used  in  Spencer  y.  RusseBf  9  Ind.  R.  157,  to 

decide  that  the  grounds  of  tho  decision  of  the  Court  upon  the  motion  in  that 

case  might  have  been  made  sufficiently  to  appear  by  filing  the  motion  and 

the  reasons  for  it  in  writing;  but  only  to  decide  that  if  the  motion  and  the 

grounds  of  it  had  been  so  filed,  exception  to  the  overruling  of  it  might  have 

been  taken  in  the  same  manner  as  to  a  ruling  on  demurrer. 
If,  in  a  suit  against  an  executor,  upon  a  claim  against  a  decedent's  estate,  the 

record  redtcs  that  the  claim  was  duly  entered  on  the  appearance-docket,  &c., 

ten  days  prior  to  the  first  day  of  tho  term,  the  defendant  will  be  held  to  hare 

had  sufficient  notice. 
If  the  record  show  an  entry  to  have  been  made  "to  the  satis&ction  of  the 

Court,"  the  Supreme  Court^will  presume,  the  entry  not  being  before  it,  that 

it  was  properly  made. 

APPEAL  from  the  Ripley  Court  of  Common  Pleas.       Tuesday, 

WoRDExN,  J. — On  the  14th  of  Jamtarp^  1859,  the  state 
upon  the  relation  of  George  A.  Baily^  Robert  &  Baily^  and 
Francis  Baily^  by  Wm.  S,  Holman^  their  next  Mend,  they 
being  minor  heirs  of  John  J.  Baily^  deceased,  filed  her  com- 
plaint in  the  office  of  the  derk  of  the  Ripley  Court  of  Com- 
mon Pleas  against  Round  as  executor  of  IHaJi  Pratt^  de- 
ceased, whose  estate  was  being  settled  in  that  Court. 

The  complaint  sets  up  a  claim  in  favor  of  the  relators 
against  the  estate  of  Prait^  upon  a  bond  entered  into  by 
him  in  his  lifetime,  as  the  surety  of  one  Robert  &  Baily, 
administrator  of  the  estate  of  John  J.  Baily^  deceased. 

Afterwards,  on  the  fifth  day  of  the  April  term  of  the 
Court  for  the  same  year,  the  executor  failing  to  appear  up- 
on being  called,  ^'and  it  appearing  to  the  satisfaction  of 
the  Court,"  as  the  record  recites,  <Hhat  said  claim  was  duly 


June  12. 
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May  Tenn,   filed  in  the  clerk's  office  of  this  Court,  and  entered  on  the 

^^Z.'. appearance-docket  of  claims  against  decedents'  estates,  ten 

RocKD  days  prior  to  the  first  day  of  the  January  term,  1859,  of 
The  State,  this  Court;  and  that  said  claim  not  being  admitted  by  said 
executor,  and  he  having  also  failed  to  refuse  to  admit  said 
claim  at  said  January  term,  the  same  was  duly  entered  and 
docketed  on  the  issue-docket  of  this  Court  for  the  present 
term  thereof,  and  is  duly  pending  for.  trial,"  &c. 

The  cause  was  submitted  to  the  Court  for  trial,  and  up- 
on hearing  the  evidence,  the  Court  found  for  tlie  plaintiff, 
for  the  use  of  the  relators,  the  sum  of  3,280  dollars,  and 
rendered  judgment  accordingly. 

Afterwards,  on  the  eighth  day  of  the  same  term,  Rounds 
the  executor,  appeared  and  moved  to  set  aside  the  default 
and  judgment;  but  no  reasons  appear  to  have  been  then 
filed,  and  the  motion  was  continued  until  the  next  term. 
At  the  next  term,  the  motion  was  renewed  and  reasons  filed, 
but  the  motion  was  overruled,  and  exception  taken.  In  the 
transcript  are  set  out  the  reasons  upon  which  the  motion 
was  based,  as  are  also  affidavits  in  support  thereof,  but 
there  is  no  bill  of  exceptions  properly  in  the  record,  and  we 
think  it  clear  that  the  affidavits  are  no  part  of  the  record 
without  being  made  such  by  bill  of  exceptions.  2  R.  S. 
p.  159,  ^  659. — Kirby  v.  Cannon^t  9  Ind.  R.  371, — Ind.  Dig. 
p.  692,  §  497. 

Whether  the  reasons  filed  for  the  motion  are  part  of  the 
record,  we  need  not  determine,  as  it  does  not  appear 
whether  the  motion  was  overruled  because  they  were 
deemed  insufficient  in  point  of  law,  or  not  true  in  point  of 
fact.  If  the  reasons  filed  be  deemed  a  part  of  the  record, 
and  if  they  be  deemed  sufficient  in  point  of  law  to  require 
the  judgment  to  be  set  aside,  yet  we  must  presume,  in 
favor  of  the  ruling  below,  the  contrary  not  appearing,  tliat 
they  were  not  shown  to  be  true  in  point  of  fact.  Admit- 
ting that  the  exception  to  the  ruling  might  be  taken  with- 
out a  bill  of  exceptions,  by  causing  the  exception  to  be 
noted  on  the  record,  still  the  ground  of  the  ruling  not  be- 
ing shown  either  by  the  record  or  by  bill  of  exceptions,  it 
must  be  presumed  to  have  been  correct. 
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In  Spencer  v.  RusseUy  9  Ind.  R.  157,  it  was  said  that    Moy  Term, 
"  perhaps  if  the  defendant  had  filed  his  motion  (in  reference       •^^^^' 
to  costs)  in  writing,  stating  ^the  grounds  of  it,  and   the      Round 
Court  had  overruled  it,  the  case  might  have  been  brought  The  State. 
within  2  R.  S.  p.  116,  §  345.     It  would  have  stood,  in  that 
event,  like  the  decision  of  the  Court  upon  a  demurrer." 
The  Court  were  speaking  of  the  manner  in  which  the  ex- 
ception itself  may  be  taken,  that  is,  the  motion  and  the 
grounds  of  it  being  filed  in  writing,  exception  to  the  ruling 
upon  it  may  be  taken  in  the  same  manner  as  an  exception 
to  a  ruling  on  demurrer,  by  noting  the  exception  on  the 
record.     But  it  was  not  meant,  by  the  language  employed, 
to  decide  that  the  grounds  of  the  decision  of  the  Court  on 
the  motion  would  thus  be  made  sufficiently  to  appear. 
The  reasons  for  the  motion  would  not  necessarily  be  taken 
as  true,  like  a  pleading  to  which  a  demurrer  is  filed.     The 
Court  might  overrule  the  motion,  either  because  the  grounds 
of  it  were  deemed   insufficient,  or  because  the  grounds 
stated  were  not  made  out  in  point  of  fact.     We  see  no  er- 
ror in  overruling  the  motion. 

It  is  also  claimed  that  the  record  does  not  sufficiently 
show  that  the  Court  had  jurisdiction  over  the  defendant, 
and  that  the  proceedings  were,  therefore,  unauthorized. 
We  are  of  opinion  that  the  record  shows  enough  in  this 
respect.  It  recites  that  "  the  claim  was  duly  entered  on  the 
appearance-docket,"  &c,  "ten  days  prior  to  the  first  day  of 
the  January  term,.  1859,  of  the  Court,"  &c.  This  was  suf- 
ficient notice  to  the  defendant,  and  the  subsequent  proceed- 
ings seem  to  have  been  in  accordance  with  the  statute. 
Acts  of  1855,  p.  81. 

A  question  is  made  as  to  the  sufficiency  of  the  entry  on 
the  appearance-docket,  but  that  entry  is  not  before  us,  except 
as  it  appears  in  the  motion  and  affidavits,  and  what  we 
have  said  already  sufficiently  disposes  of  them.  We  must 
presume,  from  the  statement  in  the  record,  that  it  was  duly 
entered,  as  that  fact  is  shown  to  have  appeared  to  the  "sat- 
isfaction of  the  Court." 

We  find  no  error  in  the  ruling  below,  hence  the  judg- 
ment must  be  affirmed. 
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May  Term,       Per  Curiam, — The  judgment  is  affirmed  with  costs,  to 
______  he  levied  of  the  goods  of  the  testator. 

White  A*  C,  Douoney  and  H.  A*  Downey^  for  the  appellant 

WiLKT.  W.  &  HolmaUy  for  the  state. 


White  v.  Wiley. 

« 

A.  deposited  with  B.,  a  justice  of  the  peace,  certain  claims  for  collection,  and 
took  a  receipt  therefor,  June  22, 1855.  Afterwards  B,  collected  65  dollars 
on  tlie  claims.  A.  transferred  the  receipt,  bj  indorsement  in  writing,  to  C, 
Fdnnary  14, 1856,  of  which  the  justice  had  notice  in  that  or  the  ensuing 
month.  C.  demanded  the  65  dollars,  April  2, 1856.  Pajmeaf  refused.  In 
the  spring  of  1855,  A,  held,  as  assignee,  a  note  for  80  dollars  which,  for  a 
full  con^^idemtion,  he  assi«^cd  to  D.  who  assigned  it  to  E,  In  the  f  itmmcr 
of  1855,  A.  arranged  bj  parol  that  D.  should  receive  from  the  justice,  as 
much  of  the  proceeds  of  the  claims  as  would  paj  him  for  the  consideration 
of  the  assignment  of  the  note  by  A.,  and  in  Marck^  1856,  the  justice  paid  him 
the  65  dollars  collected,  and  Z>.  paid  it  to  E,  The  assignee  of  the  receipt, 
C,  sued  the  justice  for  the  refusal  to  paj  the  65  dollars  to  him.  IMd,  that 
the  indorsement  on  the  receipt  amounted  to  no  more  than  an  equitable  as- 
signment of  the  claims,  or  the  judgments  when  recoTered,  and  the  instrument 
not  being  assignable  bj  statute,  the  assignee  took  no  greater  interest  than 
would  have  passed  bj  mere  delivery,  without  indorsement;  that,  hence,  the 
transaction  was,  in  effect,  but  a  parol,  equitable  assignment,  to  which  even 
the  delivery  of  the  receipt  was  not  essential;  that  the  arrangement  previous- 
ly made  with  Z>.  by  which  he  received  the  money  collected,  was  also  a  parol 
equitable  assignment,  to  the  amount  designated,  differing  from  the  one  sub- 
sequently made  to  C.  only  in  the  non-essential  point  of  the  delivery  of  the 
receipt;  that  the  assignment  to  D.  being  prior  in  point  of  time,' he  was  en> 
titled  to  be  first  paid,  notwithstanding  the  fact  that  the  subsequent  assignee 
first  notified  the  justice  of  his  assignment. 

Tuesday,  APPEAL  from  the  Wayne  Court  of  Common  Plea?. 

June  12.  Hanna,  J. —  Wiley  sued  White  before  a  justice,  for  failing 

to  pay  over  money,  upon  demand,  collected  as  a  justice  of 
the  peace. 
Answer — 

That  all  moneys  collected  had  been  paid,  &c. 
Trial,  judgment  for  plaintiff  for  65  dollars,  and  the  same 
result  in  the  Common  Pleas  on  appeal. 


OF  THE  STATE  OP  INDIANA.  497 

There  is  no  question  made  as  to  parties.  May  Term, 

The  facts  shown  by  the  plaintiif  are,  substantially,  that  ^°^' 
one  Henderson  deposited  with  White  certain  claims  for  White 
collection,  and  took  a  receipt  therefor,  on  the  22d  of  June,  Wiut. 
1855.  At  sometime  thereafter,  not  shown  by  the  record. 
White  collected  65  dollars  on  said  claims.  Henderson,  by 
indorsement  in  writing,  transferred  the  receipt  of  the  justice 
to  Wiley,  the  appellee,  on  the  14  th  of  February,  1856,  of 
which  the  justice  had  notice  in  February  or  March.  Wiley 
demanded  the  65  dollars  on  the  2d  of  April,  1856.  Pay- 
ment was  refused.  And  by  the  defendant  it  was  shown 
that  in  the  spring  of  1855  said  Henderson  held,  as  assignee 
of  one  Bedford,  a  note  on  Tliomas  for  80  dollars,  and  at 
that  time,  for  a  fnU  consideration,  assigned  it  to  WiUiaan 
Wliite,  who  transferred  it  to  James  C.  White.  On  the  22d 
of  June,  Henderson  informed  James  C.  White  that  the 
maker  of  the  note  was  insolvent,  and  he  would  have  to 
pay  the  same.  In  the  fall  of  1855,  Henderson  made  some 
arrangement  with  the  maker  of  the  note  by  whicl\  it  was 
satisfied.  The  bill  of  exceptions  further  states  that  in  the 
sun^mer  or  fall  of  1855,  an  arrangement  was  made  by 
which  William  White  was  to  receive  of  bis  father,  out  of 
the  moneys  collected  on  the  claims  put  in  his  hands,  as 
justice,  as  much  of  the  proceeds  as  would  pay  him,  William, 
for  the  horse  sold  by  him  to  Henderson;  that  the  defend- 
ant, in  March,  1856,  paid  William  the  sum  of  65  dollars 
on  his  claim,  and  William  afterwards  paid  it  over  to  James 
a  White. 

Upon  these  facts,  and  the  instructions  given  and  those 
refused,  the  question  arises  whether  the  payment  by  the 
justice,  to  WiUiam  White,  is  a  discharge  of  his  liability  for 
the  65  dollars  collected  and  thus  paid. 

It  is  insisted  by  White  that  the  arrangement  by  which  a 
sum  was  to  be  paid  to  WiUiam  White  was  an  equitable 
parol  assignment  of  that  amount.  By  the  otlier  party  this 
is  denied;  but  it  is  urged  that  even  if  that  is  true,  the 
lecord  does  not  show  any  notice  to  the  justice  of  that  ar» 
rangement,  prior  to  the  notice  given  by  the  plaintiff  of  his 
rights. 
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The  indorsement  on  the  receipt  amounted  to  no  more 
_  than  an  equitable  assignment  of  the  claims  or  judgments, 
if  they  were  even  reduced  to  judgments.  Burson  v.  Blair ^ 
12  Ind.  R.  371*  And  as  the  instrument  was  not  assignable 
by  virtue  of  the  statute,  1  R.  S.  p.  378,  no  greater  right 
was  vested  in  the  assignee  than  if  the  receipt  had  been 
delivered  to  him  without  such  indorsement.  Mewherter  v. 
PricCy  11  Ind.  R.  202.  The  effect  of  the  transaction  was, 
therefore,  a  parol  equitable  assignment  of  the  moneys  theil 
in  the  hands,  or  that  might  come  into  the  hands,  of  the 
justice,  upon  the  claims  of  which  the  receipt,  which  was 
delivered,  was,  as  between  certain  parties,  evidence.  It 
differed  from  the  arrangement  before  that  time  made,  as  to 
a  part  of  said  claims,  only  in  the  fact  that  in  the  one  case 
the  receipt  was  delivered,  and  in  the  other  it  was  not,  to 
the  assignee.  The  delivery  of  the  receipt  was  not  abso- 
lutely essential  to  perfect  the  equitable  assignment,  espe- 
cially when  such  assignment  was  only  of  a  part  of  the  sum 
of  the  claims  enumerated  in  such  receipt. 

We  are  of  opinion,  therefore,  that  each  of  the  arrange- 
ments made  by  Henderson^  in  regard  to  the  money  col- 
lected by  White^  was  an  equitable  assignment  of  his  in- 
terest therein,  to  the  amount  designated,  and  that,  as  such 
assignment  to  William  White  was  prior  in  point  of  time 
to  that  of  the  plaintiff,  he  was,  so  far  as  that  point  is  con- 
cerned, entitled  to  be  first  paid,  unless  something  subse- 
Iquently  intervened  to  change  those  rights.  We  do  not 
think  that  the  fact  that  the  subsequent  assignee  first  noti- 
fied the  justice  of  the  assignment,  is  of  itself  sufficient  to 
change  the  rights  of  the  parties.  It  is  true,  that  if  the 
prior  assignee  had  failed  to  bring  his  rights  to  the  know- 
ledge of  the  justice,  before  the  payment  of  the  money  to 
the  last  assignee,  he  might,  by  his  neglect,  have  rendered 
those  rights  of  no  avaiL  The  position  which  the  justice, 
as  a  public  officer,  occupies,  was  one  of  indifference  as  be- 
tween the  parties.  His  assent  to  the  assignment  was  not 
requisite  to  make  it  valid  in  equity.  His  official  duty  was 
discharged  when  he  had  paid  the  sum  for  which  he  was 
accountable,  to  the  person   having  the  highest  legal  or 
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equitable  right  to  receive  it.     This  he  was  to  determine    MayTenn, 
when  the  time  for  payment  arrived.     We  think,  so  far  as       ^™^' 
the  record  shows,  he  determined  the  question  correctly  in  Thobkburom 
this  case.  Thb  Nxw- 

Per  Curiam. — The  judgment  is  reversed  with  costs.  bJ^"bo'*d*Co. 
Cause  remanded,  &c. 

X  Perry  and  O.  P.  Morton^  for  the  appellant. 

TF.  A.  Bickkj  for  the  appellee. 


*  •»»  m 


Thornburgh  v.  The  President  of  the  Newcastle  and 

Danville  Railroad  Company. 


Suit  apon  a  snbscription  of  stock.  Answer,  1.  Frand  in  this,  that  the  solicit- 
ing agent  represented  that  in  the  book  he  produced  there  were  articles  of  v 
agreement  hj  which  the  subscriber  might  paj  for  slock  in  money  or  in  ties 
for  the  road  at  the  rate  of,  &c.,  and  the  defendaad  relying,  &c,  subscribed 
without  reading,  &c.,  and  that  said  representations  were  false.  2.  That  a 
verbal  entire  contract  was  made,  a  part  only  of  which  was  reduced  to  writ- 
ing; that  it  was  agreed  the  defendant  should  subscribe  two  shares,  and  might 
pay  the  same  in  ties  at  the  rate  of,  &c.,  on  demand,  and  the  part  reduced  to 
writing  b  that  stated  in  the  complaint,  and  the  other  part  defendant  de- 
mands to  proTC  by  parol.  The  latter  was  for  the  payment  of  money  abso- 
lutely, upon  call.  Hdd,  1.  That  the  representations  were  not  peculiarly 
within  the  knowledge  of  the  pLdntiffs,  nor  such  as  the  defendant  might  rely^ 
upon.  a.  That  die  demand  to  make  parol  proof  was,  in  effect,  a  demand 
to  contradict  or  vary  a  written  instrument  by  proof  of  a  verbal  contempo- 
raneous agreement,  which  cannot  be  done. 

Upon  the  introduction  of  a  record  in  evidence,  it  is  usuaUy  read  to  the  jury  by 
the  witness  haying  it  in  charge,  or  by  an  attorney  in  the  cause.  It  need  not 
be  handed  to  each  juror,  unless  inspection  for  a  particular  purpose  is  neces- 
sary. 

It  cannot  be  proved  collaterally  that  a  railroad  company  has  not  expended  5 
per  cent,  within  three  years,  as  required  by  the  statute. 

APPEAL  from  the  Hamilton  Court  of  Common  Pleas.   ?^/- 

June  12. 

Hanna,  J. — Suit  on  a  subscription  to  the  capital  stock 
of  the  company. 
Answer — 
1.  A  denial 
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May  Tetm,  2.  Fraud  in  obtaining  a  subscription,  in  this,  that  the 
^^^*  soliciting  agent  represented  that  in  the  book  he  produced 
Thobvbuboh  there  were  articles  of  agreement  by  which  the  subscriber 
Thb  Nbw-  might  pay  for  stock  in  money  or  in  ties  for  the  road  at  the 
RxiLRo'ifco.  "^^  ^^  ^  dollars  per  annum ;  that  defendant  relying,  &c., 
subscribed  without  reading,  &c.,  and  that  the  said  repre- 
sentations were  false  and  fraudulent,  &c. 

3.  That  a  verbal  entire  contract  was  made,  &c.,  a  part 
only  of  which  was  reduced  to  writing;  that  it  was  agreed 
the  defendant  should  subscribe  two  shares,  and  might  pay 
the  same  in  railroad  ties  at  the  rate  of  25  dollars  per  year, 
on  demand,  and  the  part  reduced  to  writing  is  that  men- 
tioned in  the  complaint,  and  the  other  part  the  defendant 
demands  to  prove  by  parol,  &c. 

A  demurrer  was  sustained  to  the  second  and  third  para- 
'  graphs  of  the  answer. 

Trial  by  the  Court;  judgment  for  the  plainti£fs. 

The  subscription  was  on  the  condition  that  no  assess- 
ment, except  1  per  cent,  was  to  be  made  until  the  600,000 
dollars  were  subscribed. 

On  the  trial,  one  McFerly  was  a  witness,  who  (the  bill  of 
exceptions  states)  introduced  the  stock-book  of  said  com- 
pany in  evidence,  and  swore  that  the  same  was  the  record- 
book  of  the  company,  and  stated,  verbally,  without  reading 
the  same  or  handing  the  same  to  the  Court  for  inspection, 
that  said  book  showed  that  the  stock  of  the  company 
amounted  to  over  1,000,000  dollars,  &c. 

It  is  insisted  that  the  demurrer  was  improperly  sustained, 
and  that  the  Court  erred  in  the  admission  and  rejection  of 
evidence. 

The  defendant  offered  to  introduce  evidence  to  show  that 
the  company  had  not  expended  5  per  cent,  within  three 
years  as  required  by  the  statute,  &c. 

The  refusal  to  hear  this  testimony,  is  the  the  ruling  com-^ 
plaint  of  in  that  behalf. 

As  to  the  second  paragraph  of  the  answer,  it  does  not 
set  up  such  representations  as  were  peculiarly  within  the 
knowledge  of  the  plaintiffs  or  their  agents,  nor  such  as  the 
defendant  had  a  right  to  rest  and  rely  upon. 
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As  lo  the  third,  that  part  of  the  agreement  which  it  ad-    May  Term, 
mits  was  properly  reduced  to  writing,  was  for  the  payment       ^^^' 
of  money  absolutely,  upon  calls  to  be  made.     That  part  Thokkbuboh 
which  it  states  was  not  reduced  to  writing,  was  for  the    Tns  New- 
payment  in  articles  other  than  money,  and  at  times  and  in-  R^j^o'ifco. 
stallments  different  from  those  therein  provided  for.     The 
demand  to  be  permitted  to  make  such  proof  by  parol,  was, 
in  eifect,  a  demand  to  contradict  the  written  instrument, 
or  at  least  to  vary  it,  by  the  proof  of  a  contemporaneous 
verbal  agreement.     This  could  not  be  done.    1  Greenl.  Ev. 
§  275.     This  case  does  not  fall  within  the  exception  to  the 
rule.    iL  §  284  a. 

The  demurrer  was,  therefore,  properly  sustained. 

The  proof  made,  as  to  the  amount  of  the  stock  sub- 
scribed, does  not  fall  within  the  objection  that  it  was  the 
admission  of  parol  evidence  of  that  which  should  have 
been  proved  by  the  record.  Upon  the  introduction  of  a 
record,  it  is  usually  read  to  the  jury  by  the  witness  who 
may  have  it  in  charge,  or  by  some  attorney  who  may  be 
engaged  in  the  cause.  It  is  not  often,  nor  is  it  necessary, 
in  ordinary  cases,  that  it  should  be  handed  to  each  juror, 
unless  in  cases  when  inspection  for  a  particular  purpose  is 
necessary.  Here  it  was  introduced  in  evidence.  The 
aggregates,  or  footings,  were  stated.  The  record  was  there 
for  the  inspection  of  the  attorneys,  parties,  and  Court. 
The  witness,  in  effect,  read  those  aggregates  by  stating 
that  the  book  showed  certain  things. 

The  testimony  offered  was  properly  rejected.  Such 
testimony  would  have  been,  perhaps,  admissible  on  a  direct 
proceeding  against  the  company,  but  not  collaterally. 

Per  Curiam* — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

27.  C.  Chipman^  for  the  appellant 

J.  N.  EvanSf  for  the  appellees. 
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143    259 

14    502 
146    299 


Miller  and  Others  v,  Keboan  and  Others. 


Item  in  a  will  as  follows :  "My  will  and  desire  is  that  the  fimn  on  which  I 
now  lire,  together  with  the  water  grist  mill,  be  rented  out  and  the  rents  ap- 
plied to  the  support  and  education  of  my  three  youngest  children,  yiz.^ 
Tkuk,  Hiram,  and  Wi(liam  M.  Miller,  and  to  the  support  of  my  wife,  Awna 
Miller,  and  to  keep  the  said  fknn  and  mill  in  repair,  until  my  son  Itaae  shall 
attain  the  age  of  twenty-one  years.  At  that  time,  if  they  see  cause,  the  mill 
and  land  to  be  sold,  and  the  proceeds  thereof  equally  divided  by  the  said 
IsiuiCf  Hiram,  and  William  M.  Miller  (my  wife,  howeyer,  reserving  to  her- 
self her  right  of  dower  in  said  premises  during  her  natural  life,  and  at  her 
death  to  revert  to  the  said  laaae,  Hiram,  and  WiiBiam);  but  should  either  die 
before  that  time,  the  whole  to  descend  to  the  survivor;  ukd  should  there  be 
any  overplus  remaining  out  of  the  rent,  it  shall  be  put  out  at  interest  for  the 
benefit  of  the  children."  WHUam  M,  died  during  the  minority  of  Isaac, 
Hiram  being  yet  alive ;  but  afterwards  Hiram  died  intestate  without  issue, 
leaving  a  widow.  After  the  death  of  William  M,,  but  before  that  of  Sram, 
Isaac  conveyed  his  undivided  half  of  the  property  derived  from  the  will,  to 
one  Cox. 

Held,  1.  That  upon  the  death  of  William  M.,  if  not  at  the  death  of  the  testa- 
tor, the  home  fkrm  and  mill  vested  in  Isaac  and  Hiram,  subject  to  the 
widow's  right  of  dower. 

2.  But  if  the  property  did  not  vest  till  the  majority  of  Isaac,  he  and  Hiram 
then  became  tenants  in  conmion  of  it.- 

3.  That  where  in  the  construction  of  such  a  clause  in  a  will,  there  is  a  doubt 
as  to  which  point  of  time  it  was  intended  the  estate  should  vest,  the  earliest 
will  be  taken  as  being  the  most  equitable  to  the  heirs  of  all  the  devisees. 

4.  That  Isaac  inherited  nothing  from  Hiram. 

5.  That  a  party  claiming  under  Cox  could  lecover  to  the  extent  of  his  interest 
as  grantee  of  Isaac. 


Tuesday, 
June  12. 


APPEAL  from  the  Warrick  CSrcuit  Court. 

Perkins,  J. — Philip  Henry  Miller,  deceased,  loft  a  will 
reading  as  follows: 

"  I,  Philip  Henry  Miller,  of  Campbell  township,  Warrick 
county,  and  state  of  iuUana,  being  poorly  in  health,  but  of 
sound  mind  and  memory  (thanks  be  to  Alndghty  God  for 
his  mercies),  do  make  and  declare  this  to  be  my  last  will 
and  testament,  revoking  all  other  wills  that  may  have  been 
by  me  made  at  any  previous  date. 

^^Item.  I  bequeath  my  soul  to  God  who  gave  it,  and  my 
body  to  the  dust,  in  hopes  of  a  joyful  resurrection  at  the 
last  day. 
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^^Item.   My  will  and  desire  is  that  all  my  personal  prop-    May  Term, 
erty,  except  such  as  is  hereinafter  otherwise  bequeathed,       *"^' 
be  sold  at  public  auction  immediately  after  my  decease,      Miller 
and  the  proceeds  thereof  applied  to  the  payment  of  my     Keegan. 
just  debts  and  funeral  expenses;  and  after  these  expenses 
are  duly  paid,  the  balance,  if  any,  together  with  the  amount 
of  all  notes  and  book  accounts  due  me,  to  be  equally  di- 
vided between  my  children,  viz.,  John  Miller,  Benjamin  JBT. 
Miller,  Hiram  Miller,  haac  Miller,  and  William  M.  Miller, 
each  to  receive  his  part  at  the  age  of  twenty-one  years. 

"jBew.  I  give  and  bequeath  to  my  beloved  wife,  Anna 
Miller,  one  feather-bed  [and  divers  other  articles  of  per- 
sonal property]. 

^^Sem.  I  give  and  bequeath  to  my  son,  Benjamin  H. 
Miller,  a  sorrel  filly  now  claimed  by  him. 

"//em.  I  give  and  bequeath  to  my  son,  Isaac  Miller,  a 
blaze-faced  sorrel  filly. 

"//em.   I  give  my  son,  Benjamin  Miller,  my  rifle. 

^^Item.  My  will  and  desire  is  that  the  farm  on  which  I 
now  live,  together  with  the  water  grist  mill,  be  rented  out, 
and  the  rents  applied  to  the  support  and  education  of  my 
three  youngest  children,  viz.,  Iscuic,  Hiram,  and  William 
M,  Miller,  and  to  the  support  of  my  wife,  Anna  Miller, 
and  to  keep  the  said  farm  and  mUl  in  repair,  untU  my  son 
Isaac  shall  attain  the  age  of  twenty-one  years.  At  that 
time,  if  they  see  cause,  the  mill  and  land  to  be  sold,  and 
the  proceeds  thereof  equally  divided  by  the  said  Isaac,  Hi- 
ram, and  William  M.  Miller  (my  wife,  however,  reserving 
to  herself  her  right  of  dower  in  said  premises  during  her 
natural  life,  and  at  her  death  to  revert  to  the  said  Isaac, 
Hiram,  and  William);  but  should  either  die  before  that 
time,  the  whole  to  descend  to  the  survivor;  and  should 
there  be  any  overplus  remaining  out  of  the  rent,  it  shall  be 
put  out  on  interest  for  the  benefit  of  the  children." 

Further  items  give  certain  farms  to  his  other  sons,  and 
name  his  executors. 

The  will  was  duly  proved,  its  validity  is  not  disputed, 
and  the  only  question  raised  is  upon  the  construction  of 
the  last  item  above  set  out. 


504  CASES  IN  THE  SUPREME  COURT 

liay  Term,        WiUiam  M.  MUUr  departed  this  life  before  hoM  MiUer 

_____  attained  the  age  of  twenty-one  years.    Hiram  was  alive 

KiLLBB      at  that  time.     And,  under  the  will,  at  that  time,  if  not  at 

Keboah.     the  death  of  the  testator,  we  have  no  doubt,  the  home 

farm  and  grist  mill  devised  to  L<MCy  Hiram^  and  William 

j9f.,  and  the  survivor  of  them,  vested  in  Isaac  and  Siramy 

subject  to  the  widow's  right  of  dower.     If  the  property 

did  not  vest  till  the  coming  of  age  of  haaCf  then,  at  that 

time,  Isaac  and  Hiram  were  tenants  in  common  of  it 

The  clause  commencing  "my  wife,  however,"  we  regard 
as  parenthetical,  and  have  marked  it  accordingly;  but  the 
concluding  clause,  commencing  "and  should  there  be  any 
overplus,"  shows  clearly  that  the  point  of  time  then  in  the 
mind  of  the  testator  was  at  least  as  early  as  that  of  the 
coming  of  age  of  his  son  Isaac.  See  Moore  v.  Lyonsj  25 
Wend.  119,  and  cases  collected  there. 

And  where,  in  the  construction  of  such  a  clause  of  a 
will,  there  is  a  doubt  as  to  which  point  of  time  it  was  in- 
tended the  estate  should  vest,  the  earliest  will  be  taken  as 
being  the  most  equitable  to  the  heirs  of  all  the  devisees. 
See  4' Kent,  203,  note;  2a., 205, 206;  2  Wms  on  Ex.,  798; 
Doe  V.  Prigg,  8  B.  and  C.  231. 

In  1856,  Hiram  deceased  without  issue  and  intestate, 
but  leaving  a  widow,  his  mother,  and  his  brother,  Isaetc. 

But  in  1842,  after  the  death  of  William  Jf.,  Isaac  Miller 
conveyed  his  undivided  half  of  the  property  derived  from 
the  will,  to  one  John  A.  Cox^  and  he  inherited  nothing  from 
his  brother  Hiram*    1  R.  S.  p.  251,  §  25. 

The  plaintifis  claim  title  through  CkxCy  the  grantee  of 
Isaac  Miller^  and  should  have  recovered  to  the  extent  of 
their  interest  in  the  land. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

C  Baker  and  J.  W,  Foster^  for  the  appellants  (1). 

L.  Q.  DeBruler,  for  the  appellees. 

(1)  Mr.  Baker,  in  argnment,  construed  Hie  item  as  follows: 
According  to  my  construction  of  the  will,  the  testator  intended  to  make  the 
following  proTisions,  to-wit: 
1.  That  the  farm  and  mill  should  be  rented  out,  and  the  rents  applied  to 
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keeping  the  premises  in  xepeir,  end  to  the  support  of  his  widow,  end  to  the    Mej  Tenn, 
support  and  education  of  his  sons  laaae,  Hiram,  and  William,  nntU  I$aae  at-        I860, 
tained  the  age  of  twenty-one  years.  ~ 

2.  At  the  majority  of  I$aac,  the  three  sons  might,  in  their  option,  sell  the  ^ 
land,  subject  to  their  mother's  right  of  dower,  and  divide  the  proceeds  equally   Houqhtok. 
between  them. 

3.  Should  any  or  either  of  the  sons  die,  before  the  death  of  the  mother  (and 
the  land  then  remain  unsold),  the  interest  of  the  son  or  sons  so  dying,  should 
go  to  the  surriving  brother  or  brothers. 

After  giving  the  three  brothers  the  option  of  selling  at  the  mt^jority  of 
Itaac,  this  language  is  used:  ''And  the  proceeds  thereof  to  be  equally  di- 
vided by  the  said  named  Imoc,  Hiram,  and  William;  my  wife,  however,  re- 
serving to  herself  her  right  of  dower  on  said  premises  during  her  natural  lifb, 
and  at  her  decease,  to  revert  to  the  said  laaac,  Hxram,  and  WiBiam  M.  Miller; 
but  should  either  die  before  that  time,  the  whole  to  descend  to  the  survivor." 
We  insist  that  the  words  "before  that  time,"  refer  to  the  last  event  before 
mentioned,  to-wit,  the  death  of  the  wife.  Such  I  think  was  the  intention  of 
the  testator,  and  such  is  the  grammatical  construction  of  the  language. 


i»  » 


Houghton  v.  Houghton,  Administrator. 

Suit  by  a  widow  against  the  administrator  to  recover  SOO  dollars,  under  ^  21 
of  the  act  regulating  descents.  Answer,  that  the  plaintiff,  prior  to  her  mar- 
riage with  the  decedent,  was  a  widow,  and  had  children  by  a  former  hus- 
band, and  was  possessed  of  property,  real  and  personal,  acquired  by  her 
former  marriage,  and  the  decedent  was  a  widower  having  children  by  a  for- 
mer marriage,  and  also  property  acquired  by  such  former  marriage;  that 
before  their  marriage,  and  in  view  of  the  same,  in  order  that  their  contem- 
plated marriage  might  not  effect  any  change  in  their  respective  rights  to  the 
property,  and  that  the  same  might  descend  to  the  children  of  each,  as  though 
no  marriage  had  taken  place,  it  was  verbally  agreed  that  the  decedent  should 
pay  to  the  plaintiff,  during  coverture,  one-third  of  the  net  profits  of  his 
lands  for  her  use,  independent  of  his  control,  and  daim  no  right  to  the  use 
or  confrol  of  her  separate  property  during  coverture,  or  afterwards,  but  let 
it  all  go  to  her  children  by  her  former  marriage,  if  not  otherwise  disposed  of 
by  her;  and  in  consideration  of  the  foregoing,  the  plaintiff  relinquished  all 
daim  to  any  portion  whatever  of  her  said  intended  husband's  estate  after 
his  death,  but  agreed  that  it  should  all  go  to  his  children  by  a  former  mar- 
riage, if  not  otherwise  disposed  of  by  him. 

Hdd,  1.  That  this  agreement  may  be  regarded  as  fully  executed  by  both  par- 
ties. 

2.  That  it  was  liberal  to  the  wife,  and  not  void  for  b^ing  by  parol. 

8.  That  it  might  have  been  valid  if  made  during  coverture. 


I*»3 


|i49  m 
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May  Term,    4.  That  it  waa  not  toM  bj  tiie  statute  of  limitatioiis,  becaiue  not  to  be  per- 
1860.  formed  within  a  year. 

5.  That  it  was  always  competent  for  the  husband,  by  an  antenuptial  contract, 
to  purchase  his  wife's  personal  fortune;  and  consequently  he  may  buy  her 
interest  in  his  own. 

6.  Antenuptial  contracts  to  be  executed  after  the  marriage  has  been  deter- 
mined, are  not  destroyed  by  the  marriage. 


HOUOHTOH 

T. 
HOUGRTOH. 


Tttejtdny, 
June  12. 


APPEAL  from  the  Marshall  Court  of  Coromou  Pleas* 

Perkins,  J. — Sitsannah  Houghton^  the  widow  of  James 
Houghton^  deceased,  brought  her  action  in  the  Court  be- 
low against  the  appellant,  administrator  of  said  decedent, 
to  recover  300  dollars,  which  she  claimed  under  the  provi- 
sions of  §  21  of  the  ^'Act  regulating  descents  and  the  ap- 
portionment of  estates,"  1  R.  S.  p.  251. 

The  defense  set  up  was,  in  substance,  that  said  Susan^ 
nahy  prior  to  her  marriage  with  the  decedent,  was  a  widow, 
and  had  children  by  a  former  husband,  and  was  possessed 
of  property,  real  and  personal,  acquired  by  her  former  mar- 
riage, and  the  decedent  was  a  widower  having  children  by 
a  former  marriage,  and  also  property  acquired  by  such 
former  marriage;  that  before  their  marriage,  and  in  view 
of  the  same,  in  order  that  their  contemplated  marriage 
might  not  effect  any  change  in  their  respective  rights  to 
the  property,  and  that  the  same  might  descend  to  the  chil- 
^dren  of  each,  as  though  no  marriage  had  taken  place,  it 
was  verbally  agreed  that  the  decedent  should  pay  to  said 
Susannahj  during  coverture,  one-third  of  the  net  profits  of 
his  lands  for  her  use,  independent  of  his  control,  and  claim 
no  right  to  the  use  or  control  of  her  separate  property  dur- 
ing coverture,  or  afterwards,  but  let  it  all  go  to  her  children 
by  her  former  marriage,  if  not  otherwise  disposed  of  by 
her;  and,  in  consideration  of  the  foregoing,  said  Susatmak 
relinquished  all  claim  to  any  portion  whatever  of  her  said 
intended  husband's  estate  after  his  death,  but  agreed  that 
it  should  all  go  to  his  children  by  a  former  marriage,  if  not 
otherwise  disposed  of  by  him. 

This  agreement  was  held  invalid  by  Ihe  Court  below. 

The  agreement  .was  fully  executed  on  the  part  of  the 
deceased  husband,  so  that  the  consideration  for  the  agree- 
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ment  of  relinquishnient  on  the  part  of  the  wife  was  fnlly    May  Term, 
paid  and  received;  and,  inasmuch  as  the  property  in  which       •'•^^^' 
she  relinquished  her  right  was  in  the  possession  of  the    Houohtoh 
husband,  and»then  in  his  representative  after  his  death,  no   HoroHTox. 
act  was  required  to  be  done  on  the  part  of  the  wife  or 
widow  in  further  execution  of  the  agreement  on  her  part; 
and  it  seems  that  the  agreement  may,  therefore,  be  re- 
garded  as  one  fully  executed  by  both  parties.     This  would 
appear  to  be  manifest  from  the  fact  that  the  widow  is 
now,  in  violation  of  her  agreement,  in  violation  of  equity 
and  good  faith,  invoking  the  aid  of  a  Court  to  enable  her 
to  prevent  the  execution  on  her  part  from  becoming  opera- 
live.     The  agreement  was  extremely  liberal  to  the  wife, 
and  was  not  void  for  being  by  parol.    Bamett  v.  Goings^ 
8  Blackf.  284. — Resor  v.  Resofj  9  Ind.  R.  347. — Livingston 
V.  Livingston^  2  Johnsr.  Ch.  537. — Malin  v.  Coultj  4  Ind.  R. 
535.     See  2  Bright's  Husband  and  Wife,  p.  90,  et  seq. 

The  foregoing  cases  show  that  the  contract  might  have 
been  valid,  even  if  it  had  been  made  during  coverture.     It  ' 

was  affirmed  and  executed  during  that  relation. 

It  is  claimed  that  the  contract  was  void  because  not  to 
be  performed  within  one  year.        * 

It  seems  that  contracts,  as  a  general  proposition,  are 
not,  by  part  performance,  taken  out  of  the  operation  of 
that  clause  of  the  statute  making  contracts  incapable  of; 
enforcement  by  suit  where  they  are  not  to  be  performed  v 

within  a  year.  See  note  to  FenUm  v.  Emblers^  in  1  Wm. 
Blacks.  R.  (2d  ed.),  p.  354;  Walk.  Am.  Law,  p.  423.  But, 
in  this  case,  we  have  seen,  performance  probably  took 
place.  And  as  to  the  application  of  the  rule  to  contracts 
concerning  marriage,  and  the  rights  and  liabilities  incident, 
see  Jenkins  v.  Eldridge^  3  Story's  R,  184.  But  if  perform- 
ance was  not  shown  to  ha\e  taken  place,  still,  according 
to  the  case  of  Wiggins  v.  Keizer,  6  Ind.  R.  252,  the  contract 
was  not  one  of  which  the  performance  necessarily  extended 
beyond  a  year,  so  that  it  was  not  within  the  statute. 

It  may  properly  be  noticed  here  that  this  suit  involves 
only  personal  estate;  and  it  may  be  laid  down  as  un- 
doubted law,  that  it  was  always  competent  for  the  hus- 


608  CASES  IN  THE  SUPREME  COURT 

May  Term,   band,  by  an  antenuptial  contract,  to  purchase  his  wife's 

*"^^'      personal  fortune.    Bright,  supra. 
Glidbwbll       It  may  be  further  observed  that  the  statute  only  applies 
BuDiBiLL.    to  cases  where  the  contract  is  not  to  be  performed  by 
either  party  to  it  within  a  year.     Smith  on  Cont.  (Rawle's 
ed.),  side  page  140. 

If  he  could  buy  hers,  it  would  surely  be  competent  for 
him  to  buy  out  her  interest  in  his  own. 

Antenuptial  contracts,  to  be  executed  after  the  mar- 
riage has  been  determined,  are  not  destroyed  by  the  mar- 
riage.   1  Shars.  Blacks.  Comm.,  p.  442,  note  28. 

Per  Curiam* — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
J.  Bradleyy  for  the  appellant. 


•  ^•» » 


Glidewell  v.  Rudisill. 
Tuesday,  APPEAL  from  the  Puinam  Circuit  Court 

Jftn€  12 

Per  Gvriam* — Suit  by  the  appellee  against  the  appellant 
upon  a  note,  before  a  justice  of  the  peace.  Appeal  to  the 
Circuit  Court.  Trial  by  the  Court;  finding  and  judgment 
for  the  plaintiff. 

No  exception  is  taken  to  any  ruling;  no  motion  was 
made  for  a  new  trial,  nor  is  any  question  presented  for  our 
decision. 

The  judgment  is  affirmed  with  10  per  cent  damages 
and  costs. 

W*  W.  Wick,  for  the  appellant 

D.  E.  Williamson  and  A.  Daggy^  for  the  appellee. 
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May  Term, 

The  Toledo,  Wabash,  and  Western  Railroad  Com-    _!?____ 

PANT    v.    HiBBERT.  ThbTolbdO, 

&c.,  Rail- 
road Co. 

T. 

The  gtatnte  of  1853,  in  rcladon  to  the  liability  of  railroad  companies  whose     Hibbebt. 
roads  are  not  fenced,  for  killing  stock,  does  not  apply  to  actions  commenced 
in  Courts  of  Common  Pleas  and  Circnit  Conrti. 

APPEAL  from  the  Huntington  Court  of  Common  W^dnnday, 

tJttiu  13. 

Pleas. 

Hanna,  J. — This  was  a  snit  against  the  company  for  the 
value  of  certaiH  hogs  and  cattle  destroyed  by  the  rolling 
stock  of  the  company.  The  first  and  third  paragraphs  of 
the  complaint  are  founded  upon  the  statute  of  March,  1853. 
The  second,  avers  carelessness,  &c.,  but  is  confined  to  the 
killing  of  cattle  at  the  crossing  of  a  highway. 

The  answer,  in  several  paragraphs,  in  substance,  averred 
that  due  care  and  caution  were  used  by  the  company,  but 
that  in  consequence  of  the  negligence  of  the  defendant, 
the  injury  occurred. 

In  reply  a  general  denial  was  filed. 

The  evidence  tended  to  show  the  destruction  of  four 
hogs,  worth  12  dollars,  some  half  a  mile  from  the  crossing 
of  the  highway,  and  the  killing  of  four  and  injury  of  two 
head  of  cattle  at  the  crossing.  The  road  was  not  fenced. 
The  evidence  was  contradictory  as  to  whether  due  care  had 
been  exercised  by  the  servants  of  the  company. 

The  instructions  given  assumed,  and  those  refused  de- 
nied, that  the  case  was  governed  by  the  act  of  Marchj 
1853. 

The  verdict  was  for  the  plaintiffs,  and  was  for  such  sum 
that  we  are  not  able  to  determine  certainly  whether  the 
value  of  the  hogs  was  included  in  it  or  not.  If  it  was, 
and  we  see  nothing  in  the  evidence  and  instructions  as 
given  to  preclude  the  jury  from  so  including  it,  then  the 
case  will  have  to  be  reversed. 

We  have  heretofore  decided  that  the  act  of  March,  1853, 
does  not  apply  to  cases  commenced  in  the  Common  Pleas 
and  Circuit  Courts.  (1) 


May  Term, 

1860. 


Haineh 

Y. 

Kbkt. 


CASES  IN  THE  SUPREME  COURT 

The  instruction  that,  because  the  road  was  not  fenced, 
the  company  were  liable,  whether  guilty  of  negligence  or 
not,  was,  therefore,  erroneous. 

Under  this  view  of  the  case,  it  is  not  necessary  for  us  to 
decide  whether  the  want  of  an  averment  of  carelessness, 
&c.,  in  the  first  and  third  paragraphs  of  the  complaint  was 
cured  by  the  subsequent  pleadings. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  Z.  Stuartj  for  the  appellants. 

L,  P.  Milligcm^  for  the  appellee. 


(\)  The  EvamviUe,  fir,,  Co,  t.  Ro8$,  12  Ind.  B.  446.  Tho  act  of  1859  ex- 
tended the  remedy  so  as  to  enable  a  party  to  bring  his  action  in  either  of  tho:i:c 
Coarts. 


Haines  t;.  Kent  and  Another. 


Junf.  13. 


APPEAL  from  the  Warren  Court  of  Common  Pleas. 
Per  Curiam. — Haines  sued  the  appellees  for  money  de- 
posited. 
Answer — 

1.  A  denial. 

2.  Admitting  that  the  money  was  left  with  Kent  as  an 
individual,  averring  that  it  was  by  him  paid  to  Ellsivorih 
for  plaintiff,  and  denying  a  deposit  of  said  money,  &c. 

3.  Admitting  that  the  money  was  left  with  Kenii  and 
averring  that  plaintiff  was  indebted  to  defendants,  and  that 
the  money  was  applied  on  such  indebtedness,  &cc. 

Reply  in  denial. 

Trial,  verdict  and  judgment  for  the  defendants. 

There  were  several  specicd  findings  upon  points  sub- 
mitted to  the  jury.  The  plaintiff  moved  that  a  judgment 
be  rendered  in  his  favor  on  those  special  findings,  notwith- 
standing the  general  verdict.     The  motion  was  overruled. 
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Those  findings  were,  in  substance,  that  no  money  was  de-   *4*y  Term, 
posited  with  the  defendants,  nor  with  Keni^  but  that  it  was       ^^^' 
left  with  Kent  without  directions  as  to  its  application;  that  Clbvbland 
no  directions  were  given  to  pay  it  to  EUsworthy  nor  to  ap-    Bobbrts. 
ply  it  on  any  debt  due  KetU  or  Kent  and  HUchens*    The 
evidence  shows  that  Kent  was  the  agent  of  Ellsworth  for 
the  sale  of  certain  lands  and  receipt  of  the  price,  &c.     It 
also  tends  to  show  that  Haines  was  indebted  to  Ellsworth 
for  lands  purchased  by  another  person,  but  which  had 
passed  into  his  hands,  and  through  him  into  the  hands  of 
Kent;  and  that  Kent,  after  the  money  was  so  left  with  him, 
had  paid  on  that  debt,  to  Ellsworth  for  Haines,  a  greater 
sum  than  the  amount  so  placed  with  him.     Questions  are 
raised  upon  instructions  given  and  refused  as  to  the  right 
of  Kent  to  pay  Ellsworth  without  positive  instructions  to 
that  effect  from  Haines. 

Under  these  circustances  we  do  not  see  any  error  in  the 
rulings  of  the  Court  complained  of  by  the  appellant 

The  judgment  is  affirmed  with  costs. 

IL  A.  Chandler,  for  the  appellant. 

B.  F.  Gregory  and  J.  Harper,  for  the  appellees. 


I  ■ 


Cleveland  v.  Roberts. 

A  complaint  on  a  promissory  note  ayerring  the  loss  of  the  note,  with  an  affi* 
daTit  of  its  loss  and  contents,  is  sofficient  witfaont  a  copy  of  the  note. 

Where  the  trial,  in  snch  case,  was  bj  the  Court,  held  that  the  affidavit  was  prima 
facie  sufficient  evidence  of  the  loss  of  the  note;  and  that,  v^th  the  testimony 
of  a  witness  to  the  contents,  would  support  a  finding  for  the  plaintiff. 

Where  the  proof  varies  from  the  averment,  the  pleading,  being  amendable  be- 
low, will  be  considered  as  amended  in  the  Supreme  Court 

APPE  AL  from  the  Hendricks  Court  of  Common  Pleas.  Wednesday, 
Hanna,  J. — Roberts  made  his  affidavit  of  the  loss  of  a   ""*  ^^* 
promissory  note  therein  described  as  having  been  executed 
by   Cleveland  to  one  Harris,  and  stating  the  date  and 
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BiayTerm,    amount,  &c.,  of  said  note;  and  that  the  same  was  trans- 
looO.^  ferred  and  delivered  to  him  without  indorsement  in  writ- 


Clbtblaitd 

I  T. 


mg. 
RoRBRTs.  Suit  was  brought  against  Cleveland  as  maker,  and  J9!zr« 
ris  to  answer  as  to  his  interest  in  said  note.  Harris  made 
default,  and  the  suit,  as  to  him,  was  dismissed.  Cleveland 
demurred.  His  demurrer  was  overruled.  This  raises  the 
first  point. 

It  is  insisted  that  the  statute,  2  R.  S.  p.  44,  is  impera- 
tive, and  requires  the  note  or  a  copy  to  be  filed  with  the 
complaint;  and  as  it  was  not  done  here,  that  the  demurrer 
should,  therefore,  have  been  sustained. 

A  sufficient  excuse  for  not  filing  it,  is  averred  in  the  com- 
plaint, and  shown  in  the  affidavit  filed. 

The  next  objection  taken  is,  that  the  evidence  was  not 
sufficient  to  sustain  the  finding  against  the  defendant. 
Among  other  answers  was  a  deniaL  The  case  was  tried 
by  the  Court  without  a  jury. 

The  bill  of  exceptions,  which  professes  to  contain  all  the 
evidence,  does  not  show  that  the  affidavit,  or  any  other  evi- 
dence of  the  loss  of  the  note,  was  produced  on  the  trial; 
and  does  show  that  Harris^  the  only  witness  who  testified, 
stated  that  he  assigned  the  note  in  writing  to  the  plaintifil 

Was  the  evidence  sufficient? 

As  the  affidavit  was  filed  with  the  pleading,  and  the  trial 
by  the  Court,  we  think  it  could  be  properly  considered  by 
the  Court,  and  was,  prima  fade^  sufficient  evidence  of  the 
loss  of  the  note.  The  contents  were  proved  by  the  wit- 
ness. The  proof  as  to  the  assignment,  varied  from  the 
averment  upon  that  point.  The  averment  could  have 
been  amended  to  meet  the  proof  in  the  Court  below,  and 
will,  under  the  statute,  be  considered  here  as  amended. 

Per  CuriatfL — The  judgment  is  affirmed  with  5  per  cent 
damages  and  costs. 

C.  C,  Nave  and  J.  Witheratv^  for  the  appellant. 

JET.  C  Newcomb  and  J,  &  Tarkingiony  for  the  appellee. 
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•  May  Term, 

Smith  and  OtKers  v.  Conlan.  ^^^^- 

'  SXITH 

T. 

If  OD  appeUee  join  in  error,  and  then  add  a  paragraph  alleging  that  the  appeal      Ck>iri.Aif . 
wan  not  taken  within  three  years,  ftc,  he  waives  his  joinder. 

And  it  teenu,  that  if  the  appellant  snbmit  the  case,  witfaont  a  reply  to  such  an- 
swer, he  admits  its  tmth. 

APPEAL  from  the  Laporte  Circuit  Court,  Wednesday, 

Hanna,  J. — To  the  assignment  of  errors  in  this  case,  the 
appellee  answered,  jEurst,  in  the  form  of  a  joinder  in  error; 
and,  second,  that  the  appeal  was  not  taken  within  three 
years  from  the  rendition  of  judgment,  &c 

There  was  no  reply  to  this  answer. 

Two  points  are  made  by  the  appellants  upon  this  second 
answer — 

1.  That  the  appellee  having  joined  in  error,  is  concluded 
by  that  act  from  setting  up  the  matter  attempted  to  be 
pleaded  in  the  second  answer. 

2.  K  not,  then  the  appellee  waived  any  benefit  of  said 
second  answer,  by  not  taking  a  rule  against,  and  requiring 
a  reply  from,  the  appellants  thereto. 

We  cannot  concur  in  this  view  of  the  question  of  prac- 
tice. The  appellee  waived  the  joinder  in  error  by  filing 
the  second  paragraph  of  the  answer  to  the  assignment  of 
error.  Ind.  Dig.,  p.  649.  The  appellants  having  submitted 
the  case  without  replying  to  or  controverting  the  matters 
set  up  in  the  second  paragraph  of  the  answer,  perhaps,  ad- 
mitted the  truth  thereof;  but  whether  that  was  the  effect 
or  not,  it  appears,  prima  facie^  to  be  the  fact,  from  an  in- 
spection  of  the  record  and  the  indorsement  thereon,  of  the 
time  of  filing,  that  the  answer  is  true,  that  more  than 
three  years  had  elapsed.  This  Court,  therefore,  has  no 
jurisdiction. 

Per  Curiam. — The  appeal  is  dismissed  with  costs. 

X.  Barbour  and  X  D.  Bbwland^  for  the  appellants  (1). 

J,  A,  Thornton  and  X  Bradley^  for  the  appellee. 

(1)  The  following  was  the  aigmnent  of  connsel  for  the  appellants  on  the 
points  decided: 

Vol.  XIV.— 33 
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May-  Teroii 
1830. 

Lambdih 

V. 
MlIXBB. 


There  is  ill  this  record  e  special  assignment  of  errors,  on  behalf  of  the  14)- 
peUants,  and  a  formal  joinder  in  etroron  behalf  of  the  appellee.  Following 
immediately  upon  this  joinder,  the  counsel  for  the  appellee  has  written  what 
purports  to  be  a  plea  of  the  statute  of  limitations.  This  plea  is  merely  writ- 
ten upon  the  transcript.  Its  filing  is  not  indorsed.  It  is  not  noted  upon  the 
order-book  of  the  Supreme  Court  No  rule  was  taken  upon  the  appellants  to 
reply.  Under  these  circnmstances  the  cause  was  subnutted,  and  thus  the  re- 
cord stands  to  abide  the  judgment  of  the  Court 

We  remark  upon  this  state  of  the  pleadings,  that  tlus  Court  has  a  system  of 
practice  which  must  be  conformed  to,  and  which,  so  far  as  the  point  in  hand  is 
concerned,  is  settled  by  the  statute.  In  2  R.  S.  p.  161,  4  568,  it  is  proTided 
that,  "No  pleadings  shall  be  required  in  the  Supreme  Court  upon  an  appeal, 
but  a  specific  assignment  of  aU  errors  relied  upon,  to  be  entered  upon  the  tran- 
script in  matters  of  law  only,  which  shall  be  assigned  on  or  before  the  first  day 
of  the  term  at  which  the  cause  stands  for  trial;  and  &e  appellee  shall  file  his 
answer  thereto." 

Now,  upon  tills  statute  the  practice  is  perfectly  plain,  and,  so  ftr  as  we  can 
learn,  has  never  been  doubted  or  misunderstood.  In  matters  of  law,  no  other 
pleading  is  required  beyond  the  assignment  of  errors,  which  is  to  be  entered 
upon  the  transcript.  Following  this  construction,  it  has  not  been  the  praedoe 
to  require  a  joinder  in  error;  the  special  assignment  in  matters  of  law  beoig 
the  only  pleading  required;  the  mode  of  presenting  which  is  particalaily 
pointed  out  But  when  the  appellee  relies  upon  matter  of  fitct^  he  must  an- 
swer; and  his  answer  must  be  filed.  That  is,  he  must  state  his  defense  in 
writing;  he  must  present  it  to  the  clerk  that  the  filing  may  be  indorsed  upon 
the  answer,  and  a  proper  entry  may  be  made  in  the  records  of  the  Court;  and 
he  must  take  the  proper  steps  to  compel  an  issue  upon  that  matter  of  &ct 
None  of  these  things  being  done,  we  insist  there  is  no  answer  properly  before 
this  Court. 

But  there  is  a  further  riew  of  the  subject  to  which  we  ask  attention.  The 
appellee  haying  formally  joined  in  error,  is  oondnded  by  his  own  act.  The 
denial  of  error  in  the  record  is  a  demurrer.  It  tenders  an  issue  upon  matters 
of  law.  It  is  not  competent  for  the  appellee,  after  joining  in  an  issue  of  law, 
to  tender  an  issue  of  fact.    The  pleadings  thus  presented  are  incongruous. 


•  »•  * 


Lambdin  V,  Miller  and  Another. 


Wednaday, 
June  13. 


APPEAL  from  the  Orange  Court  of  Common  Pleas. 

Per  Curiam. —  This  was  an  action  by  the  appellant 
against  the  appellees  for  damages  for  flowing  water  upon 
his  land.  The  amount  claimed  was  1,000  dollars.  The 
Court  had  no  jurisdiction  (1). 
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The  appeal  is  dismissed  with  costs.  May  Tenn, 

A,  J.  Simpson,  for  the  appellant.  ±ouU' 

C.  L.  Dunham  and  H.  Heffren^  for  the  appellees.  Ltoh 

Pi 

(1)  Fleece  v.  The  Ind,,  ^.,  Railroad  Co.,  8  Ind.  R.  460;  Harvey  y.  Ferguson, 
10  id,  893;  TVeu?  y.  Ga*ibi/,  id,  265;  7T4«  5<irf«  y.  Turner,  id.  411. 


Lyon  and  Another  v.  Perry  and  Another. 

The  record  of  a  mortgage  is,  by  statate,  original  eyideaoe  of  the  oonteata  of 
the  iBstmment. 

If  the  comphdnt  against  a  mortgagor  and  a  purchaser  from  him,  for  fore- 
closure, fiul  to  allege  that  the  mortgage  was  recorded  and  that  the  purchaser 
had  notice,  the  proof  of  these  facts  without  objectioii  cues  the  defect. 

APPEAL  from  the  Grant  Circuit  Court.  Wednesday, 

June  13. 

Per  Curiam. — Suit  to  foreclose  a  mortgage.  The  mort- 
gaged premises  had  been  purchased  by  another  of  the 
mortgagor,  and  the  purchaser  was  made  a  party  defendant 
with  the  mortgagor. 

The  complaint  did  not  allege  that  the  mortgage  had 
been  recorded,  nor  that  the  purchaser  bought  with  notice. 
But  these  facts  were  proved  without  objection  on  the  trial, 
and  the  Court  found,  therefore,  that  the  mortgage  was 
valid  against  the  purchaser. 

it  was  objected  on  the  trial  that  the  original  mortgage, 
instead  of  the  recorded  copy,  should  be  introduced  to  prove 
the  contents  of  the  mortgage,  but  there  was  no  objection 
to  the  giving  in  of  the  record  to  show  the  fact  of  the  mort* 
gage  being  recorded,  and,  hence,  notice  to  the  purchaser. 

The  record  is  made  by  statute  original  evidence  of  the 
contents  of  the  mortgage.    2  R.  S.  p.  92. 

Under  these  circumstances,  we  think  it  appeus  to  us 
that  the  case  has  been  fairly  decided  on  its  merits,  and 
that  the  judgment  must  be  affirmed.  2  R.  S.  pp.  123, 162, 
§§  382,  580. 
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M*y  Term,        The  judgment  is  affirmed  with  1  per  cent,  damages  and 
1860.      ^^^ 


McNamaka       J..  Steele  and  H.  D.  Thompson^  for  the  appellants. 
Ellih.  H  £L  Kelley  and  R.  T.  SL  John^  for  the  appellees. 


^♦^  > 


McNamara  v.  Ellis. 

^^  *WI  An  affidavit  for  an  attachment  in  the  words  as  affiant  "yerilj  bdicTes,"  is 

sufficient. 

Where  the  defendant  answered  and  filed  interrogatories,  and  took  a  rale  gene- 
rally fbr  a  reply,  and  the  plaintiff  replied  without  answering  the  interroga- 
tories :  Hdd,  that  the  cause  could  not  be  dismissed  because  the  interroga- 
tories wen  not  answered. 

Where  the  proceedings  on  an  attachment  do  not  show  that  the  property  was 
attadied  in  the  presence  of,  nor  that  it  was  appraised  by,  a  householder,  an 
order  for  its  sale  will  be  reversed. 

Wednesday,         APPEAL  from  the  Floyd  Court  of  Common  Pleas. 

Per  Ouriafiu — Suit  upon  a  note  commenced  by  attach- 
ment. The  defendant  appeared  and  moved  to  dismiss  the 
attachment,  because  the  affidavit  was  as  the  affiant  'Werily 
believed."  The  motion  was  overruled.  The  affidavit  was 
sufficient.     Trew  v.  Gaskill^  10  Ind«  R.  265. 

The  defendant  answered,  and  filed  intenogatories,  and 
took  a  rule  generally  for  a  reply.  Perhaps  this  did  not 
amount  to  a  rule  to  answer  interrogatories. 

The  plaintiff  replied  to  the  answer,  but  did  not  answer 
the  interrogatories.  No  steps  were  taken  to  compel  an 
answer;  but  a  motion  was  made  to  dismiss  the  cause,  be* 
cause  tbe  interrogatories  were  not  answered.  The  motion 
was  overruled.  This  was  right.  Perk.  Pr.,  238.  A  case 
was  not  presented  making  it  the  absolute  duty  of  the 
Court  to  dismiss  under  §  368,  2  R.  S.  p.  120. 

The  cause  was  submitted  to  the  Court;  judgment  for 
the  plaintiff  on  the  note,  and  that  the  attached  property  be 
sold,  &a 

The  order  to  sell  the  attached  property  was  erroneous. 
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because  the  proceedings  on  the  attachment  did  not  appear   May  Tenn, 
to  be  legal.     It  did  not  appear  that  the  property  was  at-       ^^^* 
tached  in  presence  of,  nor  that  it  was  appraised  by,  a   McDaniel 
householder,  as  the  statute  requires.     See  Willets  v.  Ridg^    Weavbr. 
wa^,  9  Ind.  IL  367. 

The  order  for  the  sale  of  the  property  is  reversed  with 
costs.     The  judgment  on  the  note  is  affirmed. 

/•  H*  Stotsenburg  and  T.  JiL  Brown,  for  the  appellant. 

D.  C  AfUkonj/j  for  the  appellee. 


McDaniel  v.  Weaver. 


APPEAL  from  the  Benton  Ck)urt  of  Common  Pleas.      Wednesday, 
Perkins,  J. — Suit  to  enforce  a  mechanic's  lien,  &c. 


The  complaint  contained  two  paragraphs 

1.  That  plaintiff  furnished  the  materials  to  a  contractor; 
that  the  proprietor  was  owing  the  contractor,  and  that  no« 
tice  of  lien  was  filed,  &c. 

2.  An  original  promise  to  pay  for  the  materials  in  con- 
sideration they  should  be  furnished  to  the  contractor. 

Trial  on  the  general  denial.  The  evidence  is  not  of  re- 
cord. There  was  a  general  judgment  for  the  value  of  the 
materials  simply,  but  not  ordered  to  be  specifically  en- 
forced. 

This  judgment  might  be  right  on  the  second  paragraph. 

Per  Curiam. — The  judgment  is  affirmed  with  1  per  cent 
damages  and  costs. 

J.  Benedict,  for  the  appellant 

J.  F,  Parker,  for  the  appellee. 


518  CASES  IN  THE  SUPREME  COURT 

MAjrTerm, 

^^^*  Thornton  v.  Williams. 


Thobntoh 

V. 

WiLUAMB.    s^ii^  ^a  n  note.    Answer,  a  set-off.    Reply,  1.  A  denial.    2.  A  settlemont  at 

the  time  tiie  note  was  giren.    One  item  of  the  set-off  was  of  a  date  later 

than  the  note. 
Edd,  1.  That  the  date  of  an  item  of  a  setoff  is  not  conclusiye,  even  if  it  be 

prima  facie,  eyidence  of  the  time  the  item  accmed. 
2.  That  under  the  issues  the  defendant  mig^ht  prore  all  the  items  of  his  set-off, 

and  the  plaintiff  wonld  haye  to  show  that  thej  were  settled  in  the  note; 

that  if  they  all  accmed  before  the  date  of  the  note,  the  note  wonld  be  prima 

facie  eyidence  of  settlement;  aliter,  as  to  such  as  did  not  so  accme. 
Judgment  for  plaintiff.    Kew  trial  granted.    The  defendant  asked  leaye  to 

demur  to  the  reply.    Hdd,  that  this  was  matter  in  the  discretion  of  the 

Court 


Wednesday,         APPEAL  from  the  Blockford  Court  of  Common  Pleas. 

June  13.  _-  T       oi    .  At  f       A 

Perkins,  J. — Suit  upon  a  note.  Answer  by  way  of  set- 
off. 

Reply,  1.  In  denial  of  the  set-off.  2.  That  it  was  set- 
tled at  the  time  the  note  was  given. 

This  is  the  substance  of  the  second  somewhat  informal 
paragraph.  One  of  the  items  of  the  set-off  set  up  in  the 
answer  was  dated  later  than  the  note.  But  the  date  was 
not  conclusive,  if  even  prima  fade^  evidence  of  the  time 
the  item  accrued,  if  it  accrued  at  all. 

Under  these  issues,  upon  a  trial,  the  defendant  might 
prove  all  the  items  of  his  set-off,  and  the  plaintiff  would 
have  to  show  that  they  were  settled  in  the  note.  If  they 
all  accrued  before  the  date  of  the  note,  the  note  would  be 
prima  facie^  but  not  conclusive,  evidence  that  they  had 
been  settled.  As  to  such  as  did  not  so  accrue,  the  note 
would  not  be  prima  facie  evidence  of  settlement. 

A  trial  was  had,  and  the  plaintiff  had  judgment.  A 
new  trial  was  granted.  The  defendant  then  asked  leave 
to  demur  to  the  second  paragraph  of  the  reply.  Leave 
was  refused.  This  was  matter  in  the  discretion  of  the 
Court;  and  the  discretion  does  not  appear  to  have  been 
abused.    Perk.  Pr.,  p.  234. 

The  c^use  was  then  retried  upon  the  issues  previously 
formed.    Judgment  for  the  plaintiff.     There  is  no  error. 
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Pet  Curiam. — The  judgment  is  affirmed  with  10  per  May  Term, 
cent,  damages  and  costs.  xoo\j. 

W.  March,  for  the  appellant.  <^«»b» 

A.  J.  Neffj  for  the  appellee.  Studaba- 


'    Greer  v.  Studabaker. 

In  a  suit  before  a  justice,  a  motion  to  reject  the  answer  was  oyerruled,  and 
judgment  rendered  for  the  plaintiff.  On  appeal  to  the  Circuit  Court,  the 
same  motion  was  sustained.  On  appeal  to  this  Court,  the  clerk  copied  the 
answer  into  the  record,  as  a  port  of  the  justice's  transcript;  but  there  was 
no  bill  of  exceptions  embodying  it.   Edd,  that  it  was  no  part  of  the  record. 

APPEAL  from  the  Wells  Circuit  Court.  Wednesday, 

Hanna,  J. — Suit  by  the  appellee  against  the  appellant, 
before  a  justice. 

Answer  filed,  as  appears  by  the  transcript  copied  in  the 
record,  setting  up  a  note  given  by  the  plaintiff  for  200  dol- 
lars, and  offering  to  set  off  a  sum  equal,  &c.,  and  adding 
judgment  for  costs,  &c. 

The  plaintiff  moved  to  reject  the  answer;  motion  over- 
ruled.   Judgment  for  plaintiff. 

On  appeal  in  the  Circuit  Court,  the  record  shows  that 
the  plaintiff  moved  to  reject  the  answer  of  the  defendant, 
which  motion  was  sustained;  and  thereupon  the  plaintiff 
had  judgment. 

There  is  no  bill  of  exceptions  embodying  the  rejected 
answer.  The  only  question  attempted  to  be  presented  is 
upon  that  ruling.  But,  first,  is  the  answer  before  us,  so 
that  we  can  consider  it?  K  it  had  been  originally  filed  in 
the  Circuit  Court,  it  would  not  be,  under  the  circumstances, 
before  us.  Adkins  v.  Hudson,  11  Ind.  R.  873.  We  do. not 
think  the  fact  that  it  was  copied  into  the  justice's  tran- 
script presents  it  to  us  in  any  more  authentic  form,  after 
the  motion  was  sustained,  than  if  the  clerk  had  volunta- 
rily transcribed  an  original  rejected  paper  into  the  record. 
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May  Tenn,    This  being  the  case,  there  is  nothing  before  us  for  con- 

^"^^'      sideration. 
Edwasdb        Per  Curiam. — The  judgment  is  affirmed  with  6  per  cent. 
FisHEB.      damages  and  costs. 

J.  •R,  Coffrothy  for  the  appellant. 

The  names  of  counsel  for  the  appellee  are  not  legible. 


■  ••»  » 


Wednesday, 
June  13. 


Lasselle  v.  Wilson. 

APPEAL  from  the  Cass  Court  of  Common  Pleas. 

Per  Curiam. — The  judgment  in  this  case  is  affirmed 
with  10  per  cent,  damages  and  costs.  It  is  accurate  in 
every  particular  to  nearer  than  a  hair's  breadth. 

The  points  made  have  all  been  ruled  upon  and  settled 
in  numerous  cases  (1). 

C,  B.  Lasselle^  for  the  appellant. 

(1)  The  appellant  relied  apon  two  points— 

1.  The  cause  was  tried  upon  an  issue  of  fact  raised  bj  answer,  thongh  a  de- 
murrer to  the  complaint  was  pending  undecided. 

2.  That  the  judgment  was  without  relief,  &c.,  under  f  15, 1  B.  S.  p.  379, 
which,  he  contended,  is  unconstrtntional. 


^»»i  > 


Edwards  v,  Fisheb. 


Wedftesdtuf, 
June  13. 


APPEAL  from  the  Starke  Circuit  Court. 

Per  Curiam. — Suit  upon  promissory  notes.  The  notes 
did  not  waive  appraisement  laws.  Judgment  by  default, 
to  be  collected  without  relief,  &c.  No  motion  was  made 
below  to  set  aside  the  default,  and  correct  the  judgment. 
That  part  of  the  judgment  making  it  collectable  without 
relief  was  wrong,  but  as  no  motion  was  made  below  to 
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correct  the  error,  before  appealing  to  this  Court,  the  appeal  May  Term, 
must  be  dismissed.  ^"^^' 

The  appeal  is  dismissed  with  costs.  Hawkixb 

J*  O^Brian^  for  the  appellant.  The  Boabb 

OV  COMMIB- 
8IONSR8,  &C. 


June  13. 


The  Indianapolis  and  Cincinnati  Railroad  Company 

V.  Williams. 

APPEAL  from  the  Shelby  Court  of  Common  Pleas.       Wednesday, 

Per  Cfuriam, — This  was  an  action  for  negligently  and 
carelessly  killing  cattle  of  appellee,  for  which  he  had  judg- 
ment.    The  evidence  is  in  the  record. 

There  was  no  proof  of  negligence;  nor  was  there  any 
allegation  or  proof  as  to  whether  the  road  was  fenced  (1). 

The  judgment  is  reversed  with  costs.  Cause  remanded, 
&c. 

J.  &  Scobey^  for  the  appellants. 

E.  H.  Davis,  C,  Wright,  and  X  C.  Gfreen,  for  the  appel- 
lee. 

(1)  The  point  was  made  in  the  argoment  of  this  case,  on  the  part  of  the 
appellants,  that  the  cause  was  decided  over  an  issue  of  law  undisposed  of;  and 
Beard  t.  Adamsi  8  Blackf.  4C9;  Barret  y.  Thompson,  5  Lid.  B.  457;  and  Grey 
T.  Cooper,  id.  506,  were  cited. 


►•-*- 


Hawkins  and  Others  v.  The  Board  op  Commissioners 

OF  THE  County  of  Starke. 

Complaint  against  a  ooimty  board,  alleging  that  a  petition  prayiog  a  change 
of  the  county  boundary  so  as  to  include  certain  territory,  supported  by  affi- 
dayits  that  the  petitioners  were  residents  of  the  territory  in  question,  and  a 
majority  of  the  legal  yoters  thereof,  which  petition  and  affidayits  were  made 
part  of  the  complaint,  had  been  rejected  by  the  board,  and  the  prayer  there- 
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May  Tenn, 

i860. 

HAWKnrs 

V. 

Thb  Board 
of  commib- 

SIOlTBBf ,  &C. 


Wednesday, 
June  IS. 


of  refttsed,  and  that  the  bord  had  refvMd  to  order  the  petition  to  be  fikd,  and 
tho  application  to  be  continned  to  the  next  tenn,  and  praying  a  writ  of  man- 
damiu^  The  complaint  was  sworn  to  hj  two  persons.  On  motion,  a  writ 
to  show  canse,  &c.,  cmbodjing  the  complaint,  was  issned,  to  which  a  demnr- 
rer  was  sustained.  Bdd,  that  this  was  enor;  diat  die  statute  was  substan- 
tiaUy  followed. 

APPEAL  from  the  Siarke  Court  of  Common  Pleas, 

Hanna,  J. — At  the  October  term  of  the  Common  Pleas 
Court  the  appellants  filed  their  complaint,  averring  that  the 
petition,  which  was  made  a  part  of  their  complaint,  had 
been  by  them  theretofore  presented  to  the  said  appellees, 
to-wit,  at  the  September  term,  1857,  of  said  board;  and  that 
said  board  rejected  said  petition  and  refused  the  prayer  of 
said  petitioners,  and  refused  to  perform  their  duty  in  re- 
spect to  said  petition,  in  this,  that  they  refused  to  order  said 
petition  filed,  and  said  application  to  be  continued  until  the 
regular  meeting  of  said  board  next  thereafter,  as  it  was 
their  duty  to  do.  Sec 

The  plaintiffs  pray  a  writ  of  mandate  to  compel  said 
commissioners  to  receive,  file,  and  spread  upon  their  records 
said  petition,  &c.,  to  continue  the  same,  &c.,  and  to  for- 
ward a  copy  to  the  secretary  of  state's  office,  &c. 

The  Complaint  was  sworn  to  by  two  persons,  as  was, 
also,  the  petition,  made  a  part  thereof. 

The  petition  referred  to  was  one  praying  that  the  bound- 
ary lines  of  the  said  county  might  be  so  changed  as  to  in- 
clude within  the  limits  of  said  county,  certain  territory 
described  as  being  within  the  boundaries  of  the  county  of 
Jasper,  &c. 

There  is  attached  to  said  petition  the  affidavits  of  two 
persons  that  the  persons  whose  names  appear  to  the  same 
are  residents  of  said  named  territory,  and  constitute  a  ma- 
jority of  the  legal  voters  thereof,  &c« 

Upon  motion  of  appellants,  a  writ  was  ordered  to  issue 
against  the  said  board  to  show  cause,  &c  The  writ  em- 
bodied the  complaint,  petition,  and  affidavits. 

The  defendant  appeared  and  demurred  to  the  writ,  as 
stated  by  the  record,  because  the  same  does  not  state  facts 
sufficient,  &c. 
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HOSIBR 

V. 

Bltasok. 


The  demerrer  was  sustained,  which  presents  the  only    MayTernj 
question  in  the  case.  ^°^^' 

We  think  the  Court  erred  in  sustaining  the  demurrer. 
The  mode  of  proceeding,  pointed  out  by  the  statute,  ap- 
pears to  have  been  substantially  complied  with.  Nothing 
is  urged  here,  in  the  case  at  bar,  against  the  validity  of  the 
statute.  See  the  case  of  2%«  Board  of  Commissioners  of 
Jasper  CoUnty  v.  Spitler,  at  the  last  term.  (1) 

Per  Curiam* — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  OBriafiy  A.  Daggy^  S.  C.  WiUson,  J.  E.  McDonald^ 
and  A  L  Roache^  for  the  appellants. 


(I)  18  Ind.  B.  285;  and  see  ttie  argument  in  ihat  case. 


.  Hosier  and  Another  v.  Eliason. 

The  payee  of  a  bill  of  exchange,  after  acceptance,  indorsed  to  A.  who  indorsed 
to  a  bank.  After  protest  for  non-payment  he  took  up  the  bill  and  sned  the 
drawer  and  acceptor.  The  latter  answered,  1.  A  general  denial.  2.  That 
the  bank  charged  12  per  cent,  for  discounting  the  bill.  8.  That  the  plaintiff, 
for  a  consideration,  and  without  ih»  defendant's  knowledge,  released  the 
drawer. 

Held,  1.  That  'the  second  paragraph  was  bad;  that  it  was  no  concern  of  the 
defendants  what  discount  the  bank  charged  A. 

2.  That  the  third  paragraph  was  bad  for  uncertainty;  that  if  the  release  was 
in  writing,  it,  or  a  copy  of  it,  should  have  been  filed — if  not,  the  terms  and 
consideration  should  haye  been  set  out;  but  qucare,  whether  if  well  pleaded, 
the  paragraph  would  be  a  bar. 

If  a  party  demur,  and  pending  his  demurrer  plead  over,  the  pleading  oyerrules 
the  demurrer;  but  if  both  could  stand,  it  would  be  presumed,  upon  a  general 
finding,  that  the  issues  on  both  were  referred  to  the  Court  together. 

If  at  the  institution  of  a  suit  a  writ  of  attachment  issue,  and  the  defendant  fail 
to  answer  to  it,  and  judgment  is  rendered  against  him,  the  costs  of  the  writ 
are  to  be  taxed  against  him  with  the  costs  of  the  cause. 


I  14 

148     SOI 


APPEAL  from  the  Wayne  Circuit  Court  WedneBday, 

Perkins,  J. — Madren  drew  a  bill  of  exchange,  addressed  •^"'^  ^'' 
to  Jesse  Hosier,  New  York,  requesting  him  to  pay  to 
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May  Term,  the  order  of  Joshua  Eliascm,  at  the  office  of  Winslow^  La-- 

_.  1860^^ ^^^  ^  Q^^  y-gy^  Torkj  4,467  dollars  and  14  cents,  valne 

^*"*      received,  and   charge  the  same  to  account  of  drawer. 
Sliasoit.     Hosier  accepted  the  bill.    Eliason  indorsed  it  to  one  Mor- 
tonj  who  indorsed  it  to  the  Richmond  bank. 

The  bill  was  protested  for  non-payment.  Eliason  paid 
and  took  up  the  bill,  and  sued  Madren  and  Hosier,  the 
drawer  and  acceptor. 

Madren  made  default.  Hosier  defended.  He  alleged 
in  his  answer — 

1.  A  general  deniaL 

2.  That  the  bank  charged  12  per  cent,  for  discounting 
the  bill. 

3.  That  the  plaintiff,  for  a  consideration,  and  without  the 
knowledge  of  the  defendant,  released  Madren. 

A  demurrer  was  sustained  to  the  second  and  third  para- 
graphs. 

The  second  paragraph  was  bad.  It  was  no  concern  of 
Hosier's  what  rate  of  discpunt  the  bank  charged  Morton 
for  discounting  the  bill.  Conwell  v.  Pumphrey,  9  Ind.  R. 
135. 

The  third  paragraph  was  bad  for  uncertainty.  If  the 
release  was  in  writing,  it  should  have  been  filed,  or  a  copy 
of  it.  K  it  was  not,  the  terms  and  consideration  of  it 
should  have  been  set  out,  that  the  Court  might  have  de- 
teitained  upon  its  validity.  See  Page  v.  Ford,  12  Ind,  R. 
p.  46,  where  it  is  held,  that  an  aYiswer  averring  the  accept- 
ance of  an  article  sold  should  set  out  the  manner  of  ac- 
ceptance— ^the  acts  relied  on  as  constituting  it.  See,  as  to 
a  release,  1  Ind.  R.  313;  4  id.  465;  9  id.  371;  Ind.  Dig.  p. 
713.  Probably  this  third  paragraph,  if  well  pleaded,  would 
have  constituted  no  bar. 

The  defendant  amended  this  paragraph.  See,  as  to 
effect  of  this  step,  Ind.  Dig.  p.  650,  §  182. 

The  plaintiff  again  demurred;  but  before  any  action 
was  taken  upon  the  demurrer,  he  replied  over  in  denial. 

The  cause  was  then  submitted  to  the  Court,  by  agree- 
ment of  parties,  and  judgment  was  rendered  for  the  plain- 
tiff. 
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It  is  contended  that  error  appears  in  the  record,  because 
there  was  no  decision  on  the  demurrer. 
There  are  two  answers  to  this  objection: 

1.  A  party  cannot  demur  and  answer  to  the  merits  at 
the  same  time  to  the  same  paragraph.  Hence,  where  this 
is  attempted,  either  the  demurrer  or  answer  must  give  way. 
The  rule  is,  in  such  cases,  that  the  answer  overrules  the 
demurrer,  and  puts  it  out  of  the  case.  Ind.  Dig.  p.  640. 
But, 

2.  If  both  could  stand,  it  would  be  presumed  that  the 
issues  on  both  were  referred  to  the  Court  together,  and  de- 
cided in  the  general  finding.  This  has  been  often  de- 
cided.    See  the  cases  cited  in  Ind.  Dig.  p.  653,  §  208. 

At  the  institution  of  the  suit,  a  writ  of  attachment  was 
duly  issued.  The  defendant  did  not  answer  to  the  attach- 
ment, and  the  costs  of  it  were  taxed  against  the  defendant 
with  the  costs  of  the  cause.     This  was  right. 

Per  Ouriam. — The  judgment  is  affirmed  with  3  per  cent, 
damages  and  costs. 

W.  A.  Bickle  and  G.  W.  Julian^  for  the  appellants. 

O.  P.  Morton^  M.  F.  Kibby^  J.  S.  Newman^  J.  P.  Siddall^ 
and  J.  B.  Julian^  for  the  appellee. 


May  Term, 
1860. 

Mahou 

T. 

Tbabbr. 


.  ^i<^  • 


Mahon  v.  Traber  and  Another. 


The  law  aathorizing  jadgment  without  relief  upon  a  dasB  of  contracts,  is  con- 

Btitntio&al. 


^APPEAL  from  the  HtmHfigtan  Court  of  Common  Wednesday, 
Pleas.  -^"^  '*• 

Per  Curiam. —  Suit  on  note.  Judgment  by  default 
The  judgment  was  without  relief.  The  case  was  not 
put  in  a  state  below  to  show  error  on  appeaL 

It  is  said  the  law  authorizing  judgment  without  relief, 
upon  a  class  of  contracts,  is  special  and  unconstitutionaL 
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May  Tenn,    We  do  not  think  Bo.     It  is  a  general,  uniform  law,  operat- 

•'^^^^^'      ing  upon  all  persons,  throughout  the  entire  state  alike,  so 

MiTCHSLL.    far  as  relates  to  a  defined  class  of  contracts.     We  think 

DiBBLB.     that  is  a  general  law.     See  Reed  t.  The  StaUj  12  Ind.  R« 

641. 

The  judgment  is  affirmed  with  5  per  cent  damages  and 
costs. 
J.  R.  Coffroth  and  L,  P.  MUiigcm^  for  the  appellant. 
W.  H,  Coombsy  for  the  appellees. 


Mitchell  and  Others  v.  Dibble  and  Others. 

If  tho  improper  admission  of  testimony  be  complained  of,  the  bill  of  excep- 
tions shoald  distinctly  present  the  points,  and  tho  statement  by  the  Court  of 
such  facts  as  may  have  aflfected  the  decision. 

An  outstanding  mortgage,  where  there  has  been  no  ouster  of  the  pnrcfaafer 
holding  under  a  deed,  is  no  bar  to  a  snit  for  purchase-money. 


Wedneadcttf, 
June  13. 


APPEAL  from  the  Warren  Circuit  Court. 

Perkins,  J. —  Suit  upon  a  promissory  note,  given  for 
the  last  installment  of  the  purchase-money  for  a  tract  of 
land. 

Answer,  denying  a  tender,  or  offer  of  a  tender,  of  a  deed, 
and  setting  up  an  outstanding  mortgage.  Issues  of  fact 
upon  the  paragraphs  of  the  answer. 

The  cause  was  tried  by  the  Court.  Judgment  for  the 
plaintiffs. 

It  is  urged  by  the  appellants  that  improper  testimony 
was  admitted,  as  appears  by  points  reserved  during  the 
progress  of  the  trial;  but  the  bill  of  exceptions  is  not  ^o 
made  as  to  distinctly  present  the  points,  and  there  is  no  state- 
ment  of  the  Court  of  such  facts  as  may  have  existed  ren- 
dering the  admission  of  the  evidence  proper  or  improper. 
See  2  R.  S.  p.  116,  §  347. 

There  is  another  bill  of  exceptions  containing  evidence; 
but  it  does  not  state  that  the  evidence  set  out  in  it  "was 
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all  the  evidence  eiven  in  the  cause."     Hence,  we  cannot    May  Term, 
say  that  the  evidence  is  before  us,  and  must,  therefore,  pre-       •'^'   ^' 
sume  it  sustains  the  judgment  of  the  Court     We  have,     Wbight 
however,  looked  through  the  evidence  contained  in  the  bilL  Schkbider. 
It  does  not  appear  by  the  bill  that  any  exception  was  taken 
to  any  part  of  it,  and  we  think  its  weight,  in  the  aggregate, 
tends  to  justify  the  finding  below. 

As  a  general  proposition,  an  outstanding  mortgage,  where 
there  has  been  no  ouster  of  the  purchaser  holding  under 
a  deed,  is  no  bar  to  a  suit  for  purchase-money.    Reasoner  • 

V.  Edmundsofij  5  Ind.  R.  393. 

Per  Curiam, — The  judgment  is  affirmed  with  3  per  cent 
damages  and  costs. 

B.  F.  Oregory  and  J,  Harper^  for  the  appellants. 

JR.  A.  Chandler^  for  the  appellees. 


Wright  v,  Schneider. 

A  contract  for  timber-troes,  to  bo  cut  and  taken  awaj  at  the  conrenience  of 
the  porchasor,  k  complete,  it  Meemtf  when  the  trees  are  marked. 

APPEAL  fiom  the  Ripley  Circuit  Court.  Kl**^' 

Per  Curiam, — Suit  for  the  price  of  fifty  timber^trees, 
sold  and  marked  upon  the  ground,  and  to  be  taken  away 
by  the  purchaser.  The  price  was  agreed  upon.  The  suit 
was  commenced  before  a  justice  of  the  peace.  There  was 
a  recovery  before  the  justice  by  the  plaintiff;  and  so  there 
was,  on  appeal,  in  the  Circuit  Court.  The  trees  were  cut 
and  taken  away  by  the  defendant,  at  such  time  as  suited 
his  convenience.  Upon  such  a  contract,  it  seems,  that 
the  sale  is  complete  when  the  trees  are  marked. 

We  are  unable  to  perceive  the  reason  why  this  cause 
was  appealed  to  this  Court. 

No  question  is  made  except  upon  the  evidence.  But 
the  record  does  not  purport  to  contain  all  tlie  evidence. 
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Mar  Term, 

i860. 

HUKTEB 
V. 

McCoT. 


Again.  On  the  evidence  in  the  record,  the  case  falls 
within  the  rtile  in  criminal  cases;  The  jadgment  is  right 
beyond  not  only  a  reasonable  doubt,  but  beyond  any  doubt 
whatever. 

The  judgment  is  affirmed  with  10  per  cent,  damages 
and  costs. 

A.  BroweTy  for  the  appellant. 


.  im  1 
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Wedtif-'ii'ijj^ 
June  13. 


Hunter  v.  McCoy. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Per  Ouriam, — In  a  suit  for  the  correction  of  a  mistake 
in  a  deed,  the  additional  remedy  of  quieting  title  may  be 
had,  if  the  facts  stated  in  the  complaint  justify  it.  In  a 
suit  upon  a  mortgage,  the  double  remedy  of  correction  and 
foreclosure  may  be  had  upon  a  proper  complaint.  Perk. 
Pr.,  p.  661. 

Where  an  issue  is  made  and  tried,  the  Court  grants  any 
relief  consistent  with  the  case  made  by  the  complaint  and 
embraced  within  the  issue,  without  regard  to  the  prayer  for 
relief.    Perk.  Pr.,  p.  668. 

The  judgment  is  reversed  with  costs,  with  leave  to  the 
plaintiff  to  amend,  if  he  desires  to  do  so,  and  with  leave  to 
the  defendant  to  answer,  the  demurrer  being  oveimled. 

J.  W.  OordoUy  A.  H.  Conner^  E.  Dumonty  and  O.  B. 
Torbetj  for  the  appellant 

C.  E.  Walkery  for  the  appellee. 
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Meredith  and  Others  v.  Lackey. 


A  jniiior  mortgagee,  though  not  a  necessary,  is  a  proper  party  to  a  proceeding 
by  a  senior  to  foreclose. 

Where  the  plaintiff  in  yacation,  after  a  continuance  of  the  cause,  filed  an  addi- 
tional ayerment  to  his  complaint,  bringing  in  a  new  defendant,  who  answered 
setting  np  a  new  demand  against  the  original  defendant,  it  was  held  that  the 
latter  might  have  a  continuance  till  the  next  day,  or  for  a  reasonable  time, 
to  enable  him  to  answer;  that  the  pleading  was  in  the  nature  of  a  complaint; 
and  that  he  did  not  waiye  error  in  refusing  such  continuance,  by  complying 
with  an  order  to  answer  immediately. 

The  original  defendant,  in  such  case,  answered,  filing  interrogatories  without 
afiidayit.  The  new  defendant  replied  in  denial,  without  answering  the  inter- 
rogatories. A  rule  was  taken  for  such  answers ;  but  the  record  did  not  show 
the  time  within  which  they  were  to  bo  filed.  A  bill  of  exceptions  showed 
that  the  new  defendant  was  absent  at  the  time  his  reply  was  filed ;  but  no 
motion  was  made  for  an  attachment  to  compel  such  answers.  Hdd,  that  the 
original  defendant  could  not  haye  a  oontiiinance  to  obtain  such  answers, 
without  affidayit 

If  a  bill  of  exceptions  state  that  a  party  was  absent  at  ^e  time  his  pleading 
was  filed,  he  will  be  held  to  haye  been  absent  although  his  pleading  haye  his 
name  to  it  as  if  he  had  filed  it  in  person. 

The  failure  to  grant  a  request  not  heard  by  the  Court,  is  not  error. 

It  geetns,  that  the  amount  of  the  judgment  may  be  yaried  from  the  amount  of 
the  yerdict,  because  of  any  admission  in  the  pleadings,  on  motion. 

If  the  reply  set  up,  eyen  aigumentatiyely,  facts  inconsistent  with  the  allega- 
tions in  the  answer,  it  is  sufficient. 


May  Term, 
1860. 

Mbbbdith 

y. 

Lacxby. 

>  14    589 

137    329 

139    191 


APPEAL  from  the  Wayne  Circuit  Court  Wednuday, 

Hanna,  J. — John  A.  Lackey  averred,  in  substance,  that  ^^' 
Meredith  executed  his  note  for  1,500  to  Catharine  Lackey^ 
John  A.  Lackey^  Robert  8,  Lackey,  and  Richard  M.  Lackey, 
and  that  his  wife  joined  with  him  in  a  mortgage  on  certain 
real  estate  to  secure  the  payment  thereof;  that  the  note 
was  assigned  to  plaintiff,  who  asked  judgment  for  the 
amount  and  the  foreclosure,  &c 

The  defendants  answered,  that  the  note  was  given  for  a 
part  of  the  purchase-money  of  the  lands  described  in  the 
mortgage;  and  that  the  said  lands  were  a  part  of  the  estate 
of  one  Ira  Lackey,  of  whom  the  said  payees  were  the 
widow  and  heirs;  that  one  Richey  was  the  executor  of  said 
estate  and  claimed  the  proceeds  of  said  note,  and .  had  for- 
bid the  payment  to  said  heirs;  that  defendants  had  paid  a 
Vol.  XIV.— 34 
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May  Term,    part,  &c.,  to  said  executor,  which  was  to  have  been  credited 
______  on  said  note;  that  he  held  a  claim,  &c,  against  said  estate, 

Mbbbdith  which  he  asked  might  be  set  off,  and  that  Rickey  might  be 
Lack£t.     made  a  defendant,  &c. 

Rickey  filed  a  petition,  sworn  to,  stating  such  facts  as  in- 
duced the  Court  to  order  that  he  be  made  a  party;  but  as 
no  judgment  was  taken  against  him,  and  as  he  does  not 
join  in  the  appeal,  we  shaU  not  further  notice  the  questions 
raised  by  such  petition,  &c. 

Reply,  that  after  the  death  of  Ura  Lackey^  certain  parties, 
naming  them,  had,  in  a  proceeding  in  said  Court  against 
this  executor,  widow,  and  heirs,  obtained  a  decree  direct- 
ing a  sale  of  said  lands,  and  the  application  of  the  pro- 
ceeds to  the  payment  of  certain  sums  due  to  said  parties, 
and  the  return  of  the  overplus,  if  any,  to  the  defendants; 
that  the  sale  was  to  be  as  upon  execution  at  law,  &c,  and 
that  said  lands  were  sold  by  virtue  of  said  decree,  and 
Mereditk  became  the  purchaser  for  the  sum  of  4,333  dol- 
lars, being  two-thirds  of  the  appraisement  thereof,  and  re- 
ceived possession  under  said  purchase,  to  all  which  the  ex- 
ecutor and  widow  assented. 

Upon  the  filing  of  these  pleadings,  the  case  was  con- 
tinued; and  during  vacation  the  plaintiff  filed  an  additional 
averment  to  his  complaint,  namely,  that  since  the  purchase 
of  Mereditk^  to-wit,  &c.,  he  had  created  a  junior  incrnn- 
brance  by  way  of  a  mortgage  to  one  PeeUe,  whorwas  made 
a  defendant. 

Upon  the  calling  of  the  case  for  trial,  on  the  fourteenth 
day  of  the  next  term  of  the  Court,  Peelle  appeared  aud 
filed  his  pleading,  together  with  a  note  and  mortgage,  claim- 
ing that  there  was  due  him  some  1,300  dollars  from  said 
Mereditk. 

No  rule  was  taken  against  Mereditk  for  answer,  but  he 
moved  that  the  case  be  continued  until  the  next  day  to  en- 
able him  to  answer.  This  the  Court  refused,  and  required 
him  to  answer  immediately.  He  then  answered,  setting 
up  usury,  and  filed  interrogatories  to  Peelle  directed  to  that 
point.  Peelle  immediately  replied  in  denial,  but  did  not 
answer  the  interrogatories.     A  rule  was  taken  against 


OF  THE  STATE  OF  INDIANA.  531 

Peelle  to  file  such  answer,  but  without  the  same  having    May  Temi, 
been  answered,  and,  over  the  objection  of  the  defendants,       ^°^^' 
the  C3ourt  proceeded  to  trial,  &c.    No  affidavit  accompanied    Mbbbdith 
the  interrogatories.     The  bill  of  exceptions  states  Peelle     Lackbt. 
was  absent,  although  the  reply  has  to  it  the  name  of  said 
Peelle  as  if  he  had  filed  it  in  person.     No  motion  was 
made  for  an  attachment  to  compel  an  answer  from  Peelle, 
Lackey  did  not  reply,  nor  in  any  manner  respond  to  the 
pleading  of  Peelle,     A  trial  was  thereupon  had,  and  a 
verdict  returned  in  favor  of  Lackey^^  and,  also,  in  favor  of 
Peelle.     Motion  for  a  new  trial  overruled,  and  judgment  on 
the  verdict. 

On  these  facts  questions  of  practice  are  presented  by  the 
]>artie8. 

First.  Was  it  error  to  compel  the  answer  (at  the  time) 
of  Meredith  to  the  pleading  of  Peelle? 

The  junior  mortgagee  was  not  a  necessary,  though  a 
proper  party  to  the  proceeding.  Mcxk  v.  Orover^  12  Ind. 
R.  25i.—PaUison  vl  ShaWy  6  id.  377.— Story's  Eq.  PL  § 
193  and  note. — Calvert  on  Parties  in  Eq.,  p.  128;  but  the 
plaintiff  made  him  a  party,  and  whether,  without  the  con- 
sent of  the  plaintiff,  the  pleading  of  Peelle  could  have  been 
filed  at  the  time  it  was,  if  thereby  the  progress  of  the  suit 
of  said  plaintiff  might  have  been  delayed,  we  need  not  de- 
cide, for  no  objection  by  Lackey  is  shown.  Indeed,  the  at- 
torneys for  Lackey  appear,  also,  to  have  acted  for  Peelle. 
But  if  he  had  failed  to  answer,  no  judgment  could  have 
been  rendered  in  his  favor.  Kenton  v.  Spencer,  6  Ind.  R. 
321.  His  rights,  if  he  had  any,  as  against  the  plaintiff 
{Howe  V.  Woodruffs  12  Ind.  R.  214),  might  have  been  con- 
cluded. 6  id.  324.  It  was,  therefore,  the  act  of  the  plain- 
tiff that  brought  Peelle  into  court,  and  caused  the  filing  of 
the  pleading  at  the  time  it  was  filed,  and  if  Meredith  was 
thereby  entitled  to  further  time,  no  question  of  hardship 
upon  the  plaintiff,  could  have  been  permitted  to  weigh. 

It  is  insisted  that  this  is  not  such  a  pleading  as,  under 
the  circumstances,  required  an  affidavit  from  Meredith^  un- 
der 2  R.  S.  p«-48,  ^  97,  to  entitle  him  to  a  continuance,  but 
that  be  was  entitled  thereto  as  a  matter  of  right,  because 
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May  Term,   the  pleading,  as  against  him,  operated  and  should  be  re- 

•^^^^^*      garded  as  an  original  complaint;  and  that  if,  in  this,  the 

Mbrbdith    defendant  is  mistaken,  then  he  was  entitled  to  a  delay  of 

IiACKBT.     one  day,  or  a  reasonable  time  to  answer  (id,  p.  42,  §  68); 

and  that,  in  this  instance,  such  time  was  not  allowed. 

As  to  this  whole  proposition,  we  are  of  opinion  that  the 
pleading  filed  by  Peelle^  claiming  as  it  did  a  judgment, 
&c.,  against  Meredith^  was,  for  that  purpose,  a  new  and 
substantive  pleading  to  enforce  a  separate  and  distinct 
demand  (12  Ind.  R.  254),  not  embraced  in  the  original 
complaint,  nor  such  as,  under  that  complaint  alone,  would 
have  authorized  Peelle  to  take  a  judgment  thereon  against 
the  appellant,  and,  therefore,  he  should  not  have  been  com- 
pelled  to  respond  to  the  same  immediately.     Whether  the 
case  should  have  been  continued  until  the  next  term,  is  a 
question  not  raised  by  the  record,  although  presented  in 
argument,  and  we  intimate  no  opinion  thereon ;  but  that 
the  appellant  was  entitled  to  such  reasonable  time  as  was 
necessary  to  enable  him  to  answer  that  branch  of  the  case, 
we  have  no  doubt     We  are  further  of  opinion,  as  the 
pleading  of  Peelle  did  not  make  nor  tender  any  issue  on 
the  complaint  of  Lackey^  nor  pray  any  relief  as  against 
him,  that  so  far  as  the  pleadings  show,  no  right  thereby 
€UM^rued  to  the  appellant  to  delay  a  recovery  of  a  judg- 
ment,  &c.,  on  the  claim  of  said  Lackey.    But  if  a  judg- 
ment had  been  taken  on  such  claim,  and  the  cause  con- 
tinued, in  consequence  of  such  pleading,  as  to  the  junior 
mortgage,  a  question  might,  perhaps,  have  been  made  as 
to  the  application  of  the  overplus,  if  any,  arising  from  the 
sale  of  the  lands.    But  as  to  that,  it  seems  to  us  an  order 
could  have  been  made  to  operate  upon  the  officer,  so  as  to 
compel  an  application  in  the  contingency  of  a  recovery, 
without  prejudicing  the  rights  or  interests  of  either  party. 
It  will,  perhaps,  be  said  that  a  sale,  before  a  final  adjudi- 
cation upon  all  the  incumbrances  sought  to  be  enforced, 
would  tend  to  prevent  competition  at  such  sale.     The  ju- 
nior mortgagee  did  not  ask  to  redeem  the  senior  mortgage, 
and  be  subrogated  to  the  rights  of  the  holder  thereof;  nor 
in  any  other  manner  indicate  that  he  desired  delay,  for  the 
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purpose  of  obtaining  relief  or  security  against  the  plaintiff.    May  Term, 
Whether  he  could  have  made  a  case,  in  that  respect,  which       ^^^^' 
would  have  prevented  a  final  judgment  in  favor  of  Lackey,    Mkebwth 
before  his  claim  was  also  passed  upon,  we  need  not  deter-     Laokbt. 
mine.     He  did  not  attempt  to  make  such  a  case.     A  de- 
fault could  not  have  been  legally  entered  against  the  ap- 
pellant if  he  had  failed  to  obey  the  order  of  the  Court  to 
answer  immediately  the  pleading  on  the  junior  mortgage; 
but  as  he  filed  an  answer,  the  question  is,  whether  by  that 
act  he  waived  the  error  of  the  Court  in  making  the  order. 
We  are  of  opinion  that  he  did  not     He  had  by  exception 
reserved  the  question;  and  cases  might  perhaps  arise  in 
which  great  present  inconvenience,  and  ultimate  injury, 
might  result  from  standing  by  and  permitting  a  judgment,  ' 

under  the  circumstances,  for  want  of  an  answer. 

The  next  point  made,  is  upon  the  refusal  of  the  Court 
to  continue  the  cause  for  an  answer  to  the  interrogatories. 
The  record  does  not  show  within  what  time  the  answer 
was  to  be  filed,  under  the  rule  therein  granted.  The  stat- 
ute (Acts  of  1855,  p.  59,)  requires  the  Court  to  fix  the  time 
within  which  the  answer  is  to  be  filed.  If  the  party  should 
fail  to  file  it  within  the  time,  the  opposite  party  could,  by  ^ 

taking  proper  steps,  delay  the  cause,  and  compel  an  answer. 
CleaveUmd  v.  HugheSy  12  Ind.  R.  512. 

The  statement  in  the  bill  of  exceptions  that  the  defend- 
ant was  absent,  must  control,  the  presumption  being  in 
favor  of  the  action  of  the  Court,  and  that  the  absence  was 
such  as  authorized  that  action,  and  made  known  to  the 
Court  in  the  proper  manner.  Boswell  v.  Travis,  12  Ind. 
B*  524.  And,  therefore,  the  statutory  affidavit  should  have 
been  filed. 

A  bill  of  exceptions  states  that  on  the  motion  for  a  new 
trial,  it  was  shown  to  the  Court  that  before  the  jury  was 
sworn,  defendant's  counsel  asked  time  to  prepare  the  affi- 
davit; but  that  the  judge  did  not  hear  the  request  The 
failure  to  grant  a  request  not  heard,  could  not,  under  ordi- 
nary circumstances,  be  error.  The  party  should,  at  the 
time,  have  excepted,  and  caused  the  exception  to  be  noted. 
This  would  certainly  have  brought  the  matter  to  the  notice 
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May  Term,    of  the  Court.     Whether,  when  the  matter  was  brought  to 

Z  _1 the  attention  of  the  Court  upon  a  motion  for  a  new  trial, 

Merbdith    a  new  trial  should  have  been  granted  for  that  cause,  was  a 
Lackbt.     matter  much  within  the  discretion  of  the  Court.    We  can- 
not say  there  was  an  abuse  of  that  discretion. 

The  remaining  point  is,  that  the  verdict  was  contrary  to 
the  evidence,  &c.  The  evidence  is  not  in  the  record.  But 
it  is  insisted  that  the  portion  of  the  answer  setting  up  a 
set-off  is  not  contradicted  by  the  reply,  and  is,  therefore, 
admitted,  and  should  have  been  so  considered  by  the  jury. 
We  have  not  the  evidence  upon  which  the  verdict  was 
found.  We  have  only  the  pleadings.  If  the  Court  should 
have  varied  the  amount  of  the  judgment  from  the  verdict, 
because  of  any  admission  in  the  pleadings,  perhaps  the 
proper  mode  to  have  reached  that  question  would  have 
been  by  a  motion  in  the  Court  below.  2  R.  S.  p.  121, 
§  372.  No  such  motion  was  made.  But  is  there  an  ad- 
mission by  the  pleadings?  The  answer  set  up  that  the 
note  was  given  for  lands  purchased  of  the  heirs,  &c.,  of 
J5ra  Lackey^  and  that  the  executor  claimed  the  proceeds 
had  been  partly  paid,  and  a  claim  held  against  the  de- 
ceased for  another  part.  The  reply  doefc  not  directly  deny 
this,  and  it  is  claimed  that  therefore,  under  §  74,  2  R.  S.  p. 
44,  the  appellant  was  entitled  to  the  benefit  of  the  set-off 
at  least.  Although  the  reply  does  not  directly  deny  the 
answer,  yet  it  sets  up  a  state  of  facts  inconsistent  with 
those  alleged  in  such  answer.  It  avers  the  land  was  pur- 
chased by  the  appellant,  under  a  decree  of  the  Court  for 
the  sale  thereof,  in  favor  of  judgment-creditors  of  the  de- 
ceased; that  he  had  paid  that  purchase-money,  and  taken 
possession,  &c.,  with  the  consent  of  the  executor.  This 
controverts,  perhaps  argumentatively,  the  allegations  in 
the  answer  as  to  the  consideration  of  the  note.  Pleading 
in  that  form  has  been  held  sufficient  for  some  purposes. 
Riddle  v.  Parke,  12  Ind.  R.  90.— Cooke  ^.  WiUiamson,  11 
id,  242. — Id.,  293.  The  averment  of  payment  to  the  exe- 
cutor, of  a  part,  by  the  appellant,  and  that  he  held  a  claim 
against  the  deceased,  &c.,  may  not,  perhaps,  be  contro- 
verted by  the  reply;  but  such  a  state  of  facts  is  set  up  as 
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shows  that  even  if  such  payment  was  made  and  claim    May  Term, 
held,  they  were  not  a  proper  set-ofT.     It  appears  to  us  that       ^^^' 
if  the  issue  thus  made  was  found  for  the  plaintiff,  the      Dipple 
allegation  as  to  the  set*off  was  then  properly  disregarded    Dovoijls. 
by  the  jury. 

Per  (Jurianu — The  judgment  is  affirmed  with  3  per  cent, 
damages  and  costs  as  to  that  part  of  the  judgment  in 
favor  of  Lackey;  and  reversed  with  costs  as  to  the  judg- 
ment in  favor  of  PeeUe. 

O.  P.  Morton  and  J.  F.  Kibbepy  for  the  appellants. 

J.  &  Newman  and  J.  P.  SiddaU^  for  the  appellee. 


<  ^•i 


DipPLE  V.  Douglas. 

If  A,  lease  a  house  and  lot  to  B,,  and  B.  assign  the  lease  to  C,  who  occupies 
the  premises,  and  C  dig  a  hole,  by  which,  after  the  expiration  of  his  lease, 
and  after  the  lessor  has  resumed  the  possession,  the  cellar  of  2).,  an  adjoin- 
ing tenant  of  A*,  is  flooded  with  water:  QucBre,  whether  A.  can  fill  up  the 
hole  and  pay  Z>.  the  damage  sustained  by  means  of  it,  and  sue  C  for  the 
amount  expended. 

It  is  error  to  refuse  to  instruct  the  jury,  in  such  case,  that  if  they  find  from  the 
evidence  that  Z).'s  cellar  would  haye  been  fiooded  if  the  hole  had  not  been 
there,  they  cannot  make  the  damage  to  him  a  part  of  their  yerdict 

APPEAL  from  the  Vanderburg  Circuit  Court.  Wednetday, 

Perkins,  J. — This  suit  was  commenced  by  Douglas 
against  Dipple^  before  a  justice  of  the  peace,  to  recover 
50  dollars. 

The  complaint  of  Douglas  was  this:  He  owned  two 
adjoining  pieces  of  property  in  the  city  of  Evansville^ 
which  were  occupied  severally  by  tenants,  viz.,  John  Dip* 
pie  and  Eugene  Kappler.  Dipple  dug  a  hole  upon  the 
piece  of  property — ^a  lot — occupied  by  him,  which  filled 
with  water  and  overflowed  into  the  cellar  of  Kappler^  the 
other  tenant  of  Douglas.  Douglas  filled  up  the  hole,  at 
a  cost  of  11  dollars,  and  paid  Kappler  39  dollars  for  his 
injuries  from  the  overflow,  making  50  dollars,  which  he 
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ICaj  Tenn,    alleges  he  paid  for  the  wrongful  act  of  Dipple^  and  which 
•^"^^-      sum  he  seeks  to  recover  back  by  means  of  this  suit. 


OiFPLB  Upon  the  trial  on  appeal  in  the  Circuit  Court,  it  ap- 

DouGLAB.  peared  that  the  premises  occupied  by  Dipple  were  leased 
by  Douglas  to  one  William  M.  Walker^  for  a  period  of  ten 
years,  ending  August  1,  1859,  at  a  certain  ground  rent, 
Walker  paying  also  the  taxes,  and  having  the  right  to  re- 
move any  buildings  he  might  erect  on  the  premises,  at 
any  time  within  two  months  from  the  first  day  of  August^ 
1859,  but  not  afterwards*  If  they  were  not  removed  by 
the  expiration  of  said  two  months,  they  became  the  prop- 
«erty  of  Douglas.  Nothing  was  said  in  the  lease  about 
rent  for  the  two  month's  extension  of  time;  nor  was  there, 
as  to  excavating  or  filling  up,  or  otherwise,  cellars. 

Walker  assigned  this  lease  to  Dipple^  who  occupied  as 
his  assignee.  Such  being  the  case,  it  might  well  be  looked 
into  to  see  if  this  action  lies  against  him  by  the  original 
lessor.  See  4  Kent,  p.  96;  1  Chit  PL,  pp.  17, 116,  et  seq.; 
Taylor's  Land,  and  Ten.,  p.  294.  But  the  point  has  not 
been  niade,  and  we  shall  not  examine  it 

It  appears  that  Dipple  removed  the  buildings  erected  on 
the  leased  ground  within  the  two  months  allowed,  and 
Douglas  took  possession.  Nothing  appears  to  have  been 
said  about  the  cellar  at  that  time.  It  does  not  appear  but 
that  Dot^las  might  have  thought  it  would  be  useful  for 
a  subsequent  tenant  for  years,  or  for  the  accommodation 
of  a  building  intended  to  be  erected  by  himself. 

It  further  appears  that  in  November^  1859,  being  more 
than  a  month  after  Douglas  had  re-possessed  himself  of 
this  lot,  with  the  ceUar  upon  it,  there  came  an  unusual 
freshet,  which  occasioned  the  filling  of  J^appler's  cellar 
with  water,  producing  the  main  injury  out  of  which  has 
grown  this  suit;  and  further  that  Douglas  had  the  cellar 
filled  up. 

The  evidence  tends  strongly  to  show  that  Kappler^s  cel- 
lar would  have  been  filled  by  water,  in  the  freshet,  if  there 
had  been  no  cellar  on  the  lot  which  had  been  occupied  by 
Dipple,  and  is  far  firom  satisfactorily  showing  any  liability 
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on  the  part  of  the  latter  to  any  one  on  account  of  the  fact;    J^y  Tenn, 
yet  the  Court  refused  this  instruction:  ^^^' 

"  If  the  jury  find  from  the  evidence  that  Kappler  would  Middleton 
have  sustained  the  damage  from  the  filling  of  his  cellar  by     Miller. 
the  extraordinary  rain  if  Dipple^s  had  not  been  there,  the 
jury  cannot  make  that  damage  a  part  of  their  verdict." 

Per  Chiriam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

A.  L.  Robinson^  for  the  appellant 

X  O.  Jones  and  J.  E,  BlyOie^  for  the  appeUee. 


»  > 


Burke  v.  The  Indianapolis  and  Cincinnati  Railroad 

Company. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas.     Wedneklay, 

Per  Curiam, — On  the  facts  in  this  case,  the  judgment  is 
affirmed  with  one  quarter  of  one  per  cent,  damages  and 
costs  (1). 

X  Gavin  and  O.  B.  Hordj  for  the  appellant. 

J.  8.  Scobey^  for  the  appellees. 

(I )  The  facts  in  the  case  cannot  be  briefly  stated,  nor  is  the  importance  of 
the  decision  commensurate  with  the  space  thej  would  occupy. 


<  •  >  *  t 


•    Middleton  v.  Miller. 

The  defendant  cannot  be  compelled  to  answer  a  complaint  to  which  a  demur- 
rer has  been  sustained,  unless  the  record  made  by  that  ruling  be  changed. 

APPEAL  from  the  Adams  Court  of  Common  Pleas.       Wednesdaif, 
Hanna,  J. — Miller  sued  David  G.  and  Benjamin  F.   "'^ 
Middleton  on  a  note  which  he  averred  they  executed  to  one 
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)C«y  Term, 

1860. 

AnrswosTH 

T. 

Atkihsoit. 


Meyers,  who  assigned  the  same  to  plaintiff  without  indoise* 
ment  in  writing. 

The  record  shows  that  a  demurrer  was  sustained  to  the 
complaint.  The  demurrer  assigned  for  cause  that  the  com- 
plaint did  not  state  facts  sufficient,  nor  make  Meyers  a  de- 
fendant. The  record  does  not  show  for  which  cause  the 
demurrer  was  sustained. 

The  case  was  continued  for  several  successive  terms  of 
the  Court,  after  which,  upon  a  rule  being  taken,  on^  of  the 
defendants  answered,  issues  were  formed,  and  a  trial  was 
had,  which  resulted  in  a  verdict  and  judgment  for  the 
plaintiff. 

The  proceedings  were  all  erroneous  after  the  demurrer 
was  sustained;  that  is,  the  Court  had  no  power  to  order  or 
compel  an  answer  to  a  complaint  which  had  been  declared 
imperfect,  and  such  as  should  not  be  answered,  whilst  the 
record  made  by  that  ruling  remained  in  force  and  un- 
changed by  any  further  action  of  the  Court 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D.  Siudabaker  and  W.  Marchj  for  the  appeUant. 

L.  M.  Ninde  and  JET.  TT.  Puckett,  for  the  appellee. 


14  688 

186  880 
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AiNSwoRTH  V.  Atkinson  and  Others. 


A  snit  to  enforce  a  lien  upon  real  estate,  is  in  the  natare  of  a  suit  to  foreclose  a 
mortgage,  and  is  not  embraced  bj  f  10, 2  B.  S.  p.  451,  conferring  dvil  jnria- 
diction  npon  justices  of  the  peace. 

In  a  suit  to  enforce  a  mechanic's  lien,  an  answer  alleging  that  the  property  is 
now  owned  by  a  third  person,  bnt  not  denying  the  ownership  of  the  defend- 
ant at  the  time  the  lien  attached,  is  bad. 


Wednesday, 
June  13.    ' 


APPEAL  from  the  Wayne  Court  of  Common  Pleas. 

Perkins,  J^^ — Suit  to  enforce  a  mechanic's  lien  upon  real 
estate.  The  amount  for  which  a  lien  was  claimed  was 
less  than  fifty  doUars.     It  was  claimed  that,  therefore,  the 
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Common  Pleas  had  not  jurisdiction;  that  the  suit  should    May  Term, 
have  been  brought  before  a  justice  of  the  peace.  ■*^^^* 

But  a  suit  to  enforce  a  lien  upon  real  estate  is  in  the     Boloson 
nature  of  a  suit  to  foreclose  a  mortgage,  a  proceeding  in       Herr. 
chancery  under  the  former  practice,  and  is  not  embraced 
by  the  section  of  the  code  (2  R.  S.  p.  451,  §  10,)  conferring 
civil  jurisdiction  upon  justices.    Perk.  Pr.,  p.  639. 

The  defendant  answered,  that  the  property  on  which  the 
lien  was  sought  to  be  enforced  was  then  owned  by  a  third 
person,  but  did  not  deny  the  ownership  of  the  defendant 
at  the  time  the  lien  attached. 

This  answer  was  no  defense. 

Pet  Curiam, — The  judgment  is  affirmed  with  10  per 
cent,  damages  and  costs. 

J.  Perry,  for  the  appellant. 

W,  A,  BicklCj  for  the  appellees. 


I  m  i 


RoLOSON  and  Another  v.  Herr. 

The  certificate  of  a  person  acting  as  jndge,  made  out  of  Court,  and  not  made 
part  of  the  record,  to  the  effect  that  the  parties,  by  consent,  extended  the 
time  for  filing  bills  of  exceptions,  will  not  be  considered;  nor  is  a  bill  of  ex- 
ceptions filed  after  the  time — ^there  being  no  order  of  the  Conrt  permitting 
the  filing"— a  part  of  the  record. 

APPEAL  from  the  Jefferson  Circuit  Court.  Wednesday, 

Per  Cktriam, — In  this  case,  the  errors  assigned  are  based 
upon  the  ruling  of  the  Court  upon  instructions  given  and 
refused,  and  upon  the  question  of  the  sufficiency  of  the  ev- 
idence to  sustain  the  verdict. 

*  The  record  shows  that,  as  to  these  points,  the  Court 
granted  thirty  days  to  prepare  bills  of  exceptions^  &c,  and 
those  contained  in  the  record  were  not  filed  until  long  after 
that  time. 

There  is,  among  the  papers  on  file  in  the  case  in  this 
Court,  a  statement  or  certificate,  purporting  to  have  been 
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T. 
SUKMAIT. 


May  Term,    made  about  a  year  after  the  trial,  of  the  gentleman  who  pre- 

^  ^™; sided  as  j  udge  at  the  trial,  in  substance,  that  by  verbal  agree- 

KiDGB  ihent  of  the  attorneys  in  the  case,  the  time  was  extended 
indefinitely  in  which  such  bills  might  be  prepared,  signed, 
and  filed;  and  it  shows  impliedly  that  this  agreement  was 
with  his  approbation. 

There  is  a  motion  here  to  strike  out  the  bill  of  exceptions. 
There  was  no  subsequent  order  of  Court,  of  record,  grant- 
ing leave  to  file  it. 

Whether,  under  the  circumstances,  an  order  of  Court 
permitting  the  party  to  file  such  bills  after  the  time  limited 
by  the  record,  would  have  rendered  valid  such  act,  is  a 
question  not,  therefore,  before  us.  As  the  record  stands, 
the  bill  of  exceptions  is  not  properly  a  part  thereof.  The 
certificate  of  the  person  acting  as  judge,  made  out  of  Court, 
and  not  in  any  form  made  a  part  of  the  record,  cannot  be 
considered. 

The  record  presents  no  question  for  our  determination. 
Simonton  v.  The  Huntington^  4*^.,  12  Ind.  R.  380. 

The  judgment  is  affirmed  with  costs. 

C  E,  Walkefj  S.  C.  Stevens^  J.  W.  Chapmanj  and  J. 
Sullivanj  for  the  appellants. 

T.  r.  Crittenden^  W.  M.  Dunn^  and  J.  W.  Hendricks,  for 
the  appellee. 


.  ^* 


RiDO£  and  Others  v.  Sunman  and  Others. 


Wedneaday, 
June  13. 


APPEAL  from  the  Ripley  Circuit  Court. 

Per  OuHam. — In  this  case  the  points  made  are  upon  the 
rulings  of  the  Court  upon  demurrers  and  in  relation  to  the 
admission  of  evidence. 

There  was  no  exception  saving  the  first  point,  nor  mo- 
tion for  a  new  trial  so  as  to  reserve  the  second. 

There  is  nothing  before  us.  Kent  v.  Lawson^  12-  Ind.  R. 
676. 
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The  jadgment  is  affirmed  with  3  per  cent,  damages  and    May  Term, 
costs.  I860. 


J.  Ryman,  for  the  appellants.  Wilstach 

E.  Dumont  and  O.  B.  Torbet^  for  the  appellees.  Hawkikb. 


The  Indianapolis  and  Cincinnati  Railroad  CJompany 

V.  Parkinson. 

APPEAL  from  the  Shelby  Court  of  Common  Pleas.       Wednesday, 
Per  Ouriam.-The  judgment  in  this  case  is  affirmed  -^"^  ''* 

with  10  per  cent,  damages  and  costs,  the  points  raised 

in  it  having  been  decided  in  several  other  cases. 
X  S^Scobepj  for  the  appellants. 


WiLSTACH  V.  Hawkins. 


Complaint  in  two  paragraphs — 1.  Upon  a  written  contract  for  plowing  and 
planting  40  acres  of  prairie  land,  at  175  dollars,  50  dollars  payable  in  cash 
when  the  planting  was  done,  and  the  balance  payable  in  com  at  15  cents  per 
boshcl,  from  the  crop,  and  if  sufficient  should  not  be  produced,  the  deficiency- 
was  to  be  paid  in  cash.  2.  Upon  an  account  for  plowing  and  planting  40 
acres  of  prairie  land,  at  4  dollars  and  50  cents  per  acre.  Affidayit  by  de- 
fendant that  there  was  but  one  contract,  and  motion  in  writing  that  plaintiff 
be  compelled  to  elect  upon  which  paragraph  he  would  rely.  The  motion  was 
oyerruled.    Held,  that  this  was  not  error. 

In  actions  on  contract,  where  a  demand  is  necessary  before  suit,  the  failure  to 
make  or  aver  a  demand  is  excused  by  an  ayerment  showing  that  the  defend- 
ant 18  not  in  a  condition  to  perform  or  offer  to  pecform. 


APPEAL  from  the  Tippeca/noe  Court  of  Common  Pleas.  Thunday, 
Hanna,  J. — Hawkins  sued  WiUtach.    His  complaint  con- 
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^ tains  two  paragraphs: 
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May  Tenn,       1.  Upon  a  memorandum  of  agreement  between  the  par- 
^^^^'      ties. 


WiMTACH        2.  For  work  and  labor. 
Hawkins.        The  writing  is  as  follows: 

'^  Memorandam  of  agreement,  made  this  11th  day  of 
Mayj  1857,  between,  &c.  Said  Hawkins  agrees  to  break 
the  8.  e.  s.  e.,  sec.  29,  t  25,  r.  6  w.,  in,  &c.,  adjoining  said 
Hawkins^  land,  to  plant  the  same  in  corn  in  a  good,  farmer- 
like manner  the  present  season,  in  the  usual  mode  of  plant- 
ing sod  land,  for  175  dollars,  of  which  50  dollars  to  be  paid 
as  soon  as  corn  planted,  and  the  remainder  to  be  paid  by 
the  crop  raised,  taking  corn  enough  in  the  shock,  in  the 
field,  to  pay  the  balance  at  the  rate  of  15  cents  per  bushel, 
if  enough  is  raised,  if  not  enough,  the  deficiency  to  be 
made  up  in  cash  by  said  WUstach^^  &c 

The  first  paragraph  avers  that  the  plaintiff  performed,  &a, 
and  that  the  defendant  did  not  perform  in  this  'Hhat  he  failed 
to  pay  the  plaintiff  the  balance  of  125  dollars,  either  by  fur- 
nishing corn  in  the  shock  in  the  field,  according  to  the  terms 
of  the  contract,  or  in  any  other  manner,  but  so  to  do,  al- 
though often  requested,  has  failed  and  refused,"  &c« 

The  second  is  for  breaking  40  acres  of  land  at  4  dollars 
and  50  cents  per  acre. 

The  defendant  filed  his  afiidavit,  stating  that  there  never 
existed  but  one  contract  between  the  parties — ^that  at- 
tempted to  be  embodied  in  the  writing  sued  on,  and  that 
both  paragraphs  were  based  upon  the  same  supposed  cause 
of  action;  and,  also,  his  written  motion,  that  the  plain- 
tiff be  compelled  to  elect  upon  which  paragraph  he  would 
rely. 

The  Court  overruled  the  motion,  to  which  ruling,  the 
record  of  the  clerk  states,  the  defendant  excepted.  There 
is  no  bill  of  exceptions  embodying  the  affidavit,  or  the 
motion  and  ruling  thereon. 

We  cannot  perceive  that  the  Court  erred  in  this  ruling. 
Whether  the  affidavit  of  a  party  would  be  sufficient  in  any 
instance  to  base  such  a  motion  upon,  we  need  not  decide, 
as  we  do  not  believe  the  facts  in  this  case  are  such  as  re- 
quired an  order  of  the  kind  by  the  Court. 
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The  defendant  demurred  to  the  first  paragraph  of  the    May  Tenn, 
complaint,  because  it  did  not  state  what  the  deficiency  was,      -^^^^ 
nor  did  it  specially  aver  a  demand  of  the  com  or  of  the    Wilstach 
money,  &c.     The  demurrer  was  overruled.  Hawkiks. 

It  is  insisted  with  much  earnestness  by  the  defendant, 
that  the  proper  construction  of  the  contract  would  require 
the  plaintiff  to  shock  the  corn,  husk  it,  and  measure  it,  and 
then  show  to,  and  demand  of,  the  defendant  the  balance, 
or  deficiency,  if  any;  and  that  the  complaint  should,  by 
proper  averments,  charge  these  things  to  have  been  done. 

We  do  not  so  construe  the  contract,  the  main  features 
of  which  were,  that  the  plaintiff  was  to  break  and  plant  a 
certain  number  of  acres  of  land,  for  which  the  defendant 
was  to  pay  176  doUars— 50  dollars  when  the  planting  was 
done.  Corn  that  might  be  produced  by  such  planting  was 
to  be  taken  at  a  fixed  price  per  bushel  in  the  shock  in  the 
field.  Of  course  certain  labor  was  necessary  to  place  it  in 
shock  before  it  was  in  a  condition  to  be  taken  by  the  plain* 
tiff.  As  no  direct  agreement  was  made  by  these  parties  as 
to  who  should  perform,  or  be  at  the  expense  of,  that  labor, 
we  are  clearly  of  opinion  it  fell  upon  the  owner  of  the  corn ; 
and  if  he  failed,  as  is  alleged,  to  cause  it  to  be  so  placed  in 
shock,  he  would  not  have  the  crop  so  raised,  in  the  condi- 
tion necessary  to  enable  him  to  perform,  or  offer  to  perform, 
his  part  of  the  contract  as  to  the  delivery  of  said  com.  It 
is  manifest  that  a  sufficient  excuse  is,  therefore,  shown  for 
not  making  or  averring  a  special  demand  of  the  com,  even 
if  such  demand  was  necessary. 

The  defendant  answered  to  the  second  paragraph  of  the 
complaint: 

1.  A  general  denial. 

2.  That  he  never  made  any  contract  other  than  the 
written  one,  &c.;  that  he  did  not  agree  by  said  contract  to 
put  said  corn  in  shock;  that  the  crop  lies  neglected  and 
spoiling;  that  defendant  has  paid  57  dollars,  &c.,  and  has 
performed,  &c. ;  That  Hawkins  has  made  no  demand  on 
him  for  said  crop,  nor  offered  to  receive  the  same. 

As  well  as  we  can  gather  firom  the  record,  the  above  con- 
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WiLSTJLCH 

'  y. 
Hawkivb. 


May  Term,  tains  the  sabstance  of  those  parts  of  the  answer  not 
1860.      gtricken  out 

Upon  motion  of  the  plaintiff,  a  portion  of  the  answer  to 
said  second  paragraph  was  stricken  out,  but  no  bill  of  ex- 
ceptions appears  in  the  record  containing  the  parts  so 
stricken  out,  and  the  insertion  thereof  by  the  clerk  does  not 
bring  the  same  before  us  in  proper  form  to  enable  us  to 
pass  upon  the  ruling  of  the  Court 

The  answer  to  the  first  paragraph  is,  that  the  defendant 
reiterates  and  reaffirms  each  and  every  allegation  and  aver- 
ment in  the  second  paragraph  of  his  answer  to  the  second 
of  the  complaint    There  was  no  demurrer  to  this  answer. 

A  general  denial,  by  way  of  reply,  was  filed  to  that  as 
well  as  the  second  paragraph  of  the  answer  to  the  second 
paragraph  of  the  complaint 

Trial  by  the  Court;  finding  for  the  plaintiff;  and  judg- 
ment, over  a  motion  for  a  new  trial,  for  125  dollars. 

The  evidence  is  not  in  the  record;  we  must,  therefore, 
presume  it  was  sufficient  to  sustain  the  finding. 

Per  Curiam. — The  judgment  is  affirmed  with  3  per  cent 
damages  and  costs. 

H.  W.  Chase  and  J.  A.  WUstach^  for  the  appellant.  (1) 

J.  HL  La  Rue  and  D.  Royse^  for  the  appellee.  (2) 


(1)  The  counsel  for  i^vpellant  argued  aa  follows : 

This  claim,  in  the  most  fftyorable  view  of  it  for  the  appellee,  was,  in  sab- 
stance, for  the  dcliyery  of  specific  articles  (boshels  of  com)  in  b  case  whcro 
the  daj  of  dellTcry  was  left  undetermined.  In  all  such  cases,  a  special  de- 
mand before  suit  must  be  aTcrrcd  and  proven  witii  drcnmstoatiolity  of  time 
and  place.  Frazee  v.  McChord,  1  Ind.  B.  224.— Pefert  y.  Gooch,  4  Blockf.  515. 
And  a  general  ayerment,  though  often  requested,  licet  sapiui  requititut  (as  in 
the  complaint),  will  not  do.  Worleif  y.  Mourning ,  1  Bibb,  254.— Ifitfer  y.  ^Z- 
eom,  3  id.  267.-6  Hill,  297.  And  the  want  of  such  ayerment  of  demand  is 
fatal,  eyen  after  de&nlt,  or  after  issue  and  yevdict.  Horine  y.  £M,  2  Bibb, 
550. — Gttha  y.  Stone,  7  Hon.  808.  Where  payment  is  to  be  made  in  some- 
thing besides  moncj,  the  institution  of  a  suit  (which  is  a  legal  demand  for 
money  only)  is  premature  unless  preceded  by  a  demand  for  the  payment  pro- 
yided  for  by  the  contract,  and  until  such  demand  be  first  shown,  the  defendant 
is  not  bound  to  proyo  anything  in  defense.  1  Iowa,  996.  In  Cook  y.  FcrroZ, 
13  Wend.  287,  in  which  the  claim  was  for  a  hundred  busbelH  of  oats  to  be  de> 
liyerod  in  a  few  days,  at  two  shillings  per  bushel,  a  demand  was  held  necessary 
before  suit,  and,  though  no  objection  was  made  on  the  trial,  still  the  want  of 
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■n  allegation  of  demand  was  held  a  substantial  defect,  going  to  the  fonndation    May  Term, 


of  the  plaintiff's  action,  and  good  ground  for  rerersing  the  judgment.  The 
breritj  of  pleading  authorised  and  required  bj  the  revised  code,  of  course 
does  not  justify  tiie  omission  of  substantial  arerments  in  pleadings,  but  ren- 
ders theur  introduction  all  the  more  imperative.  "The  plaintiff  must  state  the 
ft^cto  constituting  his  cause  of  action,"  is  the  language  of  the  code.  S  B.  S. 
p.  88,  \  49.  The  identical  question,  however,  has  arisen  in  New  York,  under 
a  code  from  which,  in  this  particular,  ours  is  a  mere  transcript.  Carpenter  v. 
Brown,  6  Barb.  150,  decides  "that  where  an  actual  request  is  necessary,  it 
must  be  laid  specially."  The  appellee  has  no  ground  to  aigue  in  favor  of  any 
presumption  that  this  demand  (though  not  averred)  was  proven  on  the  trial, 
because  the  Court  expressly  mled  upon  the  demurrer  that  no  such  question 
was  before  the  Court,  and  tiie  appellant  then  and  there  reserved  the  point  for 
this  Court  by  his  exceptions  duly  taken.  Besides,  die  rule  maintained  by  all 
the  authorities  is  that  the  demand  must  be  both  averred  and  proven.  Fnuee 
V.  Mc  Chord,  and  the  other  authorities  dted,  svpra. 

The  appellant,  however,  desires  to  go  further,  and  show  that  the  appellee, 
even  though  he  should  bring  a  new  suit  after  demand,  can  never  cure  his  ne- 
glect of  the  crop  and  his  fiulure  to  ascertain  its  amount.  This  point  will  arise 
in  the  discussion  of  the  errors  assigned,  which  we  proceed  to  discuss  in  the 
order  of  their  assignment. 

Hrsl.  The  error  in  overruling  tiie  motion  to  compel  the  plaintiff  below  to 
elect  on  which  paragraph  of  his  complaint  ho  would  rely,  and  to  strike  out  the 
other. 

In  New  York,  where  the  code  as  to  the  nature  of  the  complaint  is  the  same 
in  substance  as  ours,  this  point  is  decided  in  several  cases  dted  by  Voorhies,  in 
his  Treatise  on  the  Code,  p.  1 04 :  "As  there  can  be  but  one  substantially  true 
statement  of  a  single  cause  of  action,  the  practice  of  setting  it  forth  in  differ- 
ent counts  is  necessarily  abolished.  A  merely  formal  one  is  nnnecessarr, 
while  a  substantial  one  would  involve  a  contradiction,  and  one  must  be  false." 
(Stboko,  J.,  Ladcey  v.  VanderitUi,  10  How.  Pr.  B.  161.)  "If  a  plaintiff,  hav- 
ing really  only  one  cause  of  action,  set  it  forth  in  several  counts  or  divisions 
in  his  complaint,  the  remedy  of  tiie  defendant  is  by  motion  that  the  plaintiff 
elect  on  which  count  he  will  rely,  and  that  the  others  be  struck  out."  "The 
motion  should  be  supported  by  evidence  in  some  way  that  the  seveitd  counts 
ate  all  based  on  one  and  the  same  cause  of  action."  (Ibid.)  "That  evidence 
is  usually  the  affidavit  of  the  defendant."  Voorh.  Code,  p.  IM,  note  d,  and 
see  the  other  authorities  tiiere  dted.-  See  S  B.  S.  pp.  44,  46,  4f  77,  92. 

Second.  The  error  in  overruling  the  demnnrer. 

The  first  ground  of  demurrer  is,  that  the  complaint  does  not  state  what  the 
"deficiency"  provided  for  in  the  contract  was  (if  any).  By  the  express  terms 
of  the  contract,  WUtia^  was  only  to  be  liable  for  this  defidcncy.  The  woik 
is  to  be  pud  for  "by  the  crop  raised."  But  if  not  enough  is  raised,  "the  defi- 
ciency is  to  be  made  up  in  cash  by  said  WUatach.**  Wilstach,  as  admitted  by 
the  complaint,  has  paid  the  60  dollars  he  stipulated  to  pay  on  tiie  com  being 
planted.  He  has  done  all  that  he  contracted  to  do  except  to  pay  this  defi- 
ciency, if  there  is  any  defidency.  Now,  it  is  arithmetically  Ind  legally  impos- 
sible to  ascertain  what  this  deficiency  is,  without  fint  stating  the  crop  and  set- 
thig  down  its  value.  The  price,  15  cents  per  bnshel,  is  fixed  so  that  tiie  calcu- 
lation could  be  readily  made.    Hawkins  is  clearly  bound  to  exhaust  the  com 
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Tisions  of  this  contract  that  WiUtaek  was  to  have  nodiing  to  do  with  the 
fiurmership  of  this  crop.  The  field,  as  the  contract  shows,  adjoined  BamkM 
field.  He  agrees  to  do  the  woik  In  a  ftumer^like  manner.  He  agrees  to 
''break"  the  gronnd,  to  "plant"  it,  and  to  "take"  com  enough  to  pay  him  if 
enough  is  raised.  He  eren  undertakes  the  furnishing  of  the  seed-corn,  WU- 
itach  famishing  the  money,  7  dollars.  Edwldm  is,  then,  thronghout,  the  work- 
ing man  in  this  contract,  WUstach  agreeing  only  to  furnish  money  and  not 
work.  It  won't  do  to  say  (as  the  appellee's  attorneys  did  in  tiie  lower  Court, 
and  will  probably  repeat  in  this,)  that  Wiltlach  was  to  shock  the  com,  because, 
in  the  first  place,  Hawkins  is  to  be  paid  "by  the  crop  raised"  by  his  own  labor; 
and,  secondly,  the  provision  that  he  should  take  it  in  the  shock  is  for  his  bene> 
fit,  that  he  may  have  shocks  as  well  as  com — a  natuml  prorision  for  a  farmer 
to  make  in  his  own  behalf.  No  1  he  must  not  only  shock  it,  but  go  further. 
After  shocking  it,  he  must  husk  it,  and  then  fneosione  tiie  ears  of  com,  so  as  to 
know  whether  he  has  too  little  or  too  much  to  pay  him.  Says  Pcikier,  in  his 
Treatise  on  Obligations,  pt.  3,  c.  I,  No.  512 :  "If  I  have  sold  the  wine  of  my 
vineyard"  [here  "the  crop  raised"]  "to  a  merchant,  the  delivery  ought  to  be 
made  in  my  repository,"  [here  the  contract  itself  says  the  com  shall  be  taken 
in  the  field,]  "where  the  wine"  [com]  "is.  He  should  send  for  It  there,  and 
load  it  at  bis  own  expense.  My  obligation  is  to  deliver  it  to  him  where  it  is. 
And  I  am  not  obliged  to  take  it  up,  but  merely  to  give  him  the  key,  and  per- 
mit him  to  do  so.    This  is  conformable  to  the  law  47,  f  1,  ff.  de  kg.  1.    Si 


quidem  otrtum  corpus  Ugatum  est  ibi  praestabiiur  M  reUdum  est" 


n,say8 


Potkier,  in  the  same  eonnection,  ^  513 :  "Agreements  ought,  in  respect  to  the 
things  which  are  not  expressed  by  the  parties,  to  be  interpreted  rather  in  &vor 
of  the  debtor,  than  of  the  creditor,  in  eujus  potestate  fmt  legem  opertius  tUoen." 

The  complaint  does  not  allege  that  there  was  any  deficiency  wluuever, 
whence  the  clear  inference  is  that  there  is  no  cause  of  action  against  said  lft7- 
staehf  but  the  125  dollars  must  have  been  all  paid  "by  die  crop  raised." 

Wo  only  ask  tiiat  in  the  constraction  of  this  contract,  the  rule  laid  down  by 
Judge  Datibon,  in  Magpart  v.  Chester,  4  Ind.  R.  124,  may  be  applied:  "The 
Court  will  look  into  the  whole  agreement,  and  give  it  a  oonstmcdon  consonant 
to  the  intention  of  the  parties." 

Says  Parker,  J.,  in  Sumner  t.  WVUams,  8  Mass  R.  214:  "The  situation 
of  the  parties,  the  subject-matter  of  the  contract,  and  the  whole  scope  of  their 
agreements  will  be  taken  into  consideration  in  determining  the  legal  efibct  of 
their  contract." 

Should  the  Court  be  of  opinion  that  tiie  trae  import  and  meaning  of  the 
agreement  is  doubtful,  and  that  the  intention  of  the  parties  cannot  bo  deter- 
mined from  its  language,  "the  right  doctrine  is,"  says  Flbtohxr,  J.,  in  Bar- 
ney  r.  Newcand),  9  Cnsh.  56,  "that  it  shall  bo  constraed  most  strongly  in  favor 
of  him  who  has  been  misled,  and  has  advanced  bis  money  upon  it." 

In  the  U.  S.  Dig.  of  1854,  tit.  Agreement,  p.  21,  No.  84,  a  case  is  stated, 
where  although  a  party  has  promised  to  pay  money  on  request,  yet  because  it 
was  apparent  from  the  whole  scope  of  the  contract  that  the  rait  of  logs  par- 
chased  was  to  be  floated  to  defendant's  wharf,  he  vras  held  not  liable  to  pay 
even  after  demand  made  and  proved,  until  the  raft  should  be  floated  thereto. 
Kennaird  T.  Jones,  9  Qrat.  (Va.)  183.  So  here  the  whole  scope  of  the  agree- 
ment shows  that  the  crop  was  first  to  bo  gathered  and  measured  before  WU' 
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on  whom  it  fell  to  gather  the  crop.  If  on  WUBtach^  no  demand  has  yet  been 
made  on  him  to  deliver  it;  if  on  Ilawkins,  he  should  account  for  the  crop,  and 
deducting  it  from  125  dollars,  show  how  much  money  is  due  him,  if  any. 

In  The  State  y.  Beard,  I  Ind.  R.  461,  Judge  Pbskins  has  well  remarked, 
that  if  a  person  agree  to  perform  labor  and  take  his  pay  in  a  specific  article, 
and  there  be  no  fraud  or  warranty,  he  will  be  bound  thereby  though  the  article 
be  of  less  value  than  he  supposed.  Is  not  this  doctrine  applicable  here?  Has 
Hawkins  any  right  to  throw  up  and  abandon  the  com  crop,  though  it  be  a 
meagre  one,  but  is  he  not  compelled  to  take  it  in  payment  as  fieur  as  it  will  go  ? 

The  appellee  will  probably  endeavor  to  defend  this  compMnt  as  having 
been  drawn  under  the  form  contained  in  2  B.  8.  p.  843,  No.  8.  It  has  been 
doubted  by  this  Court  whether  these  forms  have  any  legal  existence — there 
being  a  defect  in  the  title  of  the  act  whereby  they  are  supposed  to  be  author- 
ized. The  State  v.  Wilson,  7  Blackf.  516.  This  form,  however,  was  evidently 
intended  by  its  framers  only  for  complaints  for  specific  performance,  as  its 
tenor  and  even  its  title  imports :  ''On  an  agreement  in  writing— specific  per- 
formanco— damages  for  breaches."  But  the  appellee  having  no  taste  for  the 
performance  of  contracts  (cither  specifically  or  generally),  repudiates  this 
clause,  and  introduces  in  its  place — whati  A  fictitious  demand  for  work  and 
labor,  which  he  must  have  known,  as  sworn  to  by  the  appellant,  to  be  false 
and  a  sham,  and  which  it  was  the  duty  of  the  Court  to  reject.  2  R.  S.  pp^  44, 
46,  H  77,  92. 

It  may  be  urged  by  the  appellee  that  he  declares  in  his  complaint  that  he 
''performed  all  the  conditions  on  his  part."  This  general  language,  it  is  true, 
is  authorized  by  statute.  2  R.  8.  p.  45,  ^  84.  But  he  proceeds  himself  to 
qualify  it  by  showing  that  he  is  unable  to  make  any  statement  of  the  crop 
raised,  and  consequently  of  the  deficiency  which  is  the  gist  of  his  action ;  and 
it  is  idle  to  say  that  ho  has  performed  all  the  conditions  on  his  part  to  enable 
him  to  bring  a  suit,  when  he  confesses  that  one  of  the  conditions  ho  has  wholly 
neglected.  The  general  language  used  is  insnfiScient  as  an  allegation  of  de- 
mand, and  certainly  cannot  be  taken  to  mean  that  which  the  party  himsdf  by 
his  pleading  denies  to  be  its  meaning.  But  even  in  allowing  general  pleading 
of  a  condition  precedent,  the  statute  does  not  release  a  party  from  his  obliga- 
tion to  show  this  performance.  2  R.  8.  p.  45,  ^  84.  The  appellee,  however, 
impliedly  says  there  is  no  such  condition,  which  the  agreement  (as  much  a  part 
of'  the  complaint  as  any  other)  sa}'8  there  is,  and  the  Court  below  assist  him 
in  ignoring  and  repudiating  this  condition,  which  to  claim  now  as  embraced 
within  the  formal  words  of  a  printed  precedent,  comes  from  him  with  a  poor 
grace. 

We  earnestly  urge  the  Court  to  decide  this  point  fully.  It  was  unquestion- 
ably the  duty  of  Hawkins  to  gather  and  measure  the  com  (whether  more  or 
less  was  raised)  to  the  extent  of  his  claim  upon  it,  and  after  finding  its  value 
at  the  rate  of  15  cents  per  bushel,  to  apply  to  Wiistach  for  the  deficiency  it 
showed  in  paying  the  125  dollars.  In  this  case,  any  reasonable  man  may  well 
see  there  would  bo  little  probability  of  a  suit  between  these  parties.  Several 
of  tiie  authorities  hereinafter  cited  are  applicable  to  this  point,  and  the  attien- 
tion  of  the  Court  is  solicited  to  them. 

This  point  disposes  of  the  case  at  once  and  forever,  and  renders  the  other 
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Ma  J  Term,    qnesttons  mumportaat;  bat  m  ihey  hare  been  aMigned,  we  proceed  with  their 
diACiusion. 

The  second  gronnd  of  demurrer  is  that  the  complaint  does  not  ayer  a  de- 
mand made  for  the  com  raised.  This  point  is  fnllj  discnssed  abore,  and  ta 
tncontestably  with  the  appellant. 

8ee,  further,  Johnton  r.  Powell,  9  Ind.  B.  568. 

On  an  agreement  to  pay  in  farm  produce,  the  demand  must  be  made  at  the 
debtor's  farm.  Ldbddl  t.  Bopkini,  5  Cowen,  516.  The  work  done  was  a  job 
of  clearing. 

TTb'n/.  The  error  in  striking  ont  parts  of  defendant's  answer  to  the  com- 
plaint. 

In  Port  T.  WiOiamM,  6  Ind.  B.  219,  and  same  parties,  9  id.  551,  this  Coort 
decide  that  where  matter  in  an  answer  is  pertinent  to  the  case  and  not  a  sham 
defense,  it  cannot  be  struck  ont  on  motion.  "A  motion  to  strike  out  (say  the 
Court)  does  not  perform  the  office  of  a  demurrer  either  under  the  old  or  new 
practice.  Whether  it  was  a  sufficient  defense  to  bar  Uie  action  was  wholly  im- 
material. It  was;  at  least,  such  pertinent  matter  as  the  Court  ought  not  to 
strike  out  on  motion.  It  was  not  so  irrelerant  as  to  wanant  that;  it  was  not 
a  sham  defense.  S  B.  8.  p.  44.  We  are,  therefore,  of  opinion  that  the  Court 
erred  in  sustaining  the  motion  to  strike  out."  This  language  is  in  every  word 
applicable  to  the  answer  now  under  consideration,  and  is  decisiTe  of  this  point. 
Indeed,  the  answer  contains  good  matter  even  in  bar  of  tiie  action.  The  case 
of  Johnton  T.  Baird,  3  Blackf.  153,  182,  and  the  numerous  class  of  authorities 
which  has  followed,  shows  that  when  time  and  place  are  both  named,  the  de- 
fendant bars  the  action  if  he  set  apart  the  articles,  and  eyen  is  excused  if  be 
show  a  readiness  at  time  and  place  to  deliyer.  Is  this  rule  any  less  applicable 
where,  the  time  being  indefinite,  the  defendant  shows  that  he  has  always  been 
ready  to  delircr,  more  especially  when  it  is  shown  that  the  plaintiff  had  the 
whole  control  of  the  subject-matter  of  the  contract. 

But  even  should  the  Court  incline  to  think  (which  we  soaroely  can  think 
they  will)  that  the  matter  is  not  good  in  bar,  yet  the  answer  was  clearly  perti- . 
nent.    Its  object  was  threefold : 

Ist.  To  show  the  contemporaneous  drcumstanoes. 

9d.  To  show  the  usage  and  custom  of  farming  sod  land. 

8d.  To  explain  the  ambiguities  in  the  contract. 

Bach  was  a  legitimate  object. 

The  reason  in  each  case  is  a  comprehensive  and  all-sufficient  one  (i.  «.,  ad- 
mitting, for  the  sake  of  the  argument,  that  the  agreement  raises  doubts),  and 
that  reason  is,  that  without  the  aid  of  parol  evidence,  the  written  contract  can- 
not be  applied  to  its  proper  subject-matter.  Bradley  v.  TJie  Washington,  ^-c., 
Padoet  Cb.,  IS  Peters,  89.— The  Mechanic^  Bank  v.  The  Bank  of  Columbia,  5 
Wheat  337.— 3fa^!^art  v.  Cheater,  cited  supra.— ConicW?  t.  Pumphreg,  9  Ind.  B. 
185.— Port  v.  WUUams,  6  id,  2\9.—TruUinger  v.  Webb,  3  id.  l9S.—Rei  v.  Laith 
don,  8  T.  B.  882.— Boberts  on  Frauds,  p.  11. 

The  Court,  in  its  oonstmetion  of  this  contract,  is  compelled  to  know  or  aak 
what  the  term  "com  raised,"  and  ''the  raising  of  com,"  mean,  as  applied  to 
sod  land.  Is,  or  is  not  anything  further  necessary  or  proper,  Uian  merely 
breaking  and  planting  1  The  agreement  requires  the  planting  to  be  done  in  a 
''good,  farmer-like  manner,"  and  refers  in  terms  to  "the  usual  mode  of  plant- 
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ing  Bod  land."  It  Beemg  material  to  know  (in  case  of  donbt)  whether  any- 
tliing  more  was  to  be  done  after  the  planting  towards  raising  the  crop,  because 
if  nothing  more,  then  certainly  Wilstaeh  had  no  hand  in  rauing  the  crop,  and 
the  whole  chaige  of  it  falls  npon  Hawkins, 

These  questions  would  probably  suggest  themselTes  on  the  rery  face  of  the 
agreement,  but  whether  they  do  or  not  is  Immaterial.  The  doctrine  of  one  of 
the  most  recent  decisions  is  as  follows :  "If  the  words  used  in  a  contract  are 
technical,  or  local,  or  generic,  or  equivocal,  on  the  face  of  the  contract,  or 
made  so  by  proof  of  extrinsic  circumstances,  parol  evidence  is  admissible  to 
explain  by  usage  their  meaning  in  the  given  case."  Brown  v.  Brooks,  25  Fenn. 
State  R.  (1  Casey),  210.  This  doctrine  is  called  that  of  annexing  customary 
incidents.  "It  constitutes  an  exception  to  the  general  rule  that  an  instru- 
ment, complete  on  its  face  in  all  its  parts,  and  importing  to  be  the  exclusive 
expositor  of  the  sense  of  the  parties,  shall  not  receive  additions  from  parol 
evidence.  The  cases  go  on  the  principle  of  a  presumption  that  in  such  trans- 
actions, the  parties  did  not  intend  to  express  in  writing  the  whole  of  the  con- 
tract by  which  they  intended  to  be  bound,  but  to  make  a  contract  in  reference 
to  these  known  usages."  Per  Pakkb,  Baron,  in  delivering  the  judgment  of 
the  Court  in  HiOkm  v.  Warren,  1  M.  and  W.  466.--4  Phil.  Ev.  (ed.  of  1850), 
C.  and  H.'s  notes,  part  2,  p.  562.— Story  on  Cont.,  ^  670,  671  a. — 1  Greenl. 
Ev.,  H  286,  287,  288,  292.  This  doctrine  will  have  the  greater  force  in  an 
agreement  where  the  most  casual  inspection  shows,  as  its  title  imports,  it  was 
not  the  full  agreement  between  the  parties,  but  only  a  memorandum— only  the 
jotting  down--4t  wants  even  grammatical  construction— of  such  parts  of  the 
contract  as  it  was  thought  at  the  time  it  would  be  desirable  to  preserve  in  a 
written  form.  Evidently  the  memorandum  was  written  without  any  expecta- 
tion, on  the  part  of  the  appellant,  of  the  happening  of  an  insufficient  crop,  and 
the  consequent  necessity  or  utility  of  proving  the  customary  mode  of  raising 
com  on  sod  land.  It  is  easy  also  to  see  that  if  the  crop  had  been  a  full  one,  the 
appellee  would  have  exhibited  a  liberal  and  ample  compliance  with  the  rule  in 
Pothiert 

Eaton  V.  Smith,  20  Pick.  150,  was  an  action  on  a  bond,  in  which  the 
phrase  to  operate  on  land  was  used,  and  the  defendant  was  permitted  to  intro- 
duce evidence  that  the  word  operate,  as  applied  to  eastern  timber  lands,  waa 
understood  in  Maine  to  include  selling  stnmpage;  that  is,  selling  off  the  tim- 
ber growing,  to  be  cut  and  removed  by  the  purchaser.  The  Court  (C.  J. 
Shaw)  say:  "That  when  a  new  and  unusual  word  is  used  in  a  contract,  or 
when  a  word  is  used  in  a  technical  and  peculiar  sense,  as  applicable  to  any 
trade  or  branch  of  business,  or  to  any  particular  class  of  people,  it  is  proper  to 
receive  evidence  of  usage  to  explain  and  illustrate  it." 

Again.  Who  was  to  "shock"  the  com 7  and  who  was  to  measure  it? 
These  questions  are  not  answered  by  the  contract  in  express  terms,  and  we  are 
authorized  to  look  beyond  it.  A  very  late  case  holds  this  langnrge:  "Ex- 
trinsic parol  evidence  is  always  admissible  to  give  effect  to  a  written  instrument 
by  applying  it  to  its  proper  subject-matter,  by  proving  the  circumstances  under 
which  it  was  made,  thereby  enabling  the  Court  to  put  itself  in  the  place  of  the 
parties,  with  all  the  information  possessed  by  them,  the  better  to  understand 
the  terms  employed  in  the  contract,  and  to  arrive  at  the  intention  of  the  parties." 
Jliidebrand  v.  Fogle,  20  Ohio  R.  147. 

Technical  words  and  surrounding  circumstances,  which  materially  affect 
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bum  T.  Gould,  S  Story's  C.  C.  R.  p.  16S. 

''In  the  construction  of  contracts,  the  first  mle  is  to  make  them  speak  the 
intention  of  the  parties  as  gathered  from  the  entire  transaction.  Other  rales 
are  subordinate  to  this,  and  when  they  contraTene  it,  are  to  be  disregarded." 
Gre^  y.  Ciark,  11  Verm.  B.  583.— &//y  t.  Miils,  8  Hammond,  p.  2S5. 

"This  is  the  great  rule  of  interpretation/'  says  Pattbbsoh,  J.,  in  4  Dall., 
p.  847. 

In  Fonos  t.  Bloomer,  20  Wend.,  p.  199,  it  is  said:  "In  the  very  learned  case 
of  Robertt  t.  Beatty,  S  Penn.  R.  65,  Ross,  J.,  there  said:  'Wo  mnst  consider 
the  subject-matter  of  the  agreement;  the  object  of  making  it;  the  sense  in 
which  the  parties  mutually  undentood  it  at  the  time  it  was  made;  the  place 
where  it  was  entered  into;  the  use  to  which  any  articles  stipulated  to  be  detir- 
ered  were  to  be  implied;  if  materials  for  building,  when  and  where  to  be  used; 
and  finally,  the  practical  exposition  and  the  general  nnderstandhig,  custmn, 
and  usage  amongst  those  who  enter  into  similar  contracts  in  the  execution  and 
performance. 

To  the  same  effect  are  the  authorities  in  this  Court.  Dickson  t.  Kelaey,  9 
Blackf.,  p.  189.— Ae^^  y.  Didcton,  3  Blackf.,  p.  236.— ifa^garf  y.  CketUr,  and 
Conwdl  y.  Pumphrey,  cited,  tt^pra. — Port  y.  WUliamB,  and  Trullinger  y.  Webb, 
supra.^^Lewig  y.  Matlock,  8  Ind.  R.  120. 

It  will  probably  be  contended  by  the  appellee  that  parol  eyidence  is  inadmis- 
sible to  yary  or  contradict  a  written  agreement,  and  set  up  a  new  one.  This  is 
conceded.  7  Ind.  R.  547,  per  Pbrkims,  J. — 6  fd,  879. — 8  Blackf.  237. — Id. 
277.— M  295.-2  Ind.  R.  477.— M  656.-7  Blackf.  432.-6  id,  183.  But  the 
authorities  ara  equally  dedsiye  that  parol  eyidence  is  admissible  to  explain  a 
written  agreement,  or  eyen  to  add  customary  incidents  as  aboye  shown,  for  this 
is  not  contradicting  or  yarying  the  contract,  but  enforcing  it  in  its  strictly  just 
and  proper  terms,  /{ex  y.  LcUndon,  supra,  is,  perhaps,  the  leading  case  in  es- 
tablishing this  distinction,  and  is  worthy  of  a  more  extended  notice  than  we 
are  able  at  present  to  giye  it,  as  haying  the  high,  legal  sanction  of  the  names 
of  Lord  Kenyon  and  his  colleagues  Grose,  Lawrence,  and  Ls  Blanc,  each  of 
whom  deliyered  opinions.  It  was  a  case  in  which  the  Court  allowed  the  intro- 
duction of  a  new  word,  "apprentice,"  by  parol  into  a  written  agreement  And 
where  fi-and  is  alleged  a  written  agreement  may  be  eyen  annulled  or  substsn- 
tially  yaried  by  parol  eyidence.    Irunn  y.  Ivers,  7  Ind.  R.  310. 

The  facts  set  up  in  the  clauses  of  the  answer  which  the  lower  Court  struck 
out,  especially  the  latter  clause,  might  well  induce  a  jury  to  say  that  the  appel- 
lee had  forfeited  his  right  to  recoyer  anything,  and  would  even  authorize  the 
appellant  to  haye  made  a  counter-claim  that  his  57  doUars  be  returned  to  him. 

It  may  be  said  by  the  appellee  that  the  allegations  in  the  answer  are,  in  some 
instances,  "as  the  defendant  is  informed  and  belieyes."  It  has  been  decided 
in  New  York,  under  a  similar  code,  that  allegations,  eyen  in  the  complaint,  may 
be  on  information  or  belief  when  the  facts  are  not  presumptiyely  wi&in  the 
peculiar  knowledge  of  the  party.  Vansantvoord  on  the  Code,  p.  201. — Iloweli 
y.  I^zer,  1  Code  R.,  N.  8.,  p.  270.  No  stronger  allegation  is  necessary,  eyen 
in  an  affidayit.    Simpkins  y.  Mallat,  9  Ind  R.  543. 


^2)  Counsel  for  the  appellee  argued  as  follows : 

The  appellant  complains  of  the  judgment  of  the  Court  below: 
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1.  Because  the  Court  below  oYormled  his  motion  to  compel  the  appeUee  to 
elect  upon  which  paragTApl^  of  his  complaint  he  woold  rely,  and  strike  out  the 
other.  The  eTidenoe  is  not  set  out  in  the  record,  and,  therefore,  the  Conrt 
cannot  say  but  that  evidence  was  given  to  the  matters  alleged  in  both  counts. 
One  connt  is  on  a  special  contract,  anfl  the  other  is  the  common  oonnt  for  work 
and  labor.  In  the  one  an  agreed  price  and  mode  of  payment  is  alleged;  in 
the  other  the  plaintiif  proceeds  on  a  quantum  meruit.  At  common  law  it  was 
the  practice,  in  actions  like  the  present,  to  join,  in  the  same  declaration,  a 
connt  on  an  instrument  not  under  seal,  with  the  common  counts  in  assumpsit. 

1  Chit.  Fl.  (4  Am.  ed.),  p.  392. — 8  Blacks.  Comm.,  p.  295.  Our  statute  has 
not  changed  the  common  law  in  this  particular,  and  the  practice  has  prevailed 
in  this  state  without  question^  except  in  the  case  of  Bates  v.  Dekaven,  10  Ind. 
B.  319,  and  there  the  Court  plainly  intimates  that  two  paragraphs  may  be 
"based  upon  one  cause  of  action." 

In  cases  like  this,  the  authorities  show  the  importance  of  setting  up  the 
daim  in  different  forms  in  the  same  complaint.  Coe  v.  Smith,  1  Ind.  B.  267. — 
McKinney  v.  Springer^  3  Ind.  B.  59. 

The  policy  of  our  statutes  is  to  allow  parties  to  determine  their  controversies 
in  one  proceeding.  2  B.  8.  p.  37,  tit.  complaint,  p.  39,  tit.  answer.  *^  Where 
there  are  several  counts,  one  good  one  among  them  will  support  a  general  ver- 
dict for  the  plaintiff."    Perk.  Dig.,  p.  635,  and  authorities  dted. 

The  New  York  code  differs  from  ours.  The  section  prescribing  the  forms  of 
pleading,  as  cited  in  Vwrhie^  New  York  code,  is  as  follows:  "All  the  forms 
of  pleading  heretofore  existing  are  abolished,  and  hereailer  the  forms  of  plead- 
ing in  civil  actions  in  Courts  of  record,  and  the  rules  by  which  the  sufficiency 
of  the  pleadings  are  to  be  determined,  are  those  prescribed  by  this  act."  The 
distinction  between  the  New  York  code  and  ours  (2  B.  8.  p.  37,  4  47)  is  appa- 
rent. The  New  York  c6de  abolishes  "all  the  forms  of  pleading  heretofore  ex- 
isting" in  that  state.  Ours  only  abolishes  those  inconsistent  with  the  provi- 
sions of  the  practice  act.  The  old  practice  of  adding  one  or  more  common 
counts  to  a  connt  on  a  special  contract,  is  not  inconsistent  with  the  provisions 
of  our  practice  act,  and,  therefore,  not  abolished. 

2.  He  complains  because  the  Court  below  overruled  the  demurrer  filed  by 
him  to  the  first  paragraph  of  the  complaint.  The  causes  of  demurrer  are 
specially  set  forth,  and  by  reference  to  the  demurrer  and  first  paragraph  of  the 
complaint  it  will  be  readily  perceived  that  the  demurrer  is  not  well  taken.  The 
complaint  avers  that  the  appellant  wholly  failed  to  perform  the  stipulations  of 
his  contract,  "either  by  furnishing  com  in  the  shock  in  the  field,  according  to 
the  terms  of  said  contract,  or  in  any  other  manner,  but  so  to  do,  although 
thereunto  often  requested,  has  hitherto  wholly  neglected  and  refused,"  &c.  No 
deficiency  was  to  be  ascertained  by  the  appellee,  because  the  appellant  had 
fiaJled  to  put  the  com  in  shock,  as  it  was  unquestionably  his  business  to  do  by 
th^  terms  of  the  contract.  If  this  was  not  the  intention  of  the  parties,  why 
use  the  words  "in  the  shock  in  the  field?"  This  was  to  be  the  condition  of 
the  com  when  taken  by  the  appellee,  and  if  the  appellant  failed  to  put  it  in 
that  condition,  he  became  liable  to  pay  the  contract  price  for  the  work  in 
money. 

There  are  further  reasons  why  the  judgment  of  the  Court  below  should  be 
affirmed.    The  evidence  is  not  set  out  in  the  record,  and  by  the  provisions  of 

2  B.  8.  p.  163,  4  580,  "where  the  merits  of  a  cause  have  been  fiairly  tried  and 


Hay  Term, 

1860. 

WiLSTACH 
V. 

Hawkins. 


5o2 


CASES  IN  THE  SUPREME  COURT 


May  Term,    determined,  a  jadgment  will  not  be  reversed,  althongh  entor  may  haTe  inter- 
1860.        vened."    RockhiU  r.  Spragg$,  9  Ind.  R.  30.    See,  also,  Z  Ind.  B.  385, 480, 

— r as  to  the  presumption  arising  when  the  party  i^ipealing  fails  to  set  ont  the 

^  denoe. 

ROBBKTfl. 


14    652 

l4    f>58 
148      961 


Baker  v.  Roberts. 


The  law  authorizing  judgment  and  execution  without  relief  from 
laws,  where  such  relief  is  waived  in  the  contract,  is  valid  as  to  promissory 
notes  and  bills  of  exchange.     Qaeert,  whether  upon  other  instruments  con- 
taining such  waiver,  judgment  can  be  rendered  accordingly. 
;  Where  a  party  gets  all  the  consideration  he  voluntarily  and  knowingly  con- 
tracts for,  he  will  not  be  allowed  to  say  that  he  got  no  consideration. 

The  mother  of  a  bastard  may  settle  and  dismiss  a  bastardy  suit  brought  on  her 
relation. 

A  wife  may  be  bound  by  the  acts  of  her  husband  in  reference  to  her  separate 
property,  where  such  acts  are^one  by  her  authority  and  approved  by  her. 


Tlmradayy 
June  14. 


APPEAL  from  the  Marion  Circuit  Court. 

Per  Curiam. — Suit  by  Jeremiah^  assignee  of  Joseph  T. 
Roberts^  upon  a  promissory  note  of  the  following  tenor: 

"  One  day  after  date,  we,  or  either  of  us,  promise  to  pay 
Joseph  T.  Roberts^  or  bearer,  the  sum  of  200  dollars,  for 
value  received,  without  relief  from  valuation  laws,  and 
with  interest.  Thomas  Baker^ 

"  September  9, 1858.  Jacob  Lawson.^ 

The  Court  rendered  judgment  for  the  plaintiff  without 
relief,  &c. 

In  this  it  is  said  the  Court  erred,  because  the  section  of 
law  authorizing  such  judgment  is  unconstitutional,  not 
being  properly  included  under  the  title  of  the  act. 

There  may  be  force  in  this  position  so  far  as  it  is  appli- 
cable to  instruments  other  than  bills  and  notes;  but  as  to 
them,  legislation  under  the  title  of  the  act  is  valid.  Me* 
wherter  v.  Price^  11  Ind.  R.  199.  Probably  a  provision  in 
another  part  of  the  code  renders  such  judgments  valid 
upon  all  instruments  stipulating  for  it,  but  this  point  we 
leave  open. 
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Fraud  and  want  of  consideration  were  also  ur^ed  against    May  Term, 
the  validity  of  the  note.    The  cause  was  tried  by  the  Court       ^^^^' 
without  a  jury,  and  thus  the  questions  of  law  and  fact      Bake* 
were  decided  by  the  same  tribunal.     We  must  presume     Robbxta. 
the  decision  correct,  unless  the  contrary  appears,  both  upon 
points  of  law  and  questions  of  fact. 

No  fraud  appears  to  have  been  proved,  and  the  party 
appears  to  have  received  all  the  consideration  he  required 
as  the  inducement  to  the  note.  In  Hardesty  v.  Smith,  3 
Ind.  B.  39,  it  is  said  that  where  a  party  gets  all  the  con- 
sideration he  voluntarily  and  knowingly  contracts  for,  he 
will  not  be  allowed  to  say  he  gets  no  consideration.  The 
same  doctrine  is  asserted  in  Major  v.  Brushy  7  Ind.  R.  232. 
See  Walk.  Am.  Law  (3d  ed.),  p.  405,  note  c. 

The  mother  of  a  bastard  child  may  settle  and  dismiss  a 
bastardy  suit  brought  on  her  relation.     Perk.  Pr.,  579. 

A  wife  may  be  bound  by  the  acts  of  her  husband  in 
reference  to  her  separate  property,  where  they  are  per- 
formed by  her  authority  and  approved  by  her. 

The  judgment  is  aflirmed  with  5  per  cent,  damages  and 
costs. 

N*  B.  Taylor  and  W.  Wallace^  for  the  appellant  (1). 


(1)  Coansel  for  the  appdlant,  after  reciting  the  pleadings  and  eridence, 
made  the  following  argnment: 

We  rely  for  the  reyerBal  of  the  judgment  of  the  Court  below,  on  the  follow* 
ing  points : 

I.  There  was  no  consideration  for  the  said  note  in  this — 

First.  Sections  14  and  15,  2  R.  S.  p.  488,  proride  that  if  tlie  jury  find  that 
the  defendant  is  the  fi&ther  of  snch  [bastard]  child,  or  the  defendant  in  Court 
confesses  the  same,  he  shall  be  adjudged  the  father  of  the  •child,  and  stand 
charged  with  the  maintenance  and  education  thereof;  and  the  Court  shall,  on 
such  verdict  and  judgment,  make  snch  order  as  may  seem  just,  for  the  secur- 
ing such  maintenance  and  education  to  such  child,  by  the  annual  payment  to 
snch  mother,  or  if  she  be  dead,  or  aa  improper  person  to  receive  the  same,  to 
such  other  person  as  the  Court  may  direct,"  &c. 

Henoe  it  follows  that  the  money  ordered  to  be  paid  by  the  Court,  in  such 
cases,  is  for  the  maintenance  and  education  of  the  child,  and  the  mother,  or 
whoever  else  the  Court  ^points  to  receive  such  money,  is  merely  a  trustee  to 
collect  and  receive  it,  for  the  use  declared  by  the  statute.  The  judgment,  or 
provision  mnde  by  the  Court,  is  the  fund,  and  the  trustee  cannot  divert  or  de- 
stroy the  fond;  a  sale,  or  attempted  sale  and  transfer,  of  the  fund  is  therefore 
void. 
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The  jadgmeDt  or  order,  in  nuh  case,  is  deariy  under  the  control  of  iht 
Court;  and  npon  proper  application  made  to  the  Coort,  and  good  cansc 
shown,  the  person  appointed  by  the  Conrt,  to  receiye  tibe  monej,  may,  at  anj 
time,  be  remored,  and  some  other  suitable  person  appointed  in  the  stead. 

And  suppose  the  child  should  die  1  After  its  death  the  defendant  would  not 
be  liable  to  pay  anything;  for  the  money  is  for  the  maintenance  and  cdacieition 
of  tho  child.    This  seems  so  plain,  as  not  to  require  argument  or  authority. 

The  assignment  of  the  mother,  dien,  would  hare  amounted  to  nothing, 
much  less  can  the  assignment  of  Hiram  Bhoadt  be  of  any  effect,  even  if  done 
with  her  knowledge  and  consent. 

Second.  Lawson  testifies  that  tho  consideration  of  the  note  was  the  procuring 
of  Hiram  Rhoads  to  assign  the  judgment  against  Ayres  to  witness  and  defend- 
ant Bilker;  that  Joseph  T,  Roberts  said  to  him,  witness,  that  he  could  get  Hi- 
ram Bhoada  to  assign  the  judgment  to  witness  and  Baker ^  if  they  would  gire 
him  (Roberts)  their  note  for  200  dollars,  and  a  note  to  Rhoads  for  the  same 
amount  Cpretty  good  bonus  where  neither  Roberts  nor  Rhoads  had  any  right); 
that  he  {Lawson)  went  to  defendant,  Baker,  and  they  went  to  him  {Roberts) 
and  made  the  note  sued  on  in  consideration  he  would  procure  Rhoads  to  assign 
the  judgment;  that  Roberts  had  no  difficulty  and  but  little  trouble  in  procuring 
the  assignment;  that  Rhoads  was  willing  to  make  the  assignment;  that  they 
(witness  and  defendant.  Baker)  also  gare  their  note  to  RJioads  for  200  dollars 
more. 

Does  this  eyidencc  show  a  sufficient  couFideration  to  support  tlie  note  ?  It 
surely  cannot  be  that  it  does.  There  was  no  benefit  to  the  promisors,  for  the 
assignment,  as  we  have  shown,  was  void;  and  if  it  had  not  been  void,  it  placed 
the  sureties  {Baker  and  Lawson)  in  no  better  position  than  they  were  before  it 
was  made.  Besides,  Joseph  T.  Roberts  sustained  no  loss  or  inconrcnience,  nor 
did  he  subject  himself  to  any  charge  or  obligation  at  tho  instance  of  the  de- 
fendant Baker,  or  ercn  Lawson. 

Chittt,  in  his  work  on  Contracts,  says:  "The  main  rule  in  regard  to  the 
sufficiency  of  the  consideration  seems  to  be  that  it  may  arise  either,  first,  by 
reason  of  a  benefit  resulting  to  the  party  promising,  or  at  his  request,  to  a  third 
person,  by  the  act  of  the  promisee;  secondly,  on  occasion  of  the  latter  sustain- 
ing any  loss  or  inconyenience,  or  subjecting  himself  to  any  charge  or  obliga- 
tion, at  the  instanee  of  the  person  making  the  promise,  although  such  person 
obtain  no  adyantage  therefrom." 

Bboom,  in  his  Commentaries  on  the  Common  Law,  top  p.  248,  says:  "To 
constitute  a  contract  yalid  in  law,  there  must  haye  been  a  request  to  the  con- 
tractee  by  the  contractor.  This  request,  howeyer,  need  not,  in  all  cases,  haye 
been  express;  it  ^ill  yery  often  be  implied  by  law." 

But  if  it  appears  afflrmatiyely  that  there  was  no  request  by  the  contractor  to 
the  contractee,  it  necessarily  follows  that  none  can  bo  implied. 

Now  it  is  manifest  that  the  assignment  by  Rhoads  was  inyalid.  But  did 
Roberts  sustain  any  loss  or  inconyenience,  or  subject  himself  to  any  charge  or 
obligation,  by  what  he  did?  It  seems  not.  What  he  did  was  not  difficult, 
and  he  had  but  little  trouble.  Rhoads  was  willing  to  make  the  assignment 
The  conclusion  must  therefore  be  that  Roberts  had  no  difficulty  or  trouble  at 
all,  and  subjected  himself  to  no  charge  or  obligation;  for  the  charge  or  obliga- 
tion contemplated  by  law  must  be  real,  and  where  it  appears  affirmatively  that 
none  in  reality  existed,  no  room  for  implication  exists. 
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Ify  howeTer,  Joseph  T.  Roberts  soBtained  anj  loss  or  inconyenience,  or  snb-    May  Term, 


jected  himself  to  any  charge  or  obligation,  was  it  done  at  the  request  of  the 
defendant  Bakery  or  eren  LatcBonI  It  was  not.  Lawson's  eyidence  is  condu- 
sire.  **  Joseph  T.  Boberts  said  to  him,"  ^/awson)  "that  he  conld  get  Hiram 
Rhoads  to  assign  the  judgment,"  &c. 

What  Joseph  T.  Roberts  did  was  done  at  his  own  instance  and  request,  not 
at  the  instance  and  request  of  the  promisors.  Joseph  T,  Roberts  knew  that 
Rhoads  was  willing  to  maike  the  assignment,  and  therefore  went  and  proposed 
it;  or  he  and  Rhoads  concocted  the  matter,  and  he  then  went  to  Lawson  and 
proposed  it  for  the  purpose  of  defrauding  the  sureties.  This  conclusion  is 
irresistible. 

But  grant,  for  the  sake  of  the  argument,  that  Joseph  T,  Roberts  sustained 
some  loss  or  inconvenience,  or  incurred  some  charge  or  obligation  at  the  in> 
stance  of  the  promisors,  does  not  this  rule  apply?  "So  in  respect  to  the  ex- 
tent of  trouble,  loss,  or  obligation,  which  the  promisee  has  taken  upon  himself, 
at  the  promisee's  request,  we  shall  observe,  upon  considering  the  cases  referred 
to,  that  it  is  immaterial  that  the  detriment  or  charge  thus  assumed,  is,  in  fact, 
of  the  most  trifling  description,  proyided  it  be  not  utterly  worthless  in  fact  and 
in  law."    Chit,  on  Cont.,  p.  3S. — Story  on  Cont,  p.  485,  \  431. 

Now  the  assignment,  as  we  have  shown,  was  not  only  worthless  in  fact  and 
in  law,  after  it  was  made;  but  if  it  had  not  been,  the  services  rendered  in  get- 
ting the  assignment  were  utterly  worthless  in  fact  and  in  law,  for  it  placed  the 
promisors,  the  sureties  or  bail  of  Ayres,  in  no  better  position  than  they  were, 
before,  nor  gave  them  any  greater  advantage  than  they  had  before  it  was  done. 
This  ought  to  settle  tiie  question.  But  the  services  were  not  only  worthless  in 
fitct  and  in  law — ^they  were  rendered  at  the  instance  of  Joseph  T.  Roberts  him- 
self—done upon  his  own  proposition,  the  proposition  of  an  attorney  too,  which 
of  itself  alone  (if  it  be  not  a  rule  of  law  in  these  latter  days,  that  all  honor 
and  virtue  in,  and  regard  for,  the  profession  is  lost,  and  that  every  man  is 
bound  to  be  on  his  guard  against  a  lawyer,)  ought  to  be  a  guaranty  of  worth 
and  benefit ;  if,  therefore,  the  assignment  were  of  any  force  in  law  (which  it  is 
not,}  and  a  slight  benefit  might  be  imagined  to  accrue  to  the  promisors,  or  a 
slight  damage  or  inconvenience  be  suffered  by  the  promisee  (which  could  only 
be  by  a  heavy  tax  of  that  quality  of  the  mind — ^imagination,)  Joseph  T.  Roberts 
ought  to  be  regarded  as  a  volunteer,  and  entitled  to  nothing,  no  odds  how 
much  trouble  he  may  have  had. 

II.  But  suppose  the  benefit  to  the  promisor,  or  the  inconvenience  or  damage 
to  the  promisee,  in  this  case,  might  be,  in  the  language  of  Stoxt,  "susceptible 
of  any  legal  estimation,"  does  not  this  rule  apply?  "Where,  however,  the  in- 
adecjuacy  of  consideration  is  so  gioss  as  to  create  a  presimiption  of  fraud  and 
oveireaching,  or  of  unconscientious  advantage  taken  under  circumstances  of 
distress  or  improvidence  on  one  side,  or  of  mental  incompetency  on  the  other, 
the  contract  founded  thereon  cannot  be  enforced  at  law  or  in  equity."  Story 
on  Cont.,  p.  437,  S  ^S. 

Is  it  possible  to  conceive  a  case  where  the  facts  bring  it  so  fully  and  clearly 
within  every  branch  of  the  foregoing  rule?  In  the  whole  history  of  jurispru- 
dence a  stronger  case  cannot  be  found.  It  does  not  need  to  recapitulate  the 
facts.  They  are  fresh  in  our  memory,  and  fresh  in  the  memory  of  the  Court 
yet.  The  case  occupies  the  very  verge  of  the  precipice,  ready  to  topple  over— 
^e  thickness  of  a  hair  would  make  it  a  downright  felony. 
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IIL  Joteph  jT.  Roberts  was  the  attomc  j  of  Matilda  Qaackadntih,  alias  Matilda 
Rhoads,  and  represented,  or  ought  to  have  represented,  the  interests  of  the  bas- 
tard child.  He  was  an  attorney;  and  ererjthing  in  the  transaction  shows  that 
a  confidence— yea,  a  blind  confidence— was  placed  in  him  by  the  defendant 
Bakery  as  weU  as  by  Lawaon,  It  was  his  duty,  therefore,  to  inform  them  what, 
and  whether  any,  benefit  would  accrue  to  them  from  the  proposed  assignment; 
and  as  soon  as  the  defendant  Baker  proved  in  what  attitude  Rdbertt  stood,  that 
the  consideration  of  the  note  was  the  procuring  the  assignment  of  the  said 
judgment  by  Rhoads,  that  it  waa  upon  Roberts*  instance;  and  the  relation  of 
Roberts  to  the  bastard  child,  the  cestui  que  trust  in  the  judgment  against  Ayres, 
the  burden  of  proof  was  thrown  on  him,  or  his  assignee,  the  plaintiff,  to  show 
the  perfect  fairness,  adequacy,  and  equity  of  the  transaction.  1  Story's  Sq. 
Juris.,  H  310,  311.— 5  Blackf.  509. 


Mr.  Taylor  afterwards  submitted  the  following  argument  upon  the  point  that 
the  law  authoriang  judgment  and  execution  without  relief,  &c.,  is  not  ralid: 

I  insist  that  the  law  is  yoid : 

First,  Because  the  only  statnte  giring  such  authority  is  4  1!^>  of  the  act  en- 
titled ''An  act  concerning  promissory  notes  and  bills  of  exchange,"  1  R.  S. 
p.  379.  This  section  is  in  these  words :  "  Upon  any  instrument  of  writing, 
made  in  this  state  or  elsewhere,  containing  a  promise  to  pay  money  without 
relief  from  yaluation  laws,  judgment  shall  be  rendered  and  execution  had  ac- 
cordingly.'' The  first  section  of  this  act  (1  R.  S.  p.  378)  declares  "Oiat  all 
promissory  notes,  bills  of  exchange,  bonds,  or  other  instruments  of  writing, 
signed  by  any  person,  who  promises  to  pay  money,  or  acknowledges  money  to 
be  due,  or  for  the  delivery  of  a  specific  article,  or  to  convey  property,  or  to 
perform  any  stipulation  therein  mentioned,  shall  be  negotiable  by  indorsement 
thereon,  so  a«  to  vest  the  property  thereof  in  each  indorsee  successively." 

In  the  case  of  Meu^ierter  v.  Price,  11  Ind.  R.  199,  so  much  of  the  above  act 
as  refers  to  other  instruments  of  writing  than  promissory  notes  and  Ulls  of  ex- 
change, is  decided  to  be  void,  because  it  is  not  embraced  in  the  title  of  the  act. 
This  decision  completely  eviscerates  the  first  section  of  the  act,  and  makes  it 
read  thus :  ''Be  it  enacted  by  the  General  Assembly  of  the  state  of  Indiana : 
That  all  promissory  notes  [and]  bills  of  exchange,  shall  be  negotiable  by  in- 
dorsement thereon,  so  as  to  vest  the  property  thereof  in  each  indorsee  succes- 
sively." Or  thus :  "Be  it  enacted,  &c.,.Tfaat  all  promissory  notes  [and]  bills 
of  exchange,  signed  by  any  person  who  promises  to  pay  money,  shall  be  nego- 
tiable by  indorsement  thereon,  so  as  to  vest  the  property  thereof  in  each  in- 
dorsee successively." 

In  the  first  example  I  have  omitted  the  clause  in  the  section,  "signed  by  any 
person  who  promises  to  pay  money,"  and  inserted  it  in  the  latter.  But  this 
danse  must  necessarily  be  stricken  out;  for  a  promissory  note  is  n  written 
promise,  and  a  bill  of  exchange  a  written  order  or  request  for  the  payment  of 
money  absolutely  and  at  all  events.  Baily  on  Bills,  p.  1. — Chit  on  Bills,  pp. 
1,  616. — Story  on  Notes,  p.  1,  i  1. — Story  on  Bills,  p.  4,  ^  8.  And*the  clause 
"signed  by  any  persmi  who  promises  to  pay  money,"  cannot  be  accurately 
used  as  to  a  bill  of  exchange,  and  would  embrace  a  promise  to  pay  money  on 
a  contingency,  as  also  bonds  and  other  instruments  having  none  of  the  quali- 
ties of  a  promissory  note. 

Tho  term 4  "promissory  note"  and  "bill  of  exdiange/'  have  a  well  under- 
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subject  of  the  act  as  expressed  in  the  title,  nor  in  the  body  of  the  act,  which 
contemplates  a  change  in  tluit  established  definition.  If,  then,  the  Conrt  ad- 
here to  the  dedsion  in  Mewherter  r.  Price,  4  12^  of  the  act  oondbming  promis- 
sory notes  and  bills  of  exchange  is  clearly  void;  for  that  section  declares,  as 
we  hayc  seen,  that  "upon  any  instrument  of  writing,  made  in  this  state  or 
elsewhere,  containing  a  promise  to  pay  money  without  relief  from  yalnation 
laws,  judgment  shall  be  rendered,  and  execution  had  accordiogly;"  and  the 
rule  is  well  settled,  that  if  the  part  of  the  statute  which  is  void,  is  so  connected 
with  other  portions,  which  might  otherwise  be  valid,  that  the  two  cannot  be 
separated,  the  whole  enactment  is  void.  S  Blackf.  8.-4  Ind.  R.  342. — 6  How. 
Miss.  B.  625. 

In  the  case  of  Mewherter  ▼.  Price,  11  Ind.  B.  201,  the  Conrt  say:  "We 
have  seen  that  the  title  to  the  act  under  consideration,  is  limited  to  promissory 
notes  and  bills  of  exchange.  Its  language  is  Teiy  explicit,  and  we  know  of 
no  rule  of  construction  by  which  it  can  be  so  extended  as  to  embrace  instru- 
ments of  writing  other  than  those  which  it  expressly  names/'  The  Court, 
therefore,  under  the  above  rule,  sustained  the  act  as  to  promissory  notes  and 
bills  of  exchange,  and  as  to  all  other  instruments  of  writing,  declared  it  void. 
Why?  Because,  in  the  first  section  of  the  act,  promissory  notes  and  bills  of 
exchange,  being  specifically  named,  separate  firom  all  other  instruments  in 
writing,  the  valid  could  be  separated  from  the  void-— the  tares  could  be  sepa- 
rated from  the  wheat. 

But  suppose  the  first  section  of  the  act  had  been  couched  in  this  language: 
"Be  it  enacted  by  the  General  Assembly  of  the  state  of  Indiana,  That  all  in- 
struments in  writing,  signed  by  any  person  who  promises  to  do  or  perform  any 
act  or  stipulation  therein  mentioned,  shall  be  negotiable  by  indorsement  there- 
on, so  as  to  vest  the  property  thereof  in  each  indorsee  successively/'  could  the 
Court  have  held  any  part  of  it  valid?  Clearly  not;  because  the  valid  part,  if 
it  had  any  such,  would  not  constitute  a  complete  and  operative  act  within 
itself.  Ciark  v.  Ellis,  2  Blackf.  8.— Ifaixe  v.  The  State,  4  Ind.  B.  842.  The 
connection  would  have  been  such  that  no  separation  could  be  made,  and  the 
whole  would  have  been  void.    6  How.  Miss.  B.  625. 

Now  4  15  of  the  act  is  couched  in  this  general  and  inseparable  language, 
"upon  any  instrument  of  writing,  made  within  this  state  or  elsewhere,  con- 
taining a  promise  to  pay  money  without  relief  firom  valuation  laws,  judgment 
shall  be  rendered,  and  execution  had  accordingly."  This  language,  it  is  true, 
would  include  promissory  notes  and  bills  of  exchange,  which  have  been  de- 
cided to  be  embraced  in  the  title  of  the  act;  but  it  also  includes  bonds,  mort- 
gages, leases,  building  agreements,  and  written  contracts  of  every  kind,  which, 
along  with  other  stipulations,  contain  a  promise  to  pay  money,  and  none  of 
these  are  particularized.  How,  then,  can  the  Court  make  a  separation?  Can 
any  division  be  made?  Can  the  Court  declare  part  of  that  section  void,  and 
leave  any  part  which  will  be  complete  and  operative  within  itself?  Clearly 
not.  It  is  as  if  the  tares  had  grown,  and  were  imbedded  in  the  gnuns  of  the 
wheat,  and  to  get  at  the  tares  and  destroy  them,  you  must  also  crush  and  des- 
troy the  grains  of  wheat. 

Secxmd,  Because  no  authority  to  render  judgments  without  any  relief  from 
appraisement  laws,  and  have  execution  accordingly,  can  be  derived  from  the 
mere  promise  to  pay  without  any  relief  firom  appraisement  laws.    This,  by 
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Third,  Bocame  no  antbority  to  render  jndgments  witfaoat  any  relief  finom 
appraisement  laws,  on  promissory  notes  which  contain  a  promise,  and  bills  of 
exchange  which  contain  a  request  to  pay  money  witfaont  any  relief  irom  a|K 
pnuAcment  laws,  can  be  deriyed  from  the  practice  act;  and  if  it  conld,  there  is 
no  authority  in  the  practice  act  to  issue  an  execation  thereon,  and  enforce  its 
collection  without  any  relief  from  appraisement  laws.  This  is  easily  demon- 
strated. Section  381,  2  B.  S.  p.  123,  proTides  that  "when  a  judgment  is  to  be 
executed  without  any  relief  from  appraisement  laws,  it  shall  be  so  ordered  in 
the  judgment.  When  a  plaintiff  has  included  in  one  action,  demands  t abject 
to  the  appraisement  laws,  with  demands  made  payable  without  relief  from 
appraisement  laws,  the  Court  may  render  separate  judgments  upon  such  de- 
mands." 

There  are  two  provisions  in  this  section,  and  I  will  examine  them  ee^*- 
rately. 

1.  ''When  a  judgment  is  to  be  executed  without  any  relief  from  appraise- 
ment laws,  it  shall  be  so  ordered  in  the  judgment." 

It  is  important,  then,  to  inquire  when,  or  in  what  cases,  it  is  provided  that  a 
judgment  shall  be  executed  without  any  relief  from  i^fipraisemcnt  laws.  The 
following  are  the  cases  mentioned  in  the  statute : 

1st.  Upon  any  instrument  of  writing,  made  in  this  state  or  elsewhere,  con- 
taining a  promise  to  pay  money  without  relief  from  rahiation  laws.  1  R.  8. 
p.  379,  4  15. 

2d.  Property  conyeycd  by  a  debtor  with  intent  to  hinder,  delay,  or  defraud 
creditors.    2  R.  S.  p.  138,  f  456. 

3d.  Judgments  on  bonds  of  executors,  administrators,  and  guardians,  as  to 
the  property  of  the  principal.    2  R.  S.  pp.  287,  328,  ^4  164,  26. 

4th.  Judgments  in  prosecutions  for  bastardy.    2  B.  S.  p.  489,  4  16. 

This  clause  of  S  881  of  the  practice  act,  does  not,  then,  authorize  or  dedare 
that  a  judgment  shall  be  rendered  without  any  relief  from  appraisement  laws, 
nor  in  what  cases  it  shall  be  so  rendered.  It  simply  declares  that  when  a 
judgment  is  to  be  executed  without  any  relief  from  appraisement  laws,  it  shall 
be  so  ordered  in  the  judgment;  and  to  ascertain  when,  we  must  resort  to  the 
statutory  provisions  above  cited. 

2.  "When  a  plaintiff  has  included  in  one  action,  demands  subject  to  the 
appraisement  laws,  with  demands  made  payable  without  any  relief  from  ap- 
praisement laws,  the  Court  may  render  separate  judgments  upon  such  de- 
mands." 

This  portion  of  the  section  is  merely  directory,  but  die  former  is  positive. 
In  the  one  case  "it  shall  be  so  ordered  in  tho  judgment;"  in  the  other,  "tiie 
Court  may  render  separate  judgments  upon  such  demands."  But  this  is  not 
important.  What  demands  are  subject  to  the  appraisement  la«*s1  Ckoilj, 
such  demands  as  by  the  law  are  not  exempted  from  the  ^praiscmcnt  laws; 
for  wo  have  seen  that  the  mere  agreement  of  a  promisor,  in  tho  absence  of  a 
statute,  will  not  have  that  effect. 

Now  a  statute  which  conflicts  with  tho  constitution,  is  not  a  law;  it  is  worth- 
less and  void.  If,  then,  there  be  no  statate  declarii\g  promissory  notes  made 
payable  without  any  relief  from  appraisement  laws,  exempt  from  the  appraise- 
ment laws,  they  are  subject  to  the  appraisement  laws,  although  they  contain 


OF  THE  STATE  OF  INDIANA. 


559 


tfie  promise  to  pay  withont  any  soxh  relief.  The  cases,  then,  not  subject  to 
appraisement  larrs,  are  those  which  some  yalid  stalnte  exempt  from  the  benefit 
of  such  laws;  and  to  discoTer  these,  we  mnst  refer  to  the  statntes.  Bnt  this 
we  have  already  done;  and  by  so  doing,  haye  clearly  ascertained  that  4  15  of 
the  act  concerning  promissory  notes  and  bills  of  exchange  is  void. 

Now,  it  is  apparent  fit>m  this  section, 

Ist.  That  a  judgment  cannot  be  executed  without  any  relief  from  the  ap- 
praisement laws,  unless  it  is  so  ordered  in  the  judgment. 

2d.  That  all  demands  are  subject  to  the  appraisement  laws,  unless  there  is  a 
yalid  law  exempting  them,  or  some  of  them,  from  the  benefit  of  such  laws, 
whateycr  be  their  substance  or  form. 

3d.  That  to  determine  when  a  judgment  is  to  be  executed  without  any  relief 
from  appraisement  laws,  the  statutes  must  be  resorted  to;  and  if,  in  any  cose, 
the  statute  professing  to  give  such  authority  is  yoid,  judgment  cannot  be  so 
rendered,  or  if  it  is,  that  part  of  the  judgment  is  yoid. 

4tii.  That  neither  portion  of  \  381  of  the  practice  act  declares  in  what  cases 
a  judgment  shall  be  executed  without  any  relief  from  appraisement  laws,  for 
the  first  branch  of  the  section  presupposes  certain  laws  on  the  subject,  declar- 
ing the  cases  in  which  a  judgment  is  to  be  executed  without  any  relief  from 
appraisement  laws,  and  the  second,  which  is  merely  directory,  that  in  a  certain 
contingency,  the  Court  may  render  separate  judgments. 

But  suppose  the  Court  does  not,  in  the  case  declared,  render  sepante  judg- 
ments, bnt  should  render  the  usual  judgment,  subject  to  the  appraisement  laws, 
oould  the  defendant  sustain  a  writ  of  error,  or  could  the  plaintiff  sustain  such 
writ,  unless  there  was  a  yalid  law  exempting  one  of  the  claims  sued  on  in  the 
action,  from  the  benefit  of  the  appraisement  laws,  and  the  Court  should  refuse 
to  so  render  a  judgment  thereon?  Clearly  not  If,  howeyer,  a  plaintifl*,  in 
such  a  case,  had  omitted  to  take  a  separate  judgment  waiying  any  relief  from 
the  appraisement  laws,  in  a  case  authorized  by  the  law,  the  omission  mi^t  be 
corrected  on  notice  and  motion  in  the  Court  where  it  was  rendered  (8  R.  S.  p. 
48,  ^  99),  but  in  no  other  way;  for  it  is  clear  that  a  plaintiff  could  not  complain 
of  his  own  neglect  in  a  Court  of  error,  or  if  ho  did,  that  his  complaint  would 
not  be  heeded. 

But  again,  obscrye  the  language  of  this  part  of  4  381 :  "When  a  plaintiff 
has  included  in  one  action,  demands  subject  to  the  appraisement  laws,  with  de- 
mands made  payable  without  any  relief  from  appraisement  laws,  the  Court  may 
render  separate  judgments  upon  such  demands.'' 

"Demands  subject  to  the  appraisement  laus,"  is  the  general  rule,  and  de- 
mands not  subject  to  tlie  appraisement  laws,  is  the  exception  under  our  law. 
The  former  is  the  superior  and  oyerruling,  the  latter  the  inferior  and  exception- 
al, and  cannot  be,  unless  proyided  by  law.    2  B.  8.  p.  137,  ^  445. 

I  say  "superior  and  oyerruling,"  because  it  is  superior  to,  and  oycrmles  the 
Agreement  of,  the  parties,  except  in  the  cases  proyided  for  by  the  law  (see  2 
Ind.  R.  102,  already  cited),  and  exceptions  are  odious  and  must  be  confined  to 
the  cases  specified.  What,  then,  is  (he  case  specified?  It  is  where  a  plaintiff 
has  included  in  one  action,  demands  subject  to  the  appraisement  laws,  with  de- 
mands mado  payable  without  any  relief  from  appi*aiscment  laws.  There 
is  no  proyision  made  for  a  case  where  a  plaintiff  brings  an  action  on  a  single 
demand  mado  payable  without  any  relief  from  appraisement  laws.  But  sup- 
pose the  Court  has  power  from  this  portion  of  the  section  alone,  to  render  sep- 
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relief  from  appraisement,  it  does  not  declare  that  the  latter  judgment  shall  be 
executed  without  an j  relief  fixmi  appraisement,  nor  does  the  fbnner  portion  of 
the  former  section  so  declare,  but  leares  that  to  be  determined  by  other  statutes ; 
and  it  by  no  means  follows  that,  because  a  judgment  is  rendered  without  any 
relief  from  appraisement  laws,  it  is  lawftil  to  execute  it  without  any  relief  from 
such  laws ;  and  besides,  2  R.  S.  p.  137, 4  MS»  positively  dedans  that  "no  prop- 
erty shall  be  sold  on  any  execution,  or  order  of  sale  issued  out  of  any  Court, 
for  less  than  two-thirds  of  the  appraised  cash  yalue  thereof,  exdnsiTC  of  liens 
and  incumbrances,  (except  where  otherwise  provided  by  law."  There  mu»t, 
then,  be  a  specified  case  or  cases,  provided  by  the  law,  wherein  such  sales  shall 
be  made;  and  such  provision  must  be  valid. 

But  the  case  specified  is  single,  being  exclusively  confined  to  the  one  instance 
in  which  the  two  kinds  of  demands  are  included  in  the  same  action,  and  the 
declaration  in  that  single  case  is,  "that  the  Court  may  render  separate  judg^ 
ments  upon  such  demands,"  without  stating  how  these  separate  judgments 
shall  be  rendered;  and  if  an  inference  as  to  how,  could  be  deduced  from  it,  in 
the  particular  case  mentioned,  there  is  no  ennndation  in  the  entire  section,  that 
in  that  single  case  of  the  indusion  of  the  two  sorts  of  demands  in  the  same  ac- 
tion, the  judgment  shall  be  executed  without  any  relief  from  appraisement 
laws,  or  in  what  cases  judgment  shall  be  so  executed. 

But  is  there  anything  in  the  practice  act,  prescribing  the  kinds  of  ( xecu- 
tion  and  their  requisites,  that  will  explain,  aid,  assist,  or  control  this  hiatus? 

The  practice  act  provides  that  there  shall  be  throe  kinds  of  execution — one 
against  the  property  of  the  judgment  debtor;  one  against  his  person;  and  one 
for  the  delivery  of  the  possession  of  real  or  personal  property,  or  such  delivery 
with  damages  for  withholding  the  same.  2  R.  S^  p.  190,  f  408.  It  also  pro- 
vides, that  the  execution  must  issue  in  the  name  of  the  state,  and  be  directed 
to  the  sheriff  of  the  county,  sealed  with  the  seal,  and  attested  by  the  derk  of 
the  Court  It  must  intelligibly  refer  to  the  judgment,  stating  the  Court  where, 
and  the  time  when  rendered,  the  names  of  the  i)arties,  tlie  amount,  if  it  be  for 
money,  and  the  amount  actually  due  thereon,  and  shall  require  the  sheriff  sub- 
stantially as  follows: 

First,  If  it  be  against  the  property  of  the  judgment^ebtor,  it  shall  require 
the  sheriff  to  satisfy  the  judgment  out  of  the  property  of  the  debtor,  subject  to 
execution. 

Second.  If  it  be  against  real  or  personal  property  in  the  hands  of  personal 
representatives,  hdrs,  devisees,  legatees,  tenants  of  real  property,  or  trustees, 
it  shall  require  the  sheriff  to  satisfy  the  judgment  out  of  such  property. 

Third,  If  it  be  against  the  body  of  the  judgment-debtor,  it  shall  require  tiie 
sheriff  to  arrest  such  debtor  and  commit  him  to  the  jail  of  the  county,  until  he 
shall  pay  the  judgment,  or  be  discharged  according  to  law. 

Fourth.  If  it  be  for  the  delivery  of  the  possession  of  real  or  personal  prop- 
erty, it  shall  require  the  sheriff  to  deliver  the  possession  of  the  same,  particu- 
larly describing  it,  to  the  party  entitled  thereto;  and  may  at  the  same  time  re- 
quire the  sheriff  to  satisfy  any  costs,  damages,  or  rents  and  profits,  recovered 
by  the  same  judgment,  out  of  the  property  against  whom  it  was  rendered,  sub- 
ject to  execution,  and  the  value  of  the  property  for  which  the  judgment  was 
recovered,  to  be  specified  therein,  if  a  delivery  thereof  cannot  be  had,  and  shall, 
in  that  respect,  be  deemed  an  execution  against  property.    2  R.  8.  p.  130, 
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4  41 1 .    Thifl  is  all ;  and  there  is  nothing  in  H  prescribing  that  an  execution  shaU    May  Temi, 
issue,  in  any  case,  commanding  the  collection  of  a  judgment  without  any  relief        I860, 
from  the  appraisement  laws.  r 

Tills,  then,  affords  no  explanation,  aid,  or  aseistaace,  in  any  particular.  ^ 

How,  then,  does  Ae  case  stand?  Why,  we  are  necessarily,  and  without  re-  BoBSsre. 
course,  driven  to  f  15  of  the  act  concerning  promissory  notes  and  hills  of  ex- 
change, for  the  authority  to  render  judgments  without  any  relief  fiom  appraise- 
mont  laws,  and  to  have  execution  thereon  accordingly,  upon  any  sudi  note  con- 
taining a  promise,  and  upon  any  such  bill  containing  a  request  to  pay  money 
without  rcUef  from  appraisement  laws ;  and  by  tliis  alone  must  we  stand  or  fiiU. 
But  this  proTision  has  been  clearly  and  condusiTcly  shown  to  be  void,  if  the 
dedfiion  in  Mewherter  t.  Price  is  correct,  and  is  adhered  to;  and  no  one  has 
yet,  or  ever  will,  presume  to  question  the  correctness  of  tiuit  decision.  There 
is,  therefore,  no  law  authorizing  such  a  judgment,  and  such  an  execution  on 
promissory  notes,  bills  of  exchange,  or  other  instruments  of  writing  contain- 
ing a  promise  to  pay  money,  without  any  relief  from  appraisement  laws;  for 
the  other  provisions  of  the  statute,  as  we  have  seen,  do  not  refer  to  the  form  of 
tiie  instruments,  as  in  die  case  of  judgments  on  the  bonds  of  executors,  admin- 
istrators, and  guardians  (S  B.  S.  p.  887,  ^  164;  id,  p.  828,  ^  26),  and  in  the 
other  two  cases  there  is  no  writing  whatever.  Id.  p.  188,  f  456. — Id,  p.  489, 
4  16. 

But  again,  suppose  the  Court  could  render  a  judgment  widiout  any  relief 
from  tlie  appraisement  laws,  in  actions  on  demands  made  payable  without  any 
relief  fix>m  appraisement  laws,  how  could  execution  be  had  on  them  without 
such  relief,  without  the  aid  of  4  15?  It  could  not  be  so  had  in  any  event;  for 
we  have  seen  tiiat  the  practice  act  makes  no  provision  for  an  execution  of  that 
kind.  It  provides  for  but  three  kinds  of  execution,  and  not  a  word  is  said 
about  an  execution  without  any  relief  from  appraisement  laws.  See  ^^  408, 
411. 

I  have  been  unable  to  find  any  case  wherein  the  objection  here  made  has  been 
presontecl  for  the  consideration  of  the  Court.  It  certainly  was  not  raised  in  the 
case  of  Reilltf  v.  EUsworth,  11  Ind.  B.  222.  And  if  the  Court,  in  the  opinion  in 
that  case,  state  correctly  the  point  made  by  the  appellant,  he  yielded  the  objec- 
tion made  by  him  in  Its  very  enundation.  The  Court  say:  ''By  the  agree- 
ment of  the  defendant,  judgment  was  rendered  in  favor  of  plaintiff  for  128 
doUars  and  88  cents,  and  that  the  mortgage  be  foredosed.  The  judgment  was 
rendered  waiving  appraisement  laws,  in  accordance  with  the  note.  The  appel- 
lant claims  that  the  statute  anthorixing  judgments  to  be  thus  rendered,  is  un- 
constitutional and  void.  See  2  B.  8.  p.  128,  ^  881. ,  The  reason  assigned  is, 
that  the  subject  of  the  act,  in  this  respect,  \a  not  suffidently  expressed  in  the 
title. 

"The  title  is  'an  act  to  revise,  simplify,  and  abridge  the  rules,  practice, 
pleadings,'  ftc.,  'in  the  Courts  of  this  State,'  &c.  The  term  'practice  *  extends 
and  applies  to  the  manner  of  rendering  judgments,  as  well  as  to  any  other  step 
in  an  action.  There  is  evidently  nothing  in  the  objection."  Here  the  appel- 
Unt  admitted  that  S  ^81  authorised  judgments  waiving  relief  from  appraise- 
ment laws,  but  insisted  on  its  being  void,  because  the  subject  of  the  act,  in  this 
respect,  is  not  sufficiently  embraced  in  the  title,  while  I  insist  that  ^  881  docs 
not  give  any  such  authority,  or  if  it  does,  it  is  only  in  one  single  case,  where  a 
plaintiff  has  indnded  in  one  action,  demands  suliject  to  Ae  appraisement  laws, 
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case  by  implication  only;  and  moreoTer,  that  if  snch  a  judgment  is  rendered, 
there  is  no  aaihority  to  execute  it  without  appraisement,  unless  there  is  a  stat- 
ute declaring  that  it  shall  be  so  executed;  and  that  ^  408,  411  of  the  practice 
act,  relating  to  executions,  make  no  proYision  for  an  execution  without  any 
relief  from  appraisement  laws;  and  that  ^  15  of  the  act  concerning  promissoiy 
notes  and  bills  of  exchange,  which  alone  makes  such  provision,  is  roid. 

But  if  the  subject  of  S  SBl,  of  the  practice  act,  is  sufficiently  embraced  in 
the  title,  is  it  not,  I  respectfully  submit,  opposed  to  the  very  spirit  and  object 
of  the  act  as  expressed  in  the  title  ? 

The  title  is  "an  act  to  levise,  simplify,  and  abridge  the  rules,  practice,  plead- 
ings, and  forms,  in  citU  cases,  in  the  Courts  of  this  state;  to  abolish  distinct 
forms  of  action  at  law;  and  to  provide  for  the  administration  of  justice  in  a 
luiform  mode  of  pleading  and  practice,  williout  distinction  between  law  and 
equity."    S  B.  8.  p.  S7. 

This  title  is  a  very  &ir  specimen  of  legislative  accuracy  and  acumen.  Our 
constitution  requires  the  use  of  a  rifle,  which  carries  a  single  ball  right  to  the 
centre  of  the  object,  but  in  nine  cases  out  of  ten  our  legislators  use  a  shot-gun 
of  the  laigest  bore,  and  the  result  is,  they  rarely,  if  ever,  strike  the  subject,  but 
plant  their  shot  all  around  and  hem  it  in. 

It  might  be  said  with  much  plausibility,  that  the  subject  of  the  practice  act  is 
the  revising,  simplifying,  and  abridging  the  rules,  practice,  pleadings,  and  forms 
in  civil  cases— the  object  or  wherefore  of  the  act,  to  abolish  distinct  forms  of 
action  at  law,  and  to  provide  for  the  administration  of  justice  in  a  imiform 
mode  of  pleading  and  practice,  in  which  there  is  to  be  no  distinction  between 
law  and  equity.  But  the  whole  might  be  coudied  in  these  words,  and  express 
the  subject  as  well:  An  act  to  provide  a  unifonn  mode  of  pleading  and  prac- 
tice in  dvil  cases  in  the  Ck>urts  of  this  state. 

Now  the  term  "practice"  extends  and  applies  to  the  manner  of  rendering 
judgment,  as  well  as  to  any  other  step  in  an  action.  11  Ind.  B.  328.  And 
according  to  the  title  of  the  act,  the  mode  of  pleading  and  practice  is  to  be  uni- 
form. 

But  if  the  term  "practice"  extends  and  applies  to  the  manner  of  rendering 
judgment,  as  well  as  to  any  other  step  in  an  action,  must  not  the  manner  of 
rendering  judgment  be  uniform?  And  must  not  the  manner  of  executing 
judgment  be  uniform  ?  And  if  it  must  be  uniform,  does  it  admit  of  any  varia- 
tion'? Clearly  not;  for  that  which  is  to  be  uniform  admits  of  no  variety.  By 
this  I  mean,  that  all  judgments  for  damages  alone,  and  all  for  the  recovery  of 
property,  real  or  personal,  and  damages,  or  rents  and  profits,  must  be  rendered 
in  the  same  manner,  and  executed  in  the  same  manner.  And  this  seems  to 
have  been  the  sense  of  the  legislature  in  ^  408  and  411  of  the  practice  act. 
You  cannot,  in  an  act  where  the  title  declares  the  subject  to  be  to  provide  a  uni- 
form mode  of  pleading  and  practice,  provide  that  in  one  dass  of  cases  judgment 
shall  be  rendered  and  executed  with  appraisement,  and  in  another  dass  widioat 
appraisement;  for  that  is  to  make  variety  instead  of  unifonnity.  And  this 
may,  in  some  measure,  account  for  the  failure  of  the  legislature  to  provide  in 
the  practice  act  for  an  execution  without  any  relief  &om  the  appraisement  laws, 
and  for  declaring  generally,  when  a  judgment  is  to  be  executed  without  any  re- 
lief from  appraisement  laws,  it  shall  be  so  ordered,  without  dedaring  in  whsu 
cases  a  judgment  should  be  so  executed,  except  impliedly,  in  the  solitary 
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in  ^  456,  that  property  GonreTed  by  s  debtor  with  intent  to  hinder,  delay,  or    May  Term, 


defrand  creditors,  shall  be  sold  without  appraisement;  and,  also,  for  declaring 
"when  a  plaintiff  has  included  in  one  action  demands  subject  to  the  appraise- 
ment laws,  with  demands  made  payable  without  any  reUef  from  appraisement 
laws,  the  Court  may  render  separate  judgments  upon  such  demands,"  without 
telling  us  how  such  separate  judgments  might  be  rendered,  and  why,  or  what 
demands  were  or  should  be  subject  to  appraisement,  and  what  demands  were 
not  or  should  not  be,  or  what  sort  of  judgment  might  be  rendered  in  an  action 
on  a  single  demand  made  payable  without  any  relief  from  appraisement  laws ; 
or  that  a  judgment  on  a  demand  made  payable  ¥rithout  any  relief  from  appraise- 
ment laws,  or  a  judgment  without  any  such  relief  should  be  so  executed. 
What  is  there  then  to  sustain  the  practice?  Nothing  but  the  fiftct  of  its  haying 
existed  by  sufferance  since  the  taking  effect  of  the  statutes  of  1852;  for  that  it 
is  yicious  and  Toid  there  cannot  be  a  doubt. 

And  the  question  not  haying  been  presented  for  the  decision  of  this  Court,  it 
was  unnecessary  for  the  Court  to  anticipate.  Indeed,  this  Court  only  decides 
the  points  made  in  the  particular  case. 

It  cannot  be  expected  that  this  or  any  other  Court  will,  of  its  own  volition, 
raise  questions  and  pass  upon  them.  If,  therefore,  a  yidous  practice  is  submit- 
ted to  by  the  people,  or  if  a  statute  which  is  void  is  acted  upon,  and  suffered  to 
be  enforced,  without  their  questioning  its  validity,  it  is  their  fault  and  not  that 
of  the  Court.  Courts  only  enforce  or  protect  legal  rights  when  appealed  to, 
and  in  the  particular  in  which  redress  or  protection  is  sought,  or  it  is  com- 
plained that  legal  right  is  infringed. 

If,  then,  a  practice  which  is  yicious,  or  a  statute  which  is  yoid,  be  submitted 
to  and  acquiesced  in  for  a  time,  is  it  any  the  less  the  duty  of  the  Court,  because 
of  that  temporary  submission  and  acquiescence,  to  declare  such  practice  or 
statute  yoid,  when  the  question  is  properly  presented  for  the  decision  of  the 
Court?  It  cannot  be.  It  is  the  duty  of  the  Court  to  decide  the  law,  and  not 
to  weigh  expediencies  or  to  look  at  consequences;  for  the  moment  the  latter  is 
done,  the  Court  becomes  a  legislatiye  instead  of  a  judidal  tribunal. 

It  is  true  that  in  questions  of  doubt  Courts  do  often  consider  effects;  but 
where  there  is  and  can  be  no  doubt,  as  there  cannot  be  in  this  case,  of  the  in- 
yalidlty  of  the  law  and  practice  in  question,  there  is  no  room  for  such  consid- 
erations. And  eyen  in  questions  of  doubt,  the  practice  can  scarcely  be  justified, 
especially  in  the  decision  of  constitutional  questions;  for  the  well  established 
rule  of  tills  Court  as  to  such  questions  is,  that  if  the  constitutionality  of  a 
statute  is  questioned,  and  there  lb  any  doubt  as  to  its  unconstitutionality,  it  wiU 
be  sustained.    4  Ind.  R.  442.-7  id,  326,  332. 

This  question  should  be  decided  on  the  same  principle  and  in  the  same  man- 
ner as  if  it  had  been  made,  and  come  up  before  this  Court  for  decision,  the 
very  day  on  which  the  statutes  took  effect,  as  a  naked  question  of  law,  unbi- 
assed by  any  of  those  considerationB  of  expediency  or  effects,  which  influence 
the  mind  and  acts  of  the  legislator.  I  trust  the  Court  will  not  consider  this 
allusion  to  rules  so  plain,  obyions,  and  elementary,  as  improper,  or  made  with 
the  least  intention  or  desire  to  dictate;  for  it  has  been  prompted  by  no  such 
fbeling. 

Is  the  objection  here  made  to  the  law  purporting  to  authorize  the  rendition 
of  judgments,  and  their  execution  without  any  relief  from  appraisement  laws, 
on  promissory  notes  and  other  instruments  of  writing,  made  payable  without 
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May  Terai,    any  each  nlief,  a  Talid  objection?    If  it  it,  let  the  tentence  of  nnllity  be  pro- 
I860.       nonnced  on  that  law,  lo  diat  it  may  no  longer  encumber  the  statnte  book,  and 

r be  a  standing  lie  to  equality  and  uulbnnity ;  for  its  operation  has  been  nneqnal 

'^^^'^^^  and  oppressive;  it  has  been  a  tr^i  for  the  needy  and  onwavy  debtor,  and  a 
Habtxt.      miracnloQs  fall  of  maana  for  the  specnlator  in  sheriiis'  sales,  who  ieels  no 
sympathy  for  the  misfortones  of  others,  bat  rather  welcomes  them  as  prions 
opportonities. 


1^  J9?l  Blackleach  and  Wife  v.  Harvey. 

Section  18  of  the  act  regulating  descents,  &c.,  should  not  be  so  construed  as 
to  prerent  a  widow  who  marries  a  second  or  subsequent  time,  ftom  directing 
which  of  two  pieces  of  land  shall  be  sold  on  execution  to  pay  a  debt  whidi 
must  be  paid  by  the  sale,  independent  of  her  consent,  of  one  or  die  other. 

It  §eemM,  that  that  section  should  only  be  applied  in  restraint  of  the  right  of  the 
wifo  to  convey  her  real  estate  in  fee  simple,  while  she  has  diildren  living  by 
a  f<mner  husband  who  might  inherit  it. 

7%ur$da9,  APPEAL  from  the  Wayne  Court  of  CJommon  Pleas. 

Perkins,  J. — Suit  for  partition.  Judgment  for  the  de- 
fendant 

It  appears  by  the  record  that  during  the  lifetime  of  one 
MaUory  Norma/a^  a  judgment  was  obtained  against  him  in 
the  Wayne  Circuit  Court,  by  one  Ephraim  Cote;  that  Nor- 
man  died  in  1855;  that  he  left  no  children,  but  only  his 
wife,  Franconia^  and  his  mother,  as  his  heirs;  that  Franco- 
nia administered  on  his  estate;  that  the  judgment  of  Cate 
was  revived  against  her;  that  the  judgment  was  rendered 
upon  a  note  given  for  a  part  of  the  purchase-money  of  a 
lot  of  ground  in  CentreviUe^  Wayne  county,  Lidiana;  that 
execution  was  issued  upon  the  judgment;  and  that,  when 
the  officer  was  about  to  sell  the  lot,  for  the  purchase-money 
of  which  the  note  was  given,  F^anconia  desired  the  officer 
to  sell  a  different  lot,  upon  which  the  judgment  was  also  a 
lien  (the  lot  belonging  to  Norman^ 8  estate) ;  that  the  officer 
consented ;  that  Franconia  stood  by,  approving  the  sale  of 
this  latter  lot  for  the  purpose  of  paying  the  judgment  in 
full  and  saving  the  other  lot  mentioned;  that  the  fee  simple 
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of  the  entire  lot  was  offered,  and  bid  off  in  efood  faith  by    May  Term, 
the  purchaser,  and  paid  for;  that  Francania^  before  the  sale,       ■'•^^^' 
had  married  Mr.  Blackleach]  and  that,  afterwards,  PrancO'  Blacklkach 
nia  and  her  said  husband,  Blackleach^  execnted  a  quit-     Habtbt. 
claim  deed  to  the  purchaser  of  the  lot  at  sheriff's  sale,  of 
all  interest  therein. 

This  quitclaim  deed  was  held  below  to  be  a  bar  to  the 
application  of  Frcmconia  and  Blackleach^  her  husband,  for 
the  partition  of  said  lot. 

It  is  insisted  that  the  decision  was  erroneous  under  2  R. 
8.  p.  250,  §  18,  which  provides  that  "if  a  widow  shall 
marry  a  second  or  subsequent  time,  holding  real  estate  by 
virtue  of  any  previous  marriage,  such  widow  may  not,  dur- 
ing such  marriage,  with  or  without  the  assent  of  her  hus- 
band, alienate  such  real  estate;  and  if,  during  such  mar- 
riage, such  widow  shall  die,  such  real  estate  shall  go  to  her 
children  by  the  marriage  in  virtue  of  which  such  real  estbte 
came  to  her,  if  any  there  be." 

It  has  already  been  intimated  in  a  former  opinion, 
that  the  object  of  that  section,  and  others,  of  the  law  of 
descents,  was  to  preserve  and  transmit  the  estate  to  the 
children  of  the  prior  marriage.  Ogle  v.  Stoops,  11  Ind.  R. 
380,  and  cases  cited.  It  could  not  be  to  protect  the  widow, 
or  wife,  from  encroachment  on  the  part  of  her  husband; 
for  the  law  allows  first  wives  to  convey  their  property 
with  the  consent  of  their  husbands  {Reese  v.  Cochran^  10 
Ind.  B.  195) ;  and,  beyond  doubt,  first  wives  need  as  much 
protection  from  the  influence  of  their  husbands  as  do 
second. 

This  being  so,  it  would  seem  that  §  18,  above  quoted, 
should  only  be  applied  in  restraint  of  the  right  of  the  wife 
to  convey,  in  fee  simple,  her  real  estate,  while  she  had  chil- 
dren living  by  a  former  husband  who  might  inherit  it.  It 
would  certainly  operate  very  hardly  in  many  cases,  to  give 
the  statute  a  literal  construction*  Suppose  the  case  of 
a  mortgage  which  an  estate  is  unable  to  pay  off  out  of  the 
personal  assets,  but  which,  could  the  widow,  then  a  second 
wife,  be  permitted  to  quitclaim  her  equity  of  redemption 
in  the  mortgaged  property,  might  be  settled  without  the 
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May  Term,    expense  of  a  foreclosure;  why  should  she  not  be  pennitted 
I06O.      ^Q  Jq  j^7     -^Ve  incline  to  think  the  section  should  be  thus 


Blakb      construed;  but,  however  this  may  be,  we  are  dear  that  it 

Hedqbs.     should  not  be  so  construed  as  to  prevent  the  widow  wife 

from  directing  which  of  two  pieces  of  property  shall  be 

sold  by  an  officer  to  pay  a  debt  which  must  be  paid  by  the 

sale,  independent  of  her  consent,  of  one  or  the  other. 

We  are  of  opinion,  therefore,  that  the  facts  of  the  case, 
independent  of  the  deed,  present  a  good  bar  by  estoppel 
in  pais;  that  the  judgment  below  was  consequently  right 
and  should  be  affirmed.  See  the  cases  cited  in  the  Ind. 
Dig.,  pp.  406,  420 ;  also,  EUis  v.  Diddp,  1  Ind.  R.  561 ;  and 
Whitehead  v.    Cummins^  2  idL  58. 

The  statute  of  Oloucester  prohibited  the  alienation,  by 
tlie  widow,  of  the  estate  assigned  to  her  as  dower;  but  it 
was  held  that  an  alienation  for  life  simply,  being  no  more 
than  her  interest,  as  it  worked  no  wrong  to  her  heirs,  was 
not  within  the  statute.  See  Book  2,  Blacks.  Comm.,  Shars. 
Ed.,  p.  137,  and  note  26. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

J.  &  Newman^  J.  P.  SidcUUly  and  N,  H.  Johnson^  for  the 
appellants. 

O.  P.  Morton  and  J*  F  Kibbey^  for  the  appellee. 


•  mmm   • 


Blake  v.  Hedges.* 


A  oontiuct  for  250  cords  of  "good,  mercfaantabto  wood"  is  oompUed  with  bj 

the  deliToy  of  350  cords  of  wood  of  a  quality,  taking  the  whole  lot  together, 

Bach  as  is  generally  sold  in  the  market. 
If  the  jury,  in  a  suit  to  enforce  a  contiact,  find  for  the  defendant,  they  indi- 

rectly  find  that  he  has  complied  with  the  contract  on  his  part,  and  diat  he  has 

not  consented  to  a  rescission. 
If  in  a  suit  npon  a  contract  for  the  deliyery  of  a  merchantable  article,  the  de> 

fendant  prove  delivery  at  the  time,  &c.,  and  it  be  not  shown  that  he  afterwards 


*A  petition  for  a  rehearing  of  this  case  was  oyerrnled. 
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sold  the  article  to  a  third  person,  or  appropriated  it  to  his  own  ose,  or  that  May  Term, 

he  otherwise  agreed  to  a  rescission,  a  rescission  is  not  established;  and  if  the  I860. 
contract  in  snch  case  be  not  rescinded,  and  the  defendant  be  not  in  fanlt. 


the  plaintiff  cannot  recorer  money  adranced. 

To  defeat  such  a  snit,  it  need  not  be  shown  that  the  defendant  set  the  article      Hbdoea. 
apart,  and  abandoned  it  to  the  plaintiff,  or  kept  it  delivered  np  to  the  time 
of  snit;  though  it  might,  perhaps,  be  necessary  to  enable  the  defendant  to 
recover  the  price  of  the  article. 

Where  the  evidence  is  in  the  record,  it  may  control  the  judgment  without  re- 
gard to  irrelevant  ioBtmctions. 

APPEAL  from  the  Vigo  Court  of  Common  Pleas.  Thundtuf, 

Perkins,  J. — Snit  by  Blake  against  Hedges  upon  a  writ*   *"^ 
ten  instrament  reading  thus: 

"  Terre  Ha/iUe^  October  4, 1856.  I  do  hereby  certify  that 
I  have  promised  to  deliver,  on  the  bank  of  the  canal,  with- 
in six  miles  of  this  place,  two  hundred  and  fifty  cords  of 
good,  merchantable  wood,  to  Joseph  H.  Blake;  and  I  here- 
by acknowledge  the  receipt  of  fifty  dollars  (50)  on  said 
wood.  The  balance  to  be  paid  when  wood  received  by 
said  Blake,  all  at  the  rate  of  one  dollar  and  seventy-five 
cents  per  cord.  The  wood  is  to  be  on  the  bank  within 
three  weeks  from  this  time.  Simeon  Hedges!^ 

The  complaint  is  composed  of  two  paragraphs;  one  for 
damages  for  failure  to  deliver  the  wood;  the  other  to  re- 
cover back  the  50  dollars  paid. 

The  complaint  avers  that  the  plaintiff  has  always  been 
ready  and  wiUing  to  receive  and  pay  for  the  wood  accord- 
ing to  the  contract. 

No  point  is  made  in  the  case  as  to  who  had  the  election 
of  designating  the  point  on  the  canal  at  which  the  wood 
was  to  be  delivered. 

The  defendant  answered,  that  he  did,  within  three  weeks, 
deliver  upon  the  bank  of  the  canal,  six  miles  from  Terre 
Haute,  two  hundred  and  fifty  cords  of  good,  merchantable 
wood,  and  that  the  plaintiff  failed  to  pay  for  the  same, 
wherefore  he  claims  judgment  for  375  doUars,  the  balance 
due  for  the  wood. 

He  further  answers  alleging  the  delivery  of  the  wood  ac- 
cording to  contract,  and  the  refusal  of  the  plaintiff  to  re- 
ceive the  same. 
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May  Tarm,        The  plaintiff  replied  in  denial  of  the  answers. 
''^°^^'  The  cause  was  tried  by  a  jury.     The   Court  gave  the 

Blaxb       opening  and  close  to  the  defendant;  but  it  does  not  appear 
Hbdom.     that  the  plaintiff  excepted  at  the  time.     Verdict  and  judg- 
ment for  the  defendant. 

The  evidence  is  all  upon  the  record.     It  shows  that 
I     Hedges  delivered  the  quantity  of  wood  within  the  time, 
and  that  Blake  refused  to  receive  it  because  of  its  inferior 
quality.     He  said  it  was  not  merchantable. 

The  evidence  on  this  latter  point,  that  is,  the  quality  of 
the  wood,  is  conflicting. 

The  Court  instructed  the  jury  that  "the  term  good, 
merchantable  wood,  only  means  that  the  whole  lot  of  wood 
taken  together  should  be  such  as  is  generally  sold  in  the 
market,  and  not  that  every  stick  should  be  of  the  best 
quality." 

We  think,  as  applied  to  the  evidence  in  the  case,  in  con- 
nection with  the  contract,  this  instruction  expressed  the 
fair,  legal  import  of  the  agreement. 

The  jury,  by  finding  for  the  defendant,  indirectly  found 
that  he  had  complied  with  the  contract  on  his  part,  and 
that  he  had  not  consented  to  its  rescission.  We  do  not 
think  the  evidence  establishes  a  rescission.  It  does  not 
appear  that  the  defendant  has  sold  the  wood  delivered  un- 
der the  contract  to  any  third  person,  or  in  any  way  appro- 
priated it  to  his  own  use;  nor  that  he  has  agreed  otherwise 
to  a  rescission.  See  Patterson  v.  CoatSy  8  Blackf.  600. 
*  If  the  contract  had  not  been  rescinded,  and  the  defend- 

ant was  not  in  fault,  the  plaintiff  could  not  recover  back 
the  50  dollars  he  had  advanced  on  the  wood. 

Nor  do  we  decide  now  that  the  answer  of  the  defendant 
was  sufficient  to  enable  him,  in  this  action,  to  recover  the 
balance  of  the  price  of  the  wood ;  because,  to  have  been  so, 
it  may  have  been  necessary  that  it  should  show  that  he  de- 
livered the  wood  according  to  the  contract,  and  that  he 
kept  it  delivered,  so  far  as  he  was  concerned,  up  to  the  time 
of  the  suit  in  which  he  seeks  to  recover  for  it.  He  does 
not  show,  in  his  answer,  that  he  set  the  wood  apart  upon 
the  canal,  and  abandoned  it  to  the  plaintiff  in  this  suit.    It 
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was  not  neceBsary  for  him  to  do  this  to  defend  against  the    May  Teno, 

.  1AA0 

plaintiff's  suit.     Perhaps  it  was  necessary  for  him  to  do       ^^^^' 
this,  in  order  to  maintain  a  suit  for  the  recovery  of  the    Williams 
price  of  the  wood,  on  his  part,  against  the  plaintiff     See       Pobt. 
Johnson  y.  Baird^  3  Blackf.  153, 182. 

The  Court  instructed  the  jury  that,  if  the  plaintiff  was 
unable  or  unwilling  to  pay  for  the  wood  at  the  time  speci- 
fied, it  excused  the  defendant  from  the  delivery. 

Of  this  instruction  we  will  only  say,  it  was  entirely  irrele- 
vant to  the  case  as  made  by  the  evidence,  and  could  not 
have  influenced  its  decision;  because  the  evidence  is  clear 
that  the  wood  was  all  delivered  upon  the  contract,  and 
there  is  no  evidence  that  the  plaintiff  was  not  able  and 
willing  to  pay.  The  only  matter  of  dispute  was  the  quali- 
ty of  the  wood  delivered.  Where  the  evidence  in  the  cause 
is  upon  the  record,  it  may  control  the  judgment  without 
regard  to  irrelevant  instructions. 

Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

&  Claypooli  for  the  appellant. 

J.  P.  Bairdj  for  the  appellee. 


<  ^< 


Williams  v»  Port. 

Argomentatiyeness  is  no  caase  of  demurrer;  but  a  motion  to  strike  out  a 
paragraph  of  an  answer  containing  an  argnmentative  denial,  as  amounting 
to  the  general  denial,  may  be  sustained. 

The  case  between  the  same  parties,  6  Ind.  B.  219,  followed. 

APPEAL  from  the  Fayette  Circuit  Court  Thunday, 

Perkins,  J. — This  is  the  third  appearance  of  this  cause 
in  the  Supreme  Court  Port  v.  Williams,  6  Ind.  R.  219. — 
Williams  v.  Port,  9  id.  551. 

The  action  is  by  Williams  against  Port,  to  recover  dam- 
ages from  the  latter  for  representing,  in  the  sale  of  his 
farm  to  Williams,  that  it  contained  four  hundred  acres,  or 
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May  Term,   thereabouts,  of  land  under  cultivation,  when,  in  fact,  it 

_I11L_  contained  but  three  hundred  and  ten  acres. 

Williams  The  defendant  answered  by  a  general  denial  of  the  com- 
PoKT.  plaint,  and  by  special  paragraphs  setting  out  a  state  of 
facts  which,  if  true,  would  show  the  coni plaint  to  be  false; 
as  that  the  plaintiff,  WiUiams^  at  the  time  of  the  contract, 
examined  the  farm,  estimated  for  himself,  in  company  with 
Portj  and  upon  data  furnished  by  Port,  the  quantity  of 
cultivated  land,  made  it  about  three  hundred  acres,  and 
purchased  upon  his  own  estimate,  &c.;  facts  constituting 
an  argumentative  denial  of  the  complaint. 

To  these  paragraphs  there  was  a  demuiier  overruled. 
This  was  right.  Argumentativeness  is  not  a  cause  of  de- 
mun.r;  and  as  the  paragraphs  contained  facts  amounting 
to  a  denial  of  the  truth  of  the  complaint — ^facts  amounting 
to  a  good  bar  to  the  action,  though  they  were  facts  which 
might  and  should  have  been  proved  under  the  general  de- 
nial—the Court  did  right  in  overruling  the  demuner;  when, 
had  a  motion  to  strike  out  the  paragraphs,  as  amounting 
to  the  general  denial,  been  made,  it  might  have  been  sus- 
tained. 

The  Court  gave  the  cause  to  the  jury,  upon  the  trial, 
under  clear  and  correct  instructions;  indeed,  the  counsel 
for  the  appellant  does  not  attempt  to  point  out  a  single 
error  in  them,  and  they  covered  all  the  ground  upon  which 
the  cause  rested.  The  jury  found,  under  them,  for  the 
defendant.  But  were  the  instructions  wrong,  we  have  al- 
ready decided  that  the  plaintiff  could  not  recover  upon 
the  evidence.  Port  v.  Williams,  6  Ind.  supra.  There  is 
no  material  difference  between  the  facts  then  and  now. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

N.  Trusler,  for  the  appellant. 

B.  F.  CUtypool  and  J.  &  Reid,  for  the  appellee. 
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May  Term, 


1860. 


Meikel  and   Others  v.  Cottrell  and   Another, — Two 

Cases.  Youjro 

V. 
MOODT. 

The  Same  v.  Hunter. 

APPEAL  from  the  Marion  Ck)iirt  of  Common  Pleas,      ^unda^, 

Per  Curiam. — No  exception  was  taken  in  this  case. 
The  record  raises  no  question. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

R.  L.  Walpole^  JT.  Fergtisonj  and  J,  T.  Roberts^  for  the 
appellants. 

G.  Tanner  and  B.  K  Elliott,  for  the  appellees. 


■  ••• » 


Young  and  Another  v.  Moody  and  Others. 

APPEAL  from  the  Jasper  Court  of  Common  Pleas.  nursdaif, 
Davis,  Moody  Sf  Co.  brought  suit  on  a  promissory  note 
against  Young  and  another,  filing  a  formal  complaint. 
The  record  further  shows  that  ^^  Hopkins,  an  attorney  of 
this  Court,  comes  and  files  an  affidavit  and  warrant  to 
confess  judgment  in  this  behalf,  which  reads  as  follows,  to- 
wit."  The  power  of  attorney,  with  the  affidavit  required 
by  the  statute,  is  then  set  out  in  the  record,  and  is  in  all 
respects  perfect.  It  does  not  appear  that  after  proving  the 
warrant,  Hopkins  made  a  formal  confession  of  judgment; 
but  the  Court  computed  the  interest  on  the  note,  and  ren- 
dered judgment. 

Per  Curiam. — The  defendant  made  no  exception — ^took 
no  steps  whatever  to  have  the  error,  if  there  were  any, 
corrected  or  brought  to  the  attention  of  the  Court  in  any 
way.  No  motion  for  a  new  trial,  or  to  correct  error.  The 
record  presents  no  question. 
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May  Term,       Per  Curiam. — The  judgmen*;  is  affirmed  with  1  per  cent. 
.._.^___  damages  and  costs. 

Thb  Statb 

T. 

Wabvbb. 


Lee  and  O.  W,  Spitler,  for  the  appellants. 

X  E.  McDonald  and  A.  L.  Boache^  for  the  appellees. 


Davi8  and  Another  v.  Jenkins. 


Tfiursday^ 
August  23. 


APPEAL  from  the  Marion  Court  of  Common  Pleas. 

Per  Curiam, — The  only  error  assigned  is  that  no  bill  of 
particulars  was  filed  with  the  complaint.  There  was  no 
demurrer;  no  regular  motion  for  a  new  trial.  The  suit  is 
for  work  and  labor,  and  the  complaint  contains  in  the 
body  of  it  a  statement  of  the  kind  of  service,  and  time 
for  which  compensation  is  claimed.  Under  the  circum- 
stances, this  iai  sufficient. 

The  judgment  is  affirmed  with  10  per  cent,  damages 
and  costs. 

D.  McDonald  and  C  M.  Walker^  for  the  appellants. 

J.  Cobuntj  for  the  appellee. 


^•»  * 


The  State  v.  Warner. 

An  acquittal  upon  an  indictment  for  Wrglary  ^ith  intent  to  commit  a  larceny, 

does  not  embrace  an  acquittal  of  the  larceny. 


T^uriday, 
August  23. 


APPEAL  from  the  Jasper  Circuit  CJourt. 

Per  Curiam. — Indictment  for  larceny.  Plea,  former  ac- 
quittal. Demurrer  to  the  plea  overruled.  Judgment  for 
the  defendant. 

The  plea  set  up  that  the  defendant  had  been  indicted 
for  burglary  with  intent  to  commit  a  larceny;  had  been 
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tried  and  acquitted;  and  that  said  indictment  was  upon   May  Tenn. 
the  same  identical  transaction  as  the  pending  indictment.         -^^^^ 

Upon  an  indictment  for  burglary  with  intent  to  commit    Whbblbb 
a  larceny,  the  defendant  could  not  be  convicted  of  the  lar-  Thb  Statb. 
ceny,  if  it  had  been  committed,  though  he  were  acquitted 
of  the  burglary. 

Such  being  the  case,  it  would  seem  to  follow  that  an 
acquittal  upon  an  indictment  for  burglary  with  intent  to 
commit  a  larceny,  could  not  embrace  an  acquittal  of  the 
larceny  (1). 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, &C. 

jr.  L.  Miller^  J.  E.  McDonaklj  Attorney  General,  and  A. 
L.  RoAche^  for  the  state. 

(1)  The  true  test,  to  detennine  whether  the  plea  of  autrefois  acquit  or  autrt- 
foii  convict,  is  a  good  bar,  is,  whether  the  crimes,  as  charged  in  the  indict- 
ments, are  so  far  distinct  that  evidence  which  wonld  sustain  the  one,  would 
not  sustain  the  other.  1  Archb.  Cr.  Pr.  and  PI.  112,  n.  2^  6th  ed., /xun'm.— > 
1  Bish.  Cr.  L.,  \  680  a. — ^I  Boss,  on  Crimes,  pp.  829  to  892. 


»  m 


Wheeler  v.  The  State. 
APPEAL  from  the  MarshaU  Court  of  Common  Pleas.    ^«''^«ij' 

_  August  23. 

Per  Ouriam4 — In  this  case  the  cause  was  continued  one 
term  on  the  mere  motion  of  the  prosecuting  attorney,  with- 
out giving  the  defendant  a  hearing,  he  being  at  the  time 
confined  in  jail,  and  not  brought  into  Court  nor  consulted 
as  to  the  continuance.  We  are  not  aware  that  such  prac- 
tice has  ever  been  held  correct.       * 

Again;  on  the  trial  the  witnesses  were  allowed  to  give  in 
evidence  the  declarations  of  the  person  upon  whom  the  of- 
fense, for  which  the  prosecution  was  instituted,  was  com- 
mitted, as  to  the  transaction,  and  that  he  thought  it  was  com- 
mitted by  the  defendant.  These  declarations  were  made 
some  time  after  the  act  done,  and  were  not  dying  declarations. 
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May  Tern,       The  judgment  is  reversed;  prisoner  to  be  remanded  for 

•*^^^'      a  new  trial;  warden  of  prison  to  be  notified. 
JoHNBOK         j;  jR  MiUer  and  W.  O.  George,  for  the  appellant. 
Thr  State.      J.  E.  McDonald,  Attorney  General,  and  A.  L,  Bxmche^ 
for  the  state. 


Johnson  and  Another  v.  The  State. 

Thursdmj,  APPEAL  from  the  Wayne  Court  of  Common  Pleas. 

Augunt  23.  p^^  Ouriam.—Ai  the  time  Lawrence  v.  The  SiaU,  10 

Ind.  R.  453,  was  tried,  the  Court  of  Common  Pleas  had 
jurisdiction  only  of  misdemeanors;  and  in  that  class  of 
oifenses,  a  separate  trial  was  not  a  matter  of  right.  It  was 
a  matter  of  right  on  the  trial  of  felonies  in  the  Circuit 
Co£irt.    In  that  Court  all  trials  were  upon  indictment. 

But  by  the  act  of  1859  (Laws  of  1859,  pp.  94,  95),  the 
Common  Pleas  is  vested  with  jurisdiction,  in  certain  cases, 
of  felonies.  They  are  to  be  tried  upon  informations;  but 
the  trial  is  to  be  subject  to  all  the  incidents  that  might 
attend  it  in  the  Circuit  Court.  One  of  those  incidents,  in 
that  Court,  would  be  a  separate  trial,  if  demanded,  to  be 
granted  as  a  matter  of  right.  The  separate  trial  should 
have  been  allowed. 

The  judgment  is  reversed,  the  cause  remanded  for  a 
separate  trial,  and  the  keeper  of  the  state  prison  to  be  noti- 
fied to  bring  up  the  prisoners. 

A.  L.  Roa4:he  and  T.  D.  and  R.  L.  Walpole,  for  the  ap- 
pellants. 

J.  E,  McDonald,  Attorney  General,  for  the  State. 


OF  THE  STATE  OF  INDIANA.  575 

May  Tenn, 

Rowland  v.  The  State.  ^^^' 

Rowland 

V. 

Upon  an  indictment  against  A.  and  two  others  unknown,  for  an  assault  and  "^"^  State. 
battery  with  intent  to  rob,  the  state  was  permitted  to  proye  that  during  the 
afternoon  and  eyening  preceding  the  assault,  which  wpB  about  nine  o'clock  at 
night,  the  defendant  and  B.  and  C.  were  seen  together,  and  that  upon  thcFO 
persons  being  brought  into  the  presence  of  the  prosecuting  witness  next  day, 
defendant  and  B.  were  partially  recognized,  as  two  who  were  present,  en- 
gaged in  the  crime;  but  the  principal  witness  did  not  implicate  nor  mention 
B.  or  C.  The  defendant  having  shown  that  B,  and  C.  went  to  their  room 
at  half  after  eight  o'clock,  offered  to  proye  that  B.  was  in  bed  at  the  time  of 
the  assault,  &c.    Held,  that  this  evidence  should  have  been  heard. 

If  misconduct  of  the  jury,  in  sufibring  outside  rumor  to  influence  their  verdict, 
be  assigned  as  error,  it  must  appear  that  the  rumor  was  known  to  the  jury 
at  the  time  their  verdict  was  agreed  upon.  , .  f^^-^  ...^ 

APPEAL  fipom  the  Vanderburgh  Circuit  Courts     /'l  4  g'^^v.     ^^, 

Hanna,  J. — The  appellant  and  two  others,  to  the  rarofs  "    ^"ijf^^Y-r  i 
unknown,  were  indicted  for  an  assault  and  battery  wsh  JF^r  ^  ^^^ 

tent  to  rob.     The  appellant  was  tried  and  convicted.  V         "^^ 

On  the  trial  evidence  was  given  by  the  state,  that  durin| 
the  afternoon  and  evening  preceding  the  time  when  the 
offense  was  committed,  which  was  about  nine  o'clock  at 
night,  the  defendant  and  two  persons  named  Roberts  and 
Willis  were  seen  together;  and  that,  on  the  next  day  after- 
wards, upon  said  three  persons  being  brought  into  the  pres- 
ence of  the  prosecuting  witness,  the  defendant  and  Roberts 
were  by  him  partially  recognized,  as  two  that  were  present, 
engaged  in  the  crime. 

This  principal  witness,  in  his  testimony,  does  not  impli- 
plicate  either  Roberts  or  Willis^  nor,  indeed,  in  any  manner 
mention  them. 

The  defendant,  having  shown  that  about  half  after  eight 
o'clock  Roberts  and  Willis  retired  to  their  room  at  the  hotel, 
then  offered  to  prove  by  the  same  witness,  that  Roberts  was 
in  bed  at  the  time  of  the  commission  of  the  crime.  Upon 
the  objection  of  the  state  the  evidence  was  not  admitted. 
Was  this  ruling  correct? 

We  are  not  able  to  say  what  effect,  if  any,  it  had  upon 
the  verdict  of  the  jury.     Perhaps  the  introduction,  by  the 
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Maj  Term,  state,  of  the  statements  of  the  witness,  the  injured  man, 
■'•^^^'  was  improper;  but  as  they  were  thus  introduced,  without 
objection,  that  fact,  together  with  the  other  evidence,  of  the 
defendant  and  the  other  two  persons  having  been  seen  in 
company,  was  such  as  might  tend  to  produce  the  impres- 
sion  upon  the  mind  of  the  jury  that  they  committed  the 
offense.     The  evidence  should  have  been  heard. 

One  of  the  reasons  assigned  for  a  new  trial  was,  miscon- 
duct of  the  jury,  in  this,  in  suffering  a  report,  that  defend- 
ant had  but  recently  come  out  of  a  penitentiary,  to  influ- 
ence their  decision.  In  support  of  this  was  the  affidavit  of 
defendant,  that  he  was  informed  that  one  Hughes,  a  jury- 
man, had  been  so  influenced;  and,  also,  the  affidavit  of  one 
8/ierwood,  to  the  effect  that,  upon  his  expressing  to  Hughes 
his  belief  that  the  verdict  was  pretty  hard,  on  the  evidence, 
Hughes  remarked  that  'Hhe  fact  that  the  defendant  came 
here  right  out  of  a  penitentiary,  taken  in  connection  with 
the  circumstances,  showed  that  he  ought  to  have  been  con- 
victed." Upon  inquiry  by  affiant,  as  to  how  he  knew 
that  fact,  Hughes  replied  that  ^'such  was  the  report" 

We  think  this  falls  short  of  showing  that  the  report  was 
known  to  the  jury  at  the  time  the  verdict  was  agreed  upon, 
and  operated  upon,  or  in  any  manner  controlled  them  in 
their  decision. 

Per  Curiam. — The  judgment  is  reversed,  with  instruc- 
tions, &c*,  to  the  keeper,  &c. 

C.  Denby^  for  the  appellant. 

J.  E.  McDoncMj  Attorney  General,  and  A.  L.  Roache^ 
for  the  state. 


Matlock  and  Wife  v.  Taylor. 


AuguttiS, 


APPEAL  from  the  Putnam  Court  of  Common  Blea& 
Per  Curiam, — Suit  on  notes  and  to  foreclose  a  mortgage. 
Judgment  by  default  for  plaintiff. 
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Two  points  are  presented;  first,  that  the  Court  erred  in    MayTenn, 
setting  aside  a  judgment  by  default  rendered  against  the       ■'•^^^' 
plaintiff;  and,  second,  in  rendering  the  judgment  in  the     Hbltok 
form  in  which  it  is  entered  against  the  appellants.  Millbb. 

The  appellants,  so  far  as  the  record  shows,  made  no  mo- 
tion in  the  Court  below  in  reference  to  the  judgment  takeh 
against  them  by  default  Harlan  v.  Edwards^  13  Ind.  R. 
430.  But  we  have  looked  into  the  record  and  see  no 
error. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

J.  L,  Ketchamj  C.  C,  Nave^  and  X  WUherow^  for  the  ap- 
pellants. 

C.  T.  Patten^  for  the  appellee. 


.  ^^» » 


Helton  and  Others  v.  Miller  and  Others. 

« 

The  convicts  in  the  state  prison,  other  than  those  sent  to  Michigan  City  under 
the  act  of  1869,  cannot,  under  existfaig  statutes,  be  worked  outside  the  prison 
and  the  adjoining  state  grounds. 

If  a  cause  of  complaint  for  woiUng  them  elsewhere,  arise  in  Clark  county,  the 
Floyd  Circuit  Court  has  no  jurisdiction  in  the  suit. 

APPEAL  j&om  the  Floyd  Circuit  Court.  Thwaday, 

Perkins,  J. —  WiUian  Helton^  and  three  other  persons,  ^^9^  23. 
applied  to  the  Floyd  Circuit  Court  for  a  mandate  to  the 
warden  and  directors  of  the  state  prison  at  JeffersonvUle^ 
commanding  them  to  withdraw  the  convicts  belonging  to 
said  prison  from  the  surrounding  cities  and  country,  where 
they  were  hired  out  to  labor,  and  to  confine  them  within 
the  prison  limits. 

It  is  alleged  that  a  part  of  the  convicts  are  employed  \m 
a  brick-yard  near  the  prison,  and  a  part  among  the  com- 
munity at  remote  distances  from  it;  that  the  brick-yard  ad- 
joining the  prison  is  upon  the  ten  acre  tract  of  ground 
purchased  and  owned  by  the  state  for  prison  purposes, 
which  ground  is  enclosed  by  a  common  board  fence,  with 
Vol.  XIV.— 37 
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May  Term,    suitable  gnard-houses,  and  that  bricks  have  been  made 
■^^^'      there  by  the  convicts,  a  fact  of  general  notoriety,  for  the 

Hbltok      last  fifteen  years.  * 

MiJlbr.  The  whole  number  of  convicts  belonging  to  the  prison 

is  five  hundred  and  seventy-six,  of  which  number  but  two 
hundred  and  twenty-three  have  found  work  inside  the 
state's  inclosure.  The  shops  belonging  to  the  prison  wiU 
only  accommodate  two  hundred  and  seventy-five  laborers, 
and  there  is  room  to  erect  no  more  shops.  There  are  but 
three  hundred  and  forty-three  single  cells,  and  there  is  no 
building  or  inclosure  within  the  walls  where  idle  men  can 
be  kept  during  the  day,  especially  in  summer,  without 
great  danger  of  sickness  and  insurrection,  nor  is  there  any 
room  for  the. erection  of  such  building  or  inclosure.  The 
cost  of  feeding  and  clothing  each  convict  is  31}  cents  per 
day,  and  the  prison  has  no  income  but  the  proceeds  of  con- 
vict labor.  The  convicts  have  been  publicly  and  notori- 
ously worked  outside  of  the  prison  bounds  for  the  last  fifteen 
or  twenty  years.  They  are  worked  under  guards,  returned 
and  locked  up  in  the  prison  at  night,  have  the  same  oppor- 
tunities for  receiving  instruction  and  medical  treatment  as 
though  worked  inside,  &c.  Such  is  a  full  statement  of  the 
facts  of  the  case;  and  upon  it  counsel  on  both  sides  have 
furnished  very  able  and  thorough  arguments. 

The  ground  on  which  the  mandate  was  asked  is,  that 
the  law  does  not  allow  the  working  of  convicts  beyond  the 
prison  limits;  that  it  is  injurious  to  citizen  laborers  with 
whom  they  come  in  contact,  and  competition;  and  that  the 
presence  of  the  convicts  is  offensive  and  demoralizing  to 
the  community  among  whom  they  are  permitted  to  mingle 
as  laborers. 

The  disposition  to  be  made  of  convicted  criminals — the 
treatment  that  should  be  meeted  out  to  them-— has  presented 
a  uniformly  embarrassing  question  to  government,  since 
the  time  when  Howard^  the  philanthropist,  aroused  public 
attention  to  the  subject  by  publishing  the  results  of  his 
explorations  of  the  ^'mansions  of  sorrow  and  pain,"  in 
which  such  criminals  were  confined  by  the  governments 
of  Europe, 
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Transportation,  solitary  confinement,  silent  labor,  and    May  Term, 
social  labor,  have  all  been  tried,  but  withoat  satisfactory       ^^^* 
results,  in  the  punishment  of  convicts.  Hbltoh 

Later  has  sprung  up  the  idea  of  reform  of  the  convict,     Millbb. 
pari  passu^  ^ith  punishment  and  profit  through  his  labor. 

In  the  present  state  of  society  and  condition  of  things, 
it  is  to  be  feared  this  latter  idea  wiU  fail  of  realization  but 
to  a  very  limited  extent;  the  buddings  of  reform,  com- 
menced in  prison,  if,  indeed,  they  are  commenced,  will  not 
be  protected  and  fostered  till  they  shall  blossom  in  the  con- 
vict free,  but  will  be  withered  and  blighted  by  the  chill  of 
neglect  and  scorn  which  will  greet  him  on  his  return  to  the 
community.  He  will  not  be  received  into  respectable  so*  ^ 
dety.  Confidence  will  not  be  extended  to  him.  Employ- 
ment will  not  be  given  to  him  by  respectable  men,  for  re- 
spectable men  will  not  labor  in  coinpany  with  him.  And 
we  have  no  penitentiary-convict^employment  societies  to 
step  forward  and  receive  him  in  their  embraces.  He  be- 
comes, therefore,  almost  necessarily  an  hhmaelUe^  his  hand 
against  every  man  in  community.  He  resumes  his  marauds. 
He  inveigles  and  seduces  others,  especially  of  the  young, 
into  his  schemes  and  his  overt  acts  of  crime;  and  in  a 
litde  while  he  leads  back  a  sad  company  from  sadder  homes 
to  experience  the  reforming  influences  of  the  state  prison* 
Thus  it  is  that  every  discharged  convict  becomes  but  a 
mere  recruiting  officer  for  the  penitentiary;  and  such  con- 
victs are  issuing  from  it  and  overflowing  upon  the  commu- 
nity in  an  incessant  stream. 

In  view  of  these  facts  the  writer  of  this  opinion  would 
hold,  that  a  part  of  the  policy  of  punishment  for  infamous 
crime,  committed  under  circumstances  indicating  great 
moral  turpitude,  should  be  the  removal,  and  forever,  of  the 
polluted  criminal  from  society,  that  it  might,  in  future,  be 
saved  from  his  contaminating  touch;  and  to  this  end  he 
would  have  but  two  measures  of  punishment  for  this  class 
of  crimes,  to-wit,  capital  and  imprisonment  for  life.  No 
man  should  ever  be  permitted  to  return  from  the  peniten- 
tiary— a  man  of  depravity — to  prey  upon  the  community,  or 
demoralize  it  by  contact.     Lesser  oflenses,  and  such  as  do 
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May  Term,   not  involve  great  moral  turpitude,  should  be  punished  in  a 

lobO. y^^y  ^jj^j.  jjjj^y  jjq|.  attach  infamy  to  the  individual. 

Hbltov  From  what  has  been  said  it  will  be  manifest  that  if  the 

MiLLxs.  statute  of  the  state  does  authorize  the  working  of  peniten- 
tiary convicts  outside  of  the  prison  limits,  anji  among  the 
community,  the  statute  is  a  bad  one,  considered  as  a  perma- 
nent regulation.  Such  working  for  a  temporary  object,  as 
the  erection  of  a  public  building  by  .the  state,  might  be  tol- 
erated. But  as  a  permanent  measure  of  policy,  the  state 
should,  in  our  judgment,  provide  herself  with  grounds  and 
buildings  sufficiently  extensive  to  accommodate  at  work 
and  at  repose  all  her  convicts. 

But  the  question  submitted  to  us  is,  not  what  the  law 
should  be,  but  what  it  is;  and  if  the  legislature  has  seen 
fit  to  authorize  the  working  of  the  convicts  outside  of  the 
prison  bounds,  no  one,  save  the  convicts  themselves,  can, 
we  take  it,  dispute  the  validity  of  the  law,  and  refuse  to 
obey  it  while  it  remains  upon  the  statute  book;  and  as 
such  working  would  undoubtedly  be  held  a  mitigation 
rather  than  an  aggravation  of  the  punishment  of  the  con- 
victs, they  could  not  withhold  obedience  to  the  law.  Sirong 
V.  The  Stale,  1  Blackf.  193. 

'Does,  then,  the  statute  law  of  this  state  authorize  the 
working  of  penitentiary  convicts  outside  of  the  pri&ton 
limits? 

The  code  of  1852  provides,  as  the  general  rule,  that  when 
'  any  person  is  convicted  of  a  felony,  be  ^' shall  be  imprisoned 

in  the  state  prison"  for  the  time  he  is  to  undergo  punish- 
ment.   2  R.  S.  p.  396,  et  seq. 

Such  has  been  the  law  since  the  organization  of  the 
government;  and  by  2  R.  S.  p.  424,  §  59,  it  is  enacted  that 
^^  whenever  any  person  is  imprisoned  in  the  state  prison, 
he  or  she  shall  be  kept  at  hard  labor  therein,  during  the 
period  forwhich  such  person  was  sentenced." 

These  provisions  not  only  do  not  allow,  they  in  effect 
forbid,  the  working  of  the  convicts  outside  of  the  prison 
limits. 

We  have  found  no  subsequent  statute  that  permits  such 
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working  of  the  convicts,  except  for  some  special  temporary   May  Term, 
purpose  named  in  the  statute  (but  we  have  found  those       •*-^^^' 
that  expressly  forbid  it),  till  we  come  to  the  act  of  1857.     Hbltok 
Does  that  act  depart  from  the  line  of  previous  legislation,     Millbb. 
and  from  what,  in  our  judgment,  is  sound  public  policy? 

All  the  sections  of  that  act  except  two  dearly  harmonize 
with  previous  legislation  on  the  subject  Two  of  those 
sections  create  some  doubt.  One  of  them,  viz.,  §  22,  is 
this: 

^^  It  shall  be  lawful  for  the  directors,  if  in  their  opinion 
justice  and  good  faith  require  it,  to  continue  the  existing 
contracts  for  the  hire  of  the  convicts,  with  the  present  con- 
tractors, for  a  period  not  exceeding  four  years  from  and  % 
after  the  first  day  of  Jime,  1857." 

It  is  not  shown,  in  this  case,  that  any  of  those  ^'existing 
contracts"  involved  the  removal  of  the  convicts  beyond  the 
prison  limits,  and,  hence,  the  section  is  perfectly  consistent 
with  the  close  labor  practice.  Had  it  been  shown  that 
"existing  contracts"  for  outside  labor  were  recognized  by 
the  legislature,  a  different  view  of  the  section  might  have 
been  taken. 

The  other  section  referred  to  is  this: 

"Sec.  10.  The  convicts  may  be  levied  [or  hired]  in 
any  number  not  exceeding  one  hundred  in  any  one  con- 
tract, in  such  manner  as  the  directors,  in  their  judgment, 
may  consider  to  be  most  conducive  to  the  interests  of  the 
state.  All  contracts  for  working  convicts  shall  be  given  to 
the  highest  and  best  responsible  bidder.  The  directors 
shall  cause  such  notice  to  be  given  by  publication,  of  the 
time  and  place  of  letting  to  hire  said  convicts,  as  they  may 
deem  most  beneficial  to  the  state.  All  contractors  shall  be 
required  to  give  security  to  the  state  for  the  faithful  per- 
formance of  their  contracts,  in  such  amount  as  the  direc- 
tors*, in  their  judgment,  may  think  proper.  In  allotting 
convicts  whose  labor  is  thus  contracted  for,  the  warden 
shall  do  it  in  such  manner  as  he  shall  consider  will  give  the 
convict  such  knowledge  of  any  mechanical  art  as  will  be 
most  conducive  to  his  [their]  interests  after  his  [their]  dis- 
charge."    Acts  of  1857,  p.  103. 
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May  Term,  Now,  this  section  does  not,  in  terms,  authorize  the  con- 
^^^^'  tracting  of  the  convicts  to  labor  outside  of  the  prison 
Hbltoh  bounds;  and  when  we  proceed  to  the  qaestion  of  oonstnic- 
MiLuiB.  tion,  we  are  bound  to  harmonize  it  with  other  legislation 
on  the  subject,  if  it  can  reasonably  be  harmonized.  We 
must  construe  it  in  connection  w^h  the  previous  section 
quoted,  providing  that  convicts  shall  be  kept  at  labor  in  the 
prison.  There  is  no  difficulty  in  reconciling  the  two  provi- 
sions. The  commissioners  can  hire  out  the  convicts  at 
their  discretion  within  the  prison  bounds*  We  may  ob* 
serve  here  that  we  do  not  mean  by  prison  limits  the  space 
enclosed  by  the  walls  of  the  prison.  We  think  they  may 
properly  be  defined  to  include  that  space,  and  also  the  se- 
cret enclosure  around  the  prison,  be  it  larger  or  smaller, 
which  is  owned  by  the  state,  and  appropriated  to  the  uses 
of  the  prison.  The  prisoners,  in  such  enclosure,  can  be 
kept  separate  and  secluded  from  the  community  at  large, 
and  may,  while  thus  kept,  be  regarded  as  in  prison. 

We  think  the  prisoners  cannot,  under  the  present  statutes, 
be  worked  outside  of  the  state  grounds  adjoining  the  prison, 
except  such  as  are  taken  to  Michigan  City  under  the  act 
of  1859. 

But,  as  the  cause  of  complaint  arose  in  Clark  county, 
we  do  not  think  the  Floyd  Circuit  Court  had  jurisdiction 
of  the  suit,  and,  hence,  the  judgment  below  dismissing  it, 
is  affirmed  with  costs. 

Per  Curiam* — The  judgment  is  affirmed  with  costs. 

R.  Crawford,  for  the  appellants  (1). 

J.  H.  Stotsenberg  and  7.  M.  Broum,  for  the  appellees  (2). 


(1)  Mr.  Crawford  rabmitted  the  f<^owing  argnment: 

The  Bttperintendents  of  the  state  prison  during  their  time,  and  since  then  the 
warden,  have  been  in  the  habit  of  working  more  or  less  of  the  convicts  oatside 
of  the  prison  walls.  Thej  required  them  to  make  bricks,  and  hanl  and  cany 
and  lay  them;  to  woric  on  roads,  cnt  cord-wood,  do  harresting,  and  most  kinds 
of  farm  and  common  labor;  sometimes  near  the  prison,  and  often  sereral,  and 
occasionallj  many,  miles  from  it;  generally  under  the  care  of  one  or  more 
persons,  but  fireqnently  single  ones  or  a  small  number  wholly  unattended. 
They  were  worked  at  under  prices,  and  the  competition  thus  produced  was 
greatly  Injurious  to  the  common  laborers.  The  passing  and  repassing,  several 
times  a  day,  of  gangs  of  felons  and  desperadoes,  whether  guarded  with  kMided 
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mnsketo  and  rerolTen,  or  vngimded,  along  the  public  streets  of  J^enoawSU^    Maj  Term, 


and  the  highways  adjacent  to  it,  was  shocking  to  every  good  citizen,  dangerouff 
to  the  public  peace,  and  pemidons  to  the  public  morals.  The  eyil  had  recent- 
ly been  mvcfa  aggrayated  by  the  increased  nnmber  of  oonTicts.  The  citizens 
held  public  meetings,  and  repeatedly  requested  that  the  prisoners  should  be 
confined  within  the  prison.  Their  requests  were  xmheeded.  It  is  not  strange, 
therefore,  that  they  recently  rose,  en  masae,  and  droye  all  the  prisoners  and 
their  keepers  back  to  the  prison,  declaring  tfiey  would  no  longer  submit  to  so 
intolerable  a  nuisance. 

An  armistioe  was  then  agreed  upon.  The  oonyicts  were  not  to  be  worked 
outside  of  the  prison,  except  upon  the  land  of  the  state  immediately  adjoining, 
until  the  question,  as  to  the  right  to  work  them  out,  should  be  decided  by  this 
Court;  and  an  action  was  to  be  commenced  so  as  to  obtain  such  a  decision  as 
early  as  praetioable. 

This  action  was  accordingly  brought  in  the  Itoyd  Circtut  Court,  in  order  to 
obtain  a  speedier  determination.  The  defendants  entered  their  appearance  to 
it,  agreeing  to  waire  all  objection  to  the  jurisdiction  of  the  Court,  which  might 
exist  because  the  suit  had  not  been  brought  in  the  county  where  the  prison  is. 
The  complaint  alleges  the  defendants  were,  at  the  time,  the  warden  and  di- 
rectors of  the  prison;  that  the  prisoners  had  been  worked  out  of  it,  around  the 
city  and  coimtry  as  aforesaid;  and  that  the  defendants  would  continue  so  to 
work  them  if  not  restrained  by  the  Court;  that  the  plaintiffs  were  workmen  at 
similar  kinds  of  business,  living  in  the  neighborhood  of  the  prison,  and  had 
been  materially  injured  by  the  defendants'  wrongful  conduct;  and  prays  for  a 
writ  of  mandate  to  be  issued,  requiring  the  defendants  to  confine  the  convicts 
within  the  prison  walls.  An  affidavit  was  annexed,  that  the  complaint  was 
true,  the  controrersy  real,  and  the  proceedings  in  good  fidth.  The  defendants 
demurred  to  tlie  complaint,  as  not  stating  facts  sufficient  to  constitute  a  cause 
of  action.  The  Court  held  the  defendants  had  no  right  to  work  the  convicts 
out  of  the  prison,  and  that  the  plaintiffs  were  entilled  to  the  relief  prayed  for, 
but  that  tiie  Fk^  Circuit  Court  could  not  issue  a  writ  of  mandate  to  operate 
in  Clark  county,  and  for  that  reason  only  was  the  demurrer  sustained.  The 
plaintiffs  excepted  and  appealed. 

We  believe  both  parties  desire  the  direct  and  full  opinion  of  the  Supremo 
Court,  whether  the  defendants  or  the  warden  have  a  lawful  right  to  work  the 
convicts  outside  of  the  prison  waUs;  or  if  they  have,  then  to  what  extent  and 
under  what  circumstances.  This  is  the  only  question  in  the  case  really  im- 
portant to  the  parties;  any  others  that  are  involved  and  may  be  discussed,  are 
comparatively  immaterial.  If  this  Court  decides  it  is  the  duty  of  the  defend- 
ants to  keep  the  convicts  wholly  within  the  prison,  we  doubt  not  the  decision 
wiQ  be  obeyed,  whatever  may  be  the  determination  on  the  farther  questions, 
whether  a  mandamus  is  the  proper  remedy,  and  whether  the  Floifd  Circuit 
Court  can  issue  it. 

Fint,  The  defendants  have  no  rig^t  to  work  the  convicts  outside  of  the 
prison. 

1.  The  state,  at  large  expense,  has  provided  the  prison.  Its  lofty  wa^s,  en- 
closing sevond  acres  of  ground,  are  utterly  useless  and  unmeaning,  if  not  in- 
tended for  enclosing  and  securely  keeping  the  prisoners  committed  there.  The 
statutes,  uniformly  and  in  express  words,  require  that  all  convicts  to  the  peni- 
tentiaiy  shall  be  imprisoned  in  the  state  prison  (2  B.  S.  p.  396,  4§  4,  5,  7,  et 
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1860.        shall  bo  kept  at  hard  labor  therein,  dnring  the  period  for  which  snch  penoB 

— ~ was  sentenoed.    2  R.  8.  p.  424,  ^69.    So  far  the  meaning  b  periedly  elear. 

^  There  is  no  room  for  oonstmetion.    The  form  of  the  prison,  and  the  words  of 

MiLLBR.  the  Btatate,  taken  by  themselyes,  require  the  oonTicts  to  be  confined  wiliiin  die 
prison  walls,  and  they  admit  no  other  meaning. 

2.  Is  there  then  any  other  law  which  controls  this  obvioos  meaning,  and 
gives  the  defendants  a  discretion  to  keep  the  prisoners  witliin  or  withont  tibe 
walls  at  their  pleasure  ? 

All  prior  statutes  for  the  goTemment  and  discipline  of  the  prison  are  re- 
pealed, and  that  of  1867  gives  all  the  powers,  and  prescribes  all  the  duties  of 
the  defendants,  except  the  provisions  already  quoted  (IL  S.  1857,  p.  108). 
We  will  examine  all  its  enactments  on  this  point. 

Section  2  provides  that  no  person  ''who  is  a  contractor  in  the  penitentiaiy'' 
shall  be  a  director.  This  evidently  means,  not  every  one  who  may  have  made 
a  contract  when  within  the  prison  walls,  but  one  who  has  a  contract  to  work 
convicts  in  the  penitentiary,  no  matter  where  it  was  made. 

Section  6  requires  a  physician  to  be  appointed,  whose  daty  it  shall  be  to 
"visit  the  prison  at  least  onoe  each  day."  Of  course  he  should  visit  where  the 
prisoners  are  to  be  kept.  But  convicts  working  in  the  country  ar^  liable  to 
fall  sick  there,  yet  the  physician  is  required  to  attend  at  the  prison  only,  and 
there  is  no  provision  for  those  sick  elsewhere. 

Section  7  provides  that  a  moral  instructor  shall  be  appointed,  "who  shall 
reside  near  the  penitentiary,  and  devote  his  whole  time  and  ability  to  tfie  in- 
terests of  the  convicts  confined  therein."  But  if  part  of  them  are  not  to  be 
confined  therein,  they  are  deprived  of  the  benefit  of  his  instructions,  and  so  far 
the  means  of  reformation  are  tluown  away. 

By  4  9  the  directors  are  to  attend  at  tiie  prison,  and  inspect  its  different  de- 
partments and  the  condition  of  the  prisoners,  and  hear  and  examine  into  tlie 
complaints  of  any  of  them.  But  how  can  they  examine  into  the  condition 
of  the  prisoners,  or  hear  their  complaints,  when  they  are  at  work  in  the  oonn* 
try? 

By  \  10  "the  convicts  may  be  hired  in  any  number  not  exceeding  one  hun- 
dred in  any  one  contract,  in  snch  manner  as  the  directors  may  consider  most 
conducive  to  the  interests  of  the  state." 

By  4  18  the  warden  is  to  attend  to  the  pnrdiase  "of  all  articles  for  tiie  insti- 
ttttion,  clothing,  provisions,  medicines,  materials  for  building  and  repairs;  sud 
materials  to  be  manufactured  in  the  penitentiary." 

By  §  15  all  convicts  are  to  be  kept  at  hard  labor,  "in  snch  manner  as  the 
warden  shall  deem  most  advantageous  to  the  state,"  and  under  snch  rules  aa 
the  directors  shall  prescribe. 

By  §  22  the  directors  may,  in  their  discretion,  "oontinne  the  existing  con- 
tracts for  the  hire  of  the  convicts  with  the  present  contractors,"  not  exceeding 
four  years  from  June  1, 1857.  As  the  prior  law  forbade  the  working  of  the 
convicts  out  of  the  prison,  this  Court  will  not  presume  any  contracts  were 
made  for  such  illegal  purpose.  And  it  will  not  be  pretended  by  the  defendants 
there  were  any  snch  contracts  in  force,  within  the  time  covered  by  the  com- 
plaint. This  matter  is  entirely  aside  from  the  main  questions  which  both  par- 
ties wish  decided. 

Now,  the  provisions  of  ^\  2,  5,  7,  9,  and  IS  all  tend,  and  some  of  lliem  tend 
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strongly,  to  nudntftln  the  propotition,  that  the  defendants  are  required  to  con- 
fine the  couTiets  within  the  ptiMn,  and,  therefore,  they  are  argoments  in  fkvor 
of  tiie  plaintiift,  and  not  against  them.  And  there  is  nothing  in  the  letter  or 
the  spirit  of  ^  10  and  15  at  all  inconsistent  with  the  former  enactments,  that 
the  convicts  should  be  "  imprisoned  in  the  prison."  It  is  later  and  inconsistent 
laws  only  that  repeal  former  ones.  Although  those  sections  giro  the  defend- 
anlB  some  discretion,  yet  they  are  not  to  disregard  all  law  in  the  exercise  of  it, 
but  to  exercise  it  according  to  law.  Else  tiiey  might  hire  ont  the  convict  for 
his  whole  term,  to  whomsoever,  and  to  be  kept  wheresoever,  the  hirer  might 
choose.  I 

8.  Females  convicted  of  any  crime  ''the  punishment  of  which  is  confine- 
ment in  the  state  prison,"  may,  instead  of  such  pimishment,  be  imprisoned  at 
hard  labor  in  the  jail  of  the  county,  under  the  direction  of  the  jailor.  2  R.  S. 
p.  428,  S  &7-  ^ow  will  it  be  claimed,  that  the  jailer  has  the  ri^t  to  keep  them 
at  work,  in  or  out  of  the  jidl,  at  his  uncontrollable  discretion? 

4.  If  tlie  defendants  can  work  the  convicts  outside  of  the  prison  walls,  what 
is  the  limit  of  their  power?  If  they  can  take  them  one  rod,  why  not  a  mile, 
or  a  hundred  miles?  If  tiiey  can  work  them  in  the  city  of  Jfffer$(mvtVe,  why 
not  anywhere  in  that  county,  or  the  state,  or,  indeed,  out  of  it?  No  real  an- 
swer can  be  made  to  these  questions.  For  there  is  no  law  which  says  to  the 
defendants,  "so  fur  you  may  go,  but  no  farther;"  and  if  we  concede  the  power 
in  any  degree,  we  concede  a  wide,  lawless,  illimitable  one. 

ft.  But  it  has  been  said,  in  behalf  of  the  defendants,  that  ''whenever  a  con- 
vict is  in  the  custody  of  the  warden,  he  is  in  the  state  prison."  If  so,  then  the 
warden  might  proudly  say  of  his  prison,  as  Queen  Vidoria  does  of  her  Queen's 
Bench,  tiiat  it  is  "vbicmque  fnenmus"  Or,  rather,  it  might  be  said  that  we 
have  carried  into  actual  operation,  the  somewhat  notorious  invention  of  a 
former  leg^lator,  "the  rolling  penitentiary."  And  a  sheriff,  having  a  pris- 
oner to  commit)  would  go  about  inquiring,  not  where  he  could  find  that  tiling 
of  foUy  at  JefferaonviiUf  miscalled  the  penitentiary,  but  where,  in  all  the  state, 
he  could  find  one  David  W,  Miller^  the  real  ambulatory  state  prison.  And,  of 
course,  wherever  found,  being  the  state  prison,  he  would  bo  bound  to  let  in  all 
prisoners  duly  ofl9u:ed. 

6.  The  practice  complained  of  not  only  violates  the  letter,  but  the  policy  of 
the  law.  Punishment  is  the  chief  purpose  of  imprisonment.  The  very  essence 
of  punishment,  and  the  sole  use  of  the  prison  walls,  is  the  confinement  of  the 
convict  within  them;  his  real  exclusion  from  the  rest  of  the  worid,  rendering 
him  for  the  time  civiUter  moriutu.  Humanity  indeed  forbids,  as  unneccsBary 
rigor,  that  his  confinement  should  be  absolutely  solitary,  or  that  all  his  natural 
and  civil  rights  should  be  temporarily  annihilated;  but  actual  enclosure  within 
its  walls,  is  essential  to  the  idea  of  imprisonment  in  the  penitentiary.  And 
punishment  there  would  be  stripped  of  its  chief  terror,  if  the  convict  Iblt  that 
he  might  daily  leave  the  prison  and  mix  with  his  fellow  men  outside. 

Another  principal  purpose  of  imprisonment  is  the  total  exclusion  of  the 
convicts  from  society.  There  are  exceptions  of  course,  but  the  great  body  of 
them  are  bad,  and  many  of  them  excessively  so ;  and  dangerous  and  pemicions 
in  the  highest  degree  are  the  presence  and  example  of  men  who  have  lost  all 
pride  and  all  shame;  who  have  been  guilty  of,  or  are  ready  for,  every  kind  and 
extent  of  crime;  who  are  at  war  with  all  law,  all  order,  all  virtue,  and  all  de- 
cency.   What  community  of  good  dtiasens  would,  if  they  could  help  it,  sub- 
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these,  daily  tmned  oat  among  them,  whether  goaided  or  vngaaided?  And  if 
the  law  gave  them  no  remedy,  would  they  not  natnndly  seek  to  redieas  tiiem- 
Belves  ?  To  all  this  eril  haTO  the  Jefftrmmmlk  people  heen  snbjectcd  hy  the 
practice  complained  of. 

7.  The  defendants  say  they  have  but  followed  the  fonner  practice,  and  the 
legislature  has  tacitly  sanctioned  that,  by  not  forbidding  it.  Neither  of  these 
propositions  is  oorrecL  The  defendants  haye  not  merely  followed  the  foimer 
practice,  bat  hare  aggnnrated  the  eril  by  woihing  out  a  for  greater  nomber  of 
convicts  than  their  predecessors  did;  and  the  legislatare,  so  far  from  harii^ 
sanctioned  the  practice,  has  again  and  again,  in  express  words,  forbidden  it 

Prior  to  1821,  all  imprisonment  prescribed  by  law  was  in  the  coanty  jails. 
By  the  statate  of  Fetryary  9, 1881,  a  state  prison  was  directed  to  be  built,  and 
all  oonTicts  to  be  confined  at  hard  labor  therein.  The  statate  of  Jamnanf  10, 
1823,  enacted  that  conyicts  should  be  confined  at  hard  labor  in  the  state  prison. 
The  rcrised  statutes  of  1824  (p.  399,  S  H)>  of  1881  (p.  61S,  \  1),  of  1888  (p. 
572,  S  1),  required  the  same.  This  last  etatule  seems  to  haye  contiDQed  in 
force  till  repealed  by  1  B.  8. 18S2,  p.  480, 4  1.  The  statute  of  1842,  p.  99, 
S  5,  also  required  the  coaiicts  to  be  worked  inside  the  walls  of  the  priaon,  ex- 
cept they  might  be  employed  in  the  erection  of  the  new  prison  (as  proTided  in 
the  preyious  sections) ;  and  a  yiolation  of  this  enactment,  was  made  good 
cause  for  remoyal  of  the  sapeiinlendent  firam  ofltoe.  This  statate  appears  not 
to  haye  been  repealed  till  1852.  1  B.  S.p.4a0ki  1-  A  statute  of  1846  (Loc 
Stat.  1846,  p.  86,  S  4),  enacts  that  "the  conyicts  of  said  prison  shaft  not  be 
employed  without  the  walls  thereof,  except  in  immediate  connectioii  with  the 
business  prosecuted  within  said  walls;  nor  shall  the  labor  of  said  coutigIs  be 
deyoted  to  any  puziuits,  that  shall  interfere  with  the  mfffhanical  puraoits  of 
the  immediate  nei^^boriiood,  but  shall  be  devoted  to  the  voUing  of  iron  and 
other  manufactures."  This  was  continued  in  force  by  1  B.  S.  1852,  p.  391, 
S  2,  but  repealed  by  statute  of  1855,  p.  201,  S  S2,  which  was  itself  repealed  by 
that  of  1857,  p.  103,  H*  A  statute  of  1849,  p.  140,  M»  waa  passed,  provid- 
ing that  "the  lessee  of  the  state  prison  may  hereafter  employ  the  conyicts  of 
said  prison  without  the  walls  thereof,  in  making  bricks  upon  the  property  be- 
longing to  the  state,  and  in  chopping  and  hauling  wood  to  bum  such  bricks, 
and  in  digging  and  hauling  earth  to  make  the  same,  from  such  places  aa  may 
be  most  conyenient  for  said  lessee  not  on  the  property  of  the  state,  and  in  the 
erection  of  such  public  buildings,  as  may  now  be  commenced,  or  may  be  au- 
thorized by  the  state  hereafter  to  be  built,  adjacent  to  the  prison,  and  such 
other  purposes  as  may  be  connected  with  the  prison  proper."  And,  S  5,  that 
"the  lessee  shall  in  no  case  employ  or  worit  the  conyicts  out  of  said  prison, 
within  the  corporation  of  the  city  of  JtfftnatmiSLt^  nor  elsewhere,  in  yiolation 
of  the  provisions  of  this  act."  But  by  S  6,  this  act  was  to  take  effect  "aa  soon 
as  the  lessee  of  said  state  prison  shall  give  his  consent  thereto  in  writiiig,  and 
file  the  same  in  the  ofiice  of  the  secretary  of  state."  This  Court  will  officially 
notice  what  statutes  come  into  force,  and  will  therefore  know  that  said  leeace 
neyer  did  consent  to  said  statute  of  1849,  and  that  it  never  took  effect.  It  was 
rcfoiTed  to  in  1  B.  S.  1852,  p.  391,  S  2,  not  in  a  way  that  gave  it  force  as  a  law, 
but  as  containing  provisions  which  the  lessee  might  still  accept,  and  by  accept- 
ing give  them  life  and  yalidity.  The  revisions  of  1824,  p.  124,  SS  \  4>  d»  ^ 
p(u$im,  and  of  1831,  p.  180,  same  sections,  of  1838,  p.  207,  same  sections,  and 
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of  1843,  p.  960,  \\  5, 6,  7,  &c.,  all  proTide,  like  the  Btatale  now  in  force,  that    May  Term, 


convicts  sentenced  to  the  penitentiarf,  shonld  ''be  imprisoned  at  hard  labor  in 
the  stale  prison." 

The  foregoing  is  belieTed  to  be  all  the  legislation  on  the  point  in  question. 
And  it  is  submitted  that,  instead  of  the  practice  complained  of  being  aathor- 
ised  or  excused  by  the  former  statutes,  it  was  a  Tiolation  of  the  express  lan- 
guage of«many,  and  of  the  whole  spirit  and  policy  of  all  of  them. 

n.  The  defendants  say,  by  way  of  aillimatiye  defense,  that  the  number  of 
coBTicts  is  greatly  increased  and  tiie  prison  crowded;  that  they  have  diligently 
sought  to  hire  more  of  the  convicts  to  be  worked  in  the  prison,  but  without 
success;  that  the  workshops  and  madiinery  are  not  sufficient  to  profitably  cm- 
ploy  aU  of  them  therein;  and  that  thus  there  has  been  a  necessity  for  working 
them  out,  and  therefore  they  have  the  legal  right  to  do  so.  This  matter  of  de- 
fense does  not  arise  upon  the  demurrer  to  the  complaint,  but  both  parties  desire 
the  opinion  of  the  Supreme  Court  npo;i  it,  as  if  it  had  been  set  up  in  an  an- 
swer, and  the  plaintiffs  had  demurred  to  it. 

1.  There  may  be  cases  of  absolute  necessity  which  make  a  law  for  them* 
selves;  as  die  breaking  out  of  a  highly  contagious  and  fatal  disease  in  the 
prison,  or  the  prostration  of  its  walls  and  buildings  by  a  tornado,  or  the  ap- 
proach of  an  invading  army,  and  the  like.  Under  such  circumstances,  the 
defendants  would  be  required  to  do,  in  good  faith  and  with  reasonable  dili- 
gence, only  what  they  should  judge  most  proper.  But  no  such  inevitable  and 
disastrous  ease  has  happened  there.  The  defendants  allege  no  necessity  at  all, 
but  a  matter  of  mere  convenience  and  profit.  As  to  the  crowd,  a  ship  of  war 
accommodates  one  thousand  men  in  a  fiftieth  part  of  the  space  these  five  hun- 
dred or  six  hundred  have  in  the  prison.  The  guests  of  our  best  hotels  have 
less  room  for  each,  than  these  convicts  have.  It  is  conceded  they  all  lodge  in 
the  prison,  and  certainly  working  them  out  by  day  gives  them  no  more  room 
within  at  night.  As  to  health,  if  the  prison  is  kept  thoroughly  clean  and  ven- 
tilated, there  is  not  the  slightest  danger  from  the  number  of  convicts;  if  it  is 
not  so  kept,  that  fkct  alone  conclusively  proves,  that  the  most  important  work 
of  all  is  in  the  midst  of  this  idle  crowd,  and  still  left  undone. 

S.  Nothing  has  happened  new  or  extraordinary.  The  number  of  prisoners 
has  been  gradually  increasing,  as  our  population  has  increased.  The  legisla- 
ture, whidi  sat  a  year  and  a  half  since,  had  the  whole  matter  before  them.  It 
was  their  duty  to  make  .such  dumges  in  the  law,  and  additions  to  it,  as  they 
judged  the  circumstances  required;  and  they  did  so.  They  authorized  a  new 
prison  to  be  built,  and  the  withdrawal  of  one  hundred  and  fifty  convicts  from 
the  old  to  work  on  the  new  one.  K  the  governor  has  not  seen  fit  to  take  away 
so  many  as  he  was  authorised,  or  to  take  them  so  soon  as  he  might,  it  is  very 
satisfactory  evidence  that  he  has  not  thought  the  crowd  so  great  as  to  justify 
a  pUdn  violation  of  the  existing  law. 

3.  But  the  convicts  cannot  be  worked  so  profitably  within  the  prison  as  they 
can  out  of  it,  and  therefore  they  are  worked  out.  Such  a  ground  of  defense 
is,  not  to  speak  moreiseverely  of  it,  totally  wrong.  The  state  of  Indiana  does 
not  infiict  punishment  in  order  to  make  a  profit  from  it.  It  would  be  a  dis- 
grace to  her  and  the  age  to  do  so.  The  matter  of  mere  dollars  and  cents  is 
altogether  incidental.  Still,  if  the  defendants  supposed  it  was  a  primary  ob- 
ject, then  it  was  their  duty  to  make  the  most  money  they  could  by  the  prison. 


1860. 


Hbltok 

V. 
MlLUBR. 


.088 


CASES  IN  THE  SUPREME  COURT 


May  Tetm,    Theiefon,  why  did  Umj  not  act  consittently,  by  at  once  hiring  oat  eadi  eon- 


1860. 


Hbltoh 

T. 

Miller. 


Tict,  for  his  whole  term,  to  himself  or  his  friends,  or  whomsoerer  would  pay 
the  most,  and  to  go  whererer  the  hirer  chose?  If  they  had  the  power  to  do 
this  indirectly,  and  hy  saooeislve  hirings,  they  certainly  had  the  power  to  do  it  ^ 
directly  by  a  single  one,  and  they  wonld  hare  fonnd  it  inoompaiaUy  more 
profitable.  Bnt,  by  io  doing,  the  greal  ends  of  punishment,  the  reibniation 
of  the  conyicts,  end  the  protection  of  society  against  them,  wonld  hftre  been 
utterly  disregarded.  The  Court  might  tiien  well  say  to  the  defendants,  "  je 
have  omitted  the  weightier  matters  of  the  law;  these  ought  yon  to  have  done, 
and  not  to  have,  left  the  others  undone." 
nL  As  to  the  remedy. 

1.  A  mandamus  is  proper  "in  erery  case  where  there  is  no  other  specific 
legal  remedy  ibr  a  legal  right."  Ti^p.  Hand.,  p.  9,  marginal  peging  always. 
"If  it  be  doubtAd  whether  there  is  another  efltectnal  remedy,  or  the  Court  does 
not  see  its  way  cleaily  to  one,  the  writ  will  be  granted."  Id,  19.  "It  is  no 
answer  to  an  application  for  a  mandamus,  that  there  is  a  remedy  in  equity." 
Id,  SS.  "  Application  to  enforce  an  act  of  parliament  is,  for  the  most  part,  iz 
debito  juttitia"  Id.  8S.  The  writ  will  be  granted  to  compel  proceedings  to 
elect  a  burgess  (id,  54);  to  restore  to  the  office  of  capital  butgess  (id,  56^;  to 
abate  a  nnisanco  (id.  171 ) ;  to  compel  all  officers  of  a  municipal  corporation  to 
do  their  duties  (id.  168) ;  and  to  command  judicial  and  ministerial  officers,  the 
first  generally,  the  second  specifically  (id,  176).  And  see  Th»  Tnuttes,  4rc.  t. 
Johnmm,  2  Ind.  B.  S19;  Lewis  ▼.  HaUey,  id,  83S;  HamHtan  t.  The  State,  S  id, 
552;  The  State  r.  Cutter,  II  id.  210.  In  a  matter  of  public  concern,  any  citi- 
zen may  be  the  relator.  The  State  r.  Hamiiton,  5  Ind.  R.  810.  The  state, 
where  its  name  is  used,  is  but  a  nominal  party,  and  the  action  may  be  in  the 
name  of  the  person  interested.  Brower  y.  O'Brien,  2  Ind.  B.  428. — Smith  r. 
Talbott,  11  id.  144. 

The  complaint  alleges,  and  the  demurrer  admits,  the  pUuntifis  hare  been 
materially  injured  in  their  lawful  business,  by  the  conduct  of  the  defendants. 
And  that  conduct  is  shown  to  hare  been  a  wrongfU  violation  of  a  duty,  not 
discretionary,  but  imperadye.  It  cannot  be  pretended  the  plaintiflfs  have  any 
other  remedy.    It  follows,  therefore,  they  are  entitled  to  a  mandate. 

2.  Had  the  Fio^  Circuit  Court  jurisdiction  to  issue  such  a  writ  in  this  case  9 
The  state  prison  is  in  Clark  county,  and  the  defendants  are  sued,  as  its  officer?, 
for  a  rioladon  of  official  duty.  The  Flmfd  Circuit  Couit  had  no  original  ju- 
risdiction over  them  as  such,  without  their  consent.  2  B.  S.  p.  84,  f  29.  Bnt 
this  was  a  personal  privilege,  which  they  could  waive;  they  had  especially 
agreed  to  waive  it,  and  by  demurring  for  the  cause  alleged,  they  actnallT 
waived  It.  Consent,  by  those  anthoriied  to  consent,  is  always  sufficient  to 
give  jurisdiction  of  the  person,  unless  some  statute  forbids  it.  Logan  t.  Pcif- 
rick,  5  Cranch,  288. — S.  C.  Cond.  B.  259. — Grade  v.  Palmer,  8  Wheat.  699.— 
S.  C.  Cond.  B.  561. ^Paulding  v.  The  Hud^  Man.  Co.,  2  E.  D.  Smith,  38. 

A  Circuit  Court  is  authorized  to  issue  such  writs  (2  B.  8.  p.  197,  4  738); 
and  being  a  Court  of  general  jurisdiction,  and  the  parlies  submitting  them- 
selves to  it,  it  is  competent  to  hear  and  determine  all  the  matters  arising  on 
the  complaint  in  this  action.  If  it  had  been  commenced  in  the  Clark  Cimui 
Court,  the  power  of  that  Court  to  issue  the  writ  would  be  admitted.  So,  if  it 
had  been  commenced  there,  and  the  venue  then  changed  to  the  Flogd  Circuit 
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Court,  the  power  of  the  latter  Court  to  try  tiie  case  and  issue  the  writ,  would     May  Tenn, 
follow  of  coarse.    So,  the  latter  Conit,  after  acquiring  jurisdiction  by  consent        I860. 
of  the  parties,  had  the  same  plenary  power.  T 

It  by  no  means  follows,  that  the  writ  must  be  issued  to  Clark  county.  Be-  ^  ^ 
ing  intended  to  operate  on  the  defendants  personally,  it  should  go  where  it  Thx  Stats. 
could  be  serred  on  each  of  them,  and  thus  made  effectual.  The  defendants 
might  none  of  them  be  found  in  Clark;  they  might  be  dispersed  in  several 
counties.  And  this  writ,  like  other  process  of  the  Court,  could  be  sent  to  any 
county  of  tiie  state.  If  it  were  duly  served  and  disregarded  by  the  deftod- 
auta,  where  should  an  attachment  be  sent?  Evidently,  wherever  in  the  state  a 
defendant  could  be  found.  The  jurisdiction  to  try  rights  to  lands  is  local,  but 
to  effectuate  it,  the  Court  can  grant  injunctions  and  attachments  against  a 
party,  wherever  in  the  state  he  may  be.  And  actual  service  of  the  writ  is  not 
necessary,  in  case  of  a  mandate,  any  more  tiian  in  case  of  an  injunction;  but 
if  a  party  has  notice  of  the  writ  or  of  the  order  for  it,  and  violates  it,  he  may 
be  attached,  whatever  county  he  is  in  or  may  flee  to.  3  Dan.  Pr.,  p.  1908. — 
1  Barb.  Ch.  Pr.,  634. 

(S)  The  brief  for  the  appellees  is  lost. 


*  mi 


QuiNN  V*  The  State. 

The  code  has  not  changed  the  common-law  rule,  that  the  state  cannot  be  al- 
lowed to  impeach  its  own  witness  in  a  criminal  proceeding. 

It  is  error  to.  permit  the  jury  trying  a  criminal  cause,  to  disperse  among  the 
people  during  an  adjournment  pending  the  trial,  without  the  consent  and 
over  the  objection  of  the  defendant. 

APPEAL  from  the  Marion  Circuit  Court.  Thtr^day, 

Perkins,  J* — Patrick  Quinn  was  indicted  and  convicted 
of  murder  in  the  second  degree. 

On  his  trial,  a  boy  (his  son),  seven  years  old,  was  exam- 
ined as  a  witness.  The  Court  examined  him,  and  were 
satisfied  of  his  competency.  Nothing  appears  showing 
the  ruling  incorrect. 

The  boy  was  a  witness  for  the  state,  and  the  state  was 
permitted  to  impeach  him  by  contradicting  his  statements. 
This  is  allowed  in  civil  cases.  2  R.  S.  p.  83,  §  344.  But 
we  have  found  no  provision  in  the  criminal  code  changing 
the  common-law  rule;  and  it  has  been  decided  that  the  . 
provisions  of  the  civil  code  do  not,  as  matter  of  course, 
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May  Term,   govern  in  criminal  practice.    Miller  v.  The  Siaie,  8  Ind. 
^^^^^*      R.  325,  on  p.  328.    At  common  law,  such  a  practice  is  not 
Hatwooth  tolerated.     Thompson  v.  Blanchardj  4  Comat.  (N.  Y.),  303. 
Thc  Statb.       The  Court  permitted  the  jnry  trying  the  cause  to  sepa- 
rate, and  disperse  themselves  among  the  people  during  the 
adjournment  of  the  Court,  pending  the  trial,  against  the 
consent,  and  over  the  objection  and  exception  of  the  de- 
fendant.    We  think  this  was  error.     The  Court  may  per- 
mit such  separation  with,  but  not  against  the  consent 
of  the  defendant.    See  Mc  Cbrkle  v.  I%e  SlaUj  at  the  last 
term  (1). 

Per  Curiam, — The  judgment  is  reversed,  causeremand- 
ed  for  a  new  trial,  and  the  clerk  is  instructed  to  notify  the 
warden  of  the  penitentiary  accordingly. 

T.  i).  and  IL  L.  WcUpole  and  &  A.  CoUey^  for  the  ap- 
pellant. 
J.  E.  McDonald,  Attookey  General,  for  the  state. 

(1)  AnU,  39. 


Hayworth  v.  The  State. 

In  an  information  for  malidooiily  lulling  horses,  an  allegation  of  tho  manner 

of  the  killing  is  snrplnsage. 
Qtutre,  whether  dnplicit  j  in  snch  an  information  is  a  gronnd  for  quashal  onder 

the  code.  ^ 

Where  injuries  to  two  animals  are  alleged  to  haTe  been  inflicted  at  the  same 

time  and  place,  but  one  offense  is  chaiged,  and  there  is  no  duplicity. 
If  the  jury,  in  such  case,  find  the  defendant  guilty  as  to  one  animal,  and  say 

nothing  as  to  the  other,  tfiey  acquit  as  to  the  latter. 

Tkurtday,  APPEAL  from  the  Pulaski  Court  of  Common  Plea^ 

*^"  Perkins,  J. — Information  against  Hayworth  for  mali- 

ciously killing  a  horse  and  colt,  of  the  vnlue  of  160  dol- 
lars, the  property  of,  &c.  It  is  charged  Ihat  the  horse  was 
poisoned  and  the  colt  stabbed*  The  allegation  is  that 
both  animals  were  injured  and  killed  by  Hayworth^  at  the 
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same  time  and  place.     The  allegation  of  the  manner  of   ^^y  Term, 
kiUing  was-  surplusage.    Ind.  Dig.,  p.  371.     A  motion  to       ^^^^' 
quash  was  overruled.  Hatwobth 

The  only  objection  of  any  plausibility  urged  against  the  T&b  State. 
information  is  duplicity.  We  are  not  sure  that  duplicity 
would  be  a  ground  of  quashal,  under  the  code  (see  2  R.  S. 
p.  368);  though  it  was  at  common  law,  certainly,  in  felo- 
nies.  But  in  this  case  there  was  no  duplicity.  The  inju- 
ries to  the  two  animals  were  inflicted  in  one  transaction. 
They  constituted  the  one  offense  of  malicious  injury  to  • 
property.  See  1  Wat.  Archb.,  p.  96 — 2.  If  by  one  act,  a 
person  commits  an  assault  and  battery  upon  two  per&=ons, 
it  is  but  one  offense.  1  Wat.  Archb.,  Ill — 2;  and  2  Wat. 
Ghraham  on  New  Trials,  p.  52,  et  seq.  It  is  doubted  if  du- 
plicity is  ground  for  a  motion  in  arrest  at  common  law. 
Wat.  Archb.,  suprOj  note  to  p.  96 — 1. 

In  larceny,  it  is  said  in  a  note  to  4  Blacks.,  p.  231,  that 
^<  where  it  is  one  continuing  transaction,  though  there  be 
several  distinct  asportations,  in  law  by  several  persons,  yet 
all  may  be  indicted  as  principals  who  concur  in  the  felony 
before  the  final  carrying  away  of  the  goods,"  &c. 

There  was  no  motion  for  a  new  trial  on  written  reasons 
filed. 

The  evidence  is  not  of  record. 

It  sufficiently  appears  that  a  lawful  jury  was  sworn  to 
try  the  issue.    French  v.  I%e  State,  12  Ind.  R.  670. 

The  jury  found  the  defendant  guilty  as  to  the  colt,  and 
said  nothing  as  to  the  horse.  This  was  tantamount  to  a 
verdict  of  acquittal  as  to  the  latter.  See  Weinzarpflin  v. 
i7ie  State,  7  Blackf.  186.  See  The  State  v.  Slocum,  8  id. 
315;  Ind.  Dig.,  688. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

D.  D.  Dykeman,  J.  W.  Eldridge,  and  D.  D.  Pratty  for  the 
appellant. 

J.  E.  McDonald^  Attorney  Greneral,  A.  L.  Roache,  and 
P.  Biddle,  for  the  state. 
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Small 

V. 
HOWLAKD. 


Small  and  Others  v.  Howland  and  Others. 

Complaint  in  three  paragraphs  to  recover  land— 1 .  In  the  n^nal  form.  2.  Upon 
a  title-bond y  for  a  conveyance  of  a  life  estate,  remainder  to  heirs,  given  bj  A, 
to  his  daughter  B.,  alleging  that  since  its  execution  A.  had  died,  and  that 
neither  he  nor  his  heirs  had  conve  jed ;  that  B.  was  also  dead,  and  the  plain- 
tiffs were  her  heirs.  8.  Like  the  second,  adding  that,  through  the  ignorance 
of  A.  and  the  person  who  prepared  the  bond,  a  mistake  occoned  therein  by 
using  the  word  Jietrt  Instead  of  the  word  children,  they  using  the  former  as 
synonymous  with  the  latter,  and  intending  the  latter;  that  B.  was  put  in 
possession  as  tenant  for  life.  Answer,  1.  The  general  denial  to  the  first  and 
second  paragraphs,  and  that  A.  did  not  execute  the  bond.  2.  That  A,  did 
not  execute  the  bond,  minutely  setting  forth  the  facts  relied  on.  3.  That 
after  the  death  of  A.,  B.  and  her  husband  instituted  proceedings  in  cbancerr 
against  A.'a  heirs,  on  the  bond,  and  obtained  a  decree  and  a  deed  in  fee  (the 
said  heirs  consenting  diereto  as  an  advaneement),  and  entered  upon  the  land 
and  took  it  as  their  distributive  share,  &c.,  and,  whilst  so  in  possession, 
mortgaged  the  same  to  C,  who  foreclosed,  and  bought  in  the  land  at  the 
sale  under  his  decree,  and  C.  sold  the  land  to  the  defendant,  who,  not  rely- 
ing upon  said  sale  as  conveying  any  interest  other  than  that  which  derrcnded 
to  B.  and  the  wife  of  C  (who  was  also  a  dao^tter  of  A,),  on  the  same  day 
took  a  quitclaim  deed  from  the  other  heirs  of  A. 

ffdd,  on  demurrer  to  the  last  paragraph  of  the  answer,  that  the  proceedings  in 
chancery  vested  the  fee  simple  in  B.,  and  consequently  the  plaintiffs  had  no 
title. 


TTiuradajf, 
Augutt  23. 


APPEAL  from  the  Marion  Circuit  Court. 
Per  Curiam. — This  was  a  suit  by  the  appellants  to  re- 
cover certain  described  lands,  &c. 

There  were  three  paragraphs  in  the  complaint,  to-wit — 

1.  In  the  usual  form  prescribed  by  statute  for  the  recov- 
ery of  lands. 

2.  Based  upon  a  title-bond  given  by  John  Smock  to  his 
daughter  Leah  Small,  and  alleging  that  since  it«  execution 
Smock  had  died,  and  that  neither  he  nor  his  heirs  had  exe- 
cuted a  deed  in  pursuance  of  said  bond ;  that  Leah  Small 
was  also  dead,  and  plaintiffs  were  her  heirs  and  children, 
&c. 

3.  Setting  forth  the  facts  averred  in  the  second  para- 
graph, and  alleging  further  that,  in  consequence  of  the 
ignorance  of  the  said  Smock  and  the  person  who  prepared 
said  bond,  a  mistake  occurred  therein  in  using  and  insert- 
ing the  word  heirs  therein,  instead  of  the  word  children, 
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they  supposing  and  using  the  term  heirs  as  synonymons    May  Term, 
with  the  word  children^  and  meaning  and  intending  the       ^^^' 
latter;  that  said  LecA  was  pat  in  possession  as  tenant  for       Small 
life,  &c.  HowLAVD. 

The  said  bond  is  as  follows: 

'<  Know  all  men  by  these  presents,  that  I,  John  Smock^ 
of,"  &c.,  "am  held  and  firmly  bound  unto  Leah  Small,  her 
lifetime,  and  to  no  other  person,  and  after  her  death  to  her 
heirs  forever,  in  the  penal  sum  of,"  &c,,  "which  payment 
well  and  truly  to  be  made,  I  bind  myself,  my  heirs,"  &c., 
"firmly  by  these  presents,  sealed,"  &c.,  "and  dated  this  6th 
day  of  January^  1827.  The  condition  of  the  above  obliga* 
tion  is  such  that  if  the  above-bound  John  Emockf  bis  exe* 
cutors,"  &c.,  "or  either  of  them,  shall  well  and  truly  make, 
or  cause  to  be  made,  to  the  above-named  Leah  Small,  her 
lifetime,  and  after  her  death  to  her  heirs  forever,  a  good 
and  sufficient  general  warranty  deed  to  the  west  hal^"  &c, 
"on  or  before  the  first  of  January,  1828,  then  the  above 
obligation  to  be  void,"  &c. 

It  is  also  averred  in  the  second  paragraph  of  the  com- 
plaint, that  "the  word  heirs  as  used  in  said  title-bond 
mcanii,  and  was  used  and  intended  to  mean,  the  children 
of  said  Leah  Small,  and  that  is  its  legal  e£fect  as  used." 

The  defendant,  Powell  Howland,  answered — 

1.  A  general  denial  to  the  first  and  second  paragraphs 
of  the  complaint,  and  that  the  bond  mentioned  in  said 
second  paragraph  was  not  executed,  &c,  by  said  Smock. 

2.  That  said  Smock  did  not  execute  said  bond,  &c., 
(minutely  setting  forth  the  facts  relied  upon). 

3.  Setting  up  that  after  the  death  of  Smock,  Leah  Small 
and  iier  husband  instituted  such  proceedings  in  chancery 
against  the  heirs  of  said  Smock,  on  said  bond,  as  resulted 
in  obtaining  a  decree,  and  commissioner's  deed  based 
thereon,  for  said  land,  conveying  the  same  in  fee  simple  to 
said  Leah,  &&,  the  heirs  of  Smock  consenting  thereto  as 
an  advancement,  &c.;  that  Small  and  wife  entered  upon 
said  land,  and  took  as  their  distributive  share,  &c.,  and 
whilst  so  in  possession,  to-wit,  on  the  19th  day  of  October, 
1839,  they  mortgaged  the  same  to  one  Adam  Pence,  &c; 
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Maj  Term,   and  that  up<m  failure  to  pay,  &c^  said  Pence  procured  a 

^^^'      decree  of  foreclosure,  &c.,  of  Baid  mortgage,  at  the  Novem- 

Small      ber  term,  1840,  upon  which  such  proceedings  were  had  that 

HowLiHD.    said  property  was  sold  on  the  30th  day  of  January^  1841, 

for  the  sum  of  100  dollars,  to  said  Pence;  and  afterward?, 

on  the  31st  day  of  Decemb^r^  1841,  said  Pence  sold  the 

same  to  said  Hawlandj  who,  not  relying  upon  the  said 

sale,  &C.,  as  conveying  to  him  any  interest  except  that 

which  came  by  descent  to  said  Leahj  and  the  wife  of  said 

PencCj  as  daughters  of  John  Smockj  &c.,  on  the  same  day 

took  a  quitclaim  deed  from  the  other  heirs  of  said  Smock^ 

The  other  defendants,  being  the  heirs  of  Smocky  &c, 
disclaimed  any  interest,  &c 

To  the  last  paragraph  of  the  answer  of  Howlandy  a  de- 
murrer was  filed,  assigning  for  cause  that  the  same  did  not 
state  facts  sufficient,  &c.,  nor  file  the  deeds  relied  on,  and 
that  the  defendant  was  estopped  from  setting  up  the  mat- 
ters averred  in  said  paragraph. 

The  demurrer  was  overruled.  This  presents  the  first 
question  for  consideration. 

The  second  and  third  causes  of  demurrer  are  not  noticed 
in  the  brief  of  appellant,  and,  under  the  rule,  will  be  con- 
sidered as  waived. 

Under  the  first  cause,  it  is  insisted  that  as  the  present 
plaintifis  were  not  parties  to  the  chancery  proceedings 
of  Small  and  wife  to  obtain  a  title,  they  are  not  con- 
cluded thereby.  But  one  of  the  plaintifis  was  born  at  the 
time  said  proceedings  were  instituted  in  1828;  the  others 
afterward  and  before  1854,  at  which  time  their  mother, 
Leah  SmaUy  died. 

Whether  they  were  in  any  manner  concluded  by  the 
proceedings  in  chancery  in  1828,  depends  upon  whether 
any  title  they  might  have  derived  to  said  property,  in  con- 
sequence of  the  facts  stated,  would  have  been  so  derived 
directly  from  their  grandfiither  by  virtue  of  said  title-bond, 
or  through  their  mother. 

It  is  urged  by  the  appellants  that  they  do  not  derive  title 
through  their  mother;  that  this  is  not  a  case  in  which  the 
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role  in  Sheilas  case  sbonld  apply;  that  it  was  manifestly   May  Term, 
the  intention  of  the  obligor  in  the  bond,  to  bind  himself      *^^' 
to  convey  only  a  life  estate  to  Leah  Smallj  and  the  inheri-       ^'<^ 
tanoe  to  her  children;  and  that  even  if  this  is  not  so,  the   Morsisoh. 
rale  in  SheUifs  case  cannot  apply  to  executory  contracts, 
of  which  this  is  one. 

The  appellee  relies  upon  that  role,  on  this  point,  which 
is,  as  stated  by  Blackstane:  ^11  an  estate  be  made  to  A, 
for  life,  remainder  to  his  right  heirs  in  fee,  his  heirs  shall 
take  by  descent;  for  it  is  an  ancient  rule  of  law,  that 
whenever  the  ancestor  takes  an  estate  for  life,  the  heir 
cannot,  by  the  same  conveyance,  take  an  estate  in  fee  by 
purchase^  but  only  by  descent.^*  Book  2,  p.  242.  And  he 
further  says  that  ^Hhe  word  'heirs,'  in  this  case,  is  not 
esteemed  a  word  of  purchase^  but  a  word  of  limitation^ 
inuring  so  as  to  increase  the  estate  of  the  ancestor  from  a 
tenancy  for  life  to  a  fee  simple."    Ibid. 

Upon  issues  formed  and  trial  had,  there  was  a  verdict 
and  judgment  for  the  defendant. 

In  view  of  the  conclusion  which  we  have  arrived  at,  it  is 
not  necessary  to  notice  some  pdints  presented  by  counseL 

We  are  of  opinion  that  the  proceedings  in  chancery  in 
1828,  vested  the  fee  simple  in  Leah  Small;  consequently 
the  plaintiffs  in  this  case  had  not,  at  the  time  of  the  com- 
mencement of  the  suit,  any  title. 

The  judgment  is  affirmed  with  costs. 

E*  DumofUj  O.  B.  Tarbet,  J.  L.  Ketcham^  and  L  Coffin^ 
iot  the  appdiants. 

L.  Barbour  and  A.  O.  Porter^  tot  the  appellees. 


•  ^»* . 


Long  v.  Morrison. 

At  oommon  law,  a  suit  against  a  phyiician  for  malpnctice.  Bounding  in  tort^ 
did  not  BoryiTe  to  the  repreBentatiye  of  the  person  Injured.  The  right  of 
action  died  with  the  person. 
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May  Term,    A  hosbwid  had  two  actions  against  a  pbysScian  lor  malpradioe  in  treating 
I860.  wife;  iha  fifst  fbr  Ifae-losa^  serrlce,  &c,  the  second,  bj  hnsbaad  and  vife 

I  for  the  personal  iignry. 

^  Where  such  malpractice  results  in  death,  an  action  lies  for  damages  for  the  loss 

MomniBOir.        of  Berrice  from  ita  commission  to  its  rsBvlt;  and  if  flie  right  of  action  gnnr 

ont  of  a  breadi  of  the  contract  for  skilUnl  treatment  on  tiie  part  of  the  pby- 
sida^i,  it  is  a  chose  in  action,  and  snrriTes  the  death  of  the  wife. 
As  at  common  law,  so  hj  the  code,  husband  and  wife  mast  join  in  a  salt  for 
an  injury  to  the  person  of  the  wife,  by  malpractice  of  a  physician,  and  the 
hnsband  conld,  at  common  law,  release  the  action ;  but  as  the  wife,  if  living, 
conld  not  maintain  a  separate  action  for  the  tort,  so  her  administrator  most 
join  her  hnsband  in  each  suit;  and  under  the  statute  the  hnsband  cannot  set- 
tle the  suit  nor  control  its  proceeds,  independent  of  the  administrator.    But 
the  non-joinder  of  the  husband  Is  not  ground  for  a  roTersal,  where  no  oljee- 
tion  was  made  below. 
The  character  of  a  witness  cannot  be  impeached  by  proof  of  a  single  act  of 
immorality. 
^  A  physician  is  liable  for  damages  arising  as  well  from  the  want  of  skill  as  from 
neglect  in  the  application  of  skill. 
On  the  question  of  damages  in  such  cases,  the  common-law  rule  must  preralL 
Where  the  action  is  by  husband,  master,  or  parent,  for  indiyidual  loss  occa- 
sioned by  a  tortious  act  towards  wife,  infant,  or  servant,  the  suffering  of  the 
immediate  subject  of  the  wrongful  act  cannot  be  taken  into  acoount  in  as- 
sessing the  damages. 

Tkunday,  APPEAL  from  the  Wa$fne  Circuit  Court 

^  Perkins,  J. — James  Long  was  called  as  a  phyBician  to 

attend  upon  Mrs.  Margaret  Edmonds^  wife  of  Joseph  W. 
*  Edmonds.    By  malpractice,  as  is  alleged,  he  caused  her 

death.  Her  husband,  Joseph  W.  Edmonds^  is  still  living. 
This  fact  is  shown  by  the  record  to  have  entered,  as  an 
element,  into  the  case.  Lewis  B.  Morrison^  as  administra- 
tor of  said  Margaret^  sued  Long  to  recover  damages  for 
causing  her  death,  and  obtained  judgment  of  2,000  dol- 
lars. 

The  first  question  arising  is,  will  the  action  lie? 
It  will  not  lie,  if  founded  on  the  tort,  upon  the  common 
law.  The  right  of  such  action  on  the  case,  by  that  law, 
died  with  the  person.  Perk.  Pr.,  121. — Ind.  Dig.,  100. — 
1  Hilliard  on  Torts,  93. —  Carey  v.  The  Berkshire  Railroad 
Co.,  1  Cush.  478.  And  see  Lynch  v.  Davis,  12  How.  Pr. 
E.  323,  cited  in  Abb.  PL,  375;  and  Reeve's  Dom.  ReL,  377. 
See  this  latter  authority  for  a  suggestion. 

At  common  law,  two  actions  lie  for  personal  injuries  to 
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married,  women^  infants,  and  servants*    One  by  the  hns-    ^7  Tenn, 
band,  father,  or  master,  for  the  loss  of  service,  &c*;  the      '''^^^' 
other  by  the  husband  and  wife,  the  infant,  or  servant,  for       I^'o 
the  personal  injury.    Bartley  v.  Riichmeyer^  4  Comst.  38. —   Houtisoir. 
Bobalma  v.  Armstrong'^  15  Barb.  249. — 1  Starkie  on  Slan- 
der, 349.— Ind.  Dig.,  28.— Hart  v.  Grew,  7  Blackl  351. 

In  the  case  at  bar,  then,  the  husband  had  a  right  of  ac- 
tion for  the  loss  of  service,  &c.,  sustained  by  him  between 
the  times  of  the  commission  of  the  injury,  and  the  death 
of  the  wife  resulting  therefirom.  And  if  that  right  of  ac- 
tion grew  out  of  the  breach  of  the  contract  for  skillful  ser- 
vice on  the  part  of  the  physician,  it  survived  the  death  of 


the  wife.    It  was  a  chose  in  action.    2  Kent,.  351. 

And  if  the  entire  right  of  action  in  the  case,  grew  out  of 
breach  of  contract  (the  tort  consisting  in  negligent  execu- 
tion thereof),  then,  it  would  seem,  the  action  by  the  hus- 
band, with  whom  was  the  contract,  for  the  damages  result- 
ing  from  its  breach,  roust  exhaust  the  right  to  sue  for  that 
breach.  But  if,  at  common  law,  an  action  would  lie  for 
the  wrong  done  to  the  wife,  in  addition  to  the  separate 
suit  by  the  husband  for  loss  of  service,  &c.,  where  the  wife 
survived;  and,  further,  if  such  right  of  action  would  be  a 
chose  in  action,  still  our  statute  has  not  vested  it  in  the 
wife  any  farther  than  the  common  law  did,  because  that 
statute  only  vests  in  her  ^Hhe  personal  property  held  by  her 
at  the  time  of  her  marriage,  or  acquired  during  coverture 
by  descent,  devise,  or  gift"     Acts  of  1853,  p.  57,  §  5. 

And  at  common  law,  as  also  still  by  our  code,  husband 
and  wife  must  join  in  suits  for  injuries,  by  third  persons, 
to  the  person  of  the  wife.  Perk.  Pr.,  pp.  136, 137.  And 
the  husband  can  settle  and  release  such  actions,  at  least 
when  brought  for  injuries  to  the  wife  by  malpractice. 
BaUard  v.  Russell,  33  Maine  R.  196,  cited  in  2  Hill  on 
Torts,  p.  591. 

In  MerriU  v.  Smithy  2n  Maine  B.  394,  it  was  held  that, 
under  the  married  women's  act,  the  husband  had  a  right 
to  the  earnings  of  the  wife,  and  to  property  purchased  with 
such  earnings  as  at  common  law. 

In  no  aspect  of  the  case  at  bar,  then,  could  Mrs.  £ii- 


I 
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I 

^^  '^cnoi    monds^  if  Burviving,  maintain  a  sepaiate  action  against 

^"^^*      Long  for  the  in  jury ,  to  obtain  compensation  for  which  this 

^"^       suit  is  prosecuted.     Can  her  administrator  maintain  snc^ 

MosRisoir.    a  suit?     If  so,  it  is  because  the  action  is  authorized  by 

the  code.     Is  it  thus  authorized?     It  is  enacted — 

^  Sec.  27.  A  father,  or  in  case  of  his  death  or  desertion 
of  his  family,  or  imprisonment,  the  mother,  may  maintain 
an  action  for  the  injury  or  death  of  a  child;  and  a  gnai^ 
dian,  for  the  injury  or  death  of  his  ward.  But  when  the 
action  is  brought  by  the  guardian  for  an  injury  to  his  ward, 
the  damages  shall  inure  to  the  benefit  of  the  ward."  2  B* 
S.  p.  33. 

^^Sec.  784.  When  the  death  of  one  is  caused  by  the 
wrongful  act  or  omission  of  another,  the  personal  repre* 
sentatives  of  the  former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have  maintained  an 
action  had  he  lived,  against  the  latter  for  an  injury  for  the 
same  act  or  omission.  The  action  must  be  commenced 
within  two  years.  The  damages  cannot  exceed  five  thou- 
sand dollars,  and  must  inure  to  the  exdusiye  benefit  of  the 
widow  and  children,  if  any,  or  next  of  kin,  to  be  distributed 
in  the  same  manner  as  personal  property  of  the  deceased." 
2  R.  8.  p.  205. 

Personal  property,  it  may  be  remarked,  of  the  deceased, 
in  certain  contingencies,  might  go  to  the  husband.  And 
see  13  Ind.  R.,  on  p.  426. 

The  first  point  to  be  settled  here  is,  was  the  death  of 
Mrs.  Edmonds  caused  by  such  a  wrongful  act  as  would 
have  furnished  a  ground  of  action  on  account  of  personal 
injury  to  her,  had  she  survived?  We  hold  the  affirmative. 
The  act  might  have  been  sued  for  in  tort  by  her,  with  her 
husband,  had  she  survived,  as  it  is  now  by  her  representa- 
tive.   1  Chit.  PL  134, 135. 

This  being  the  case,  we  inquire,  in  whom  would  have 
been  the  right  of  action?  It  would  have  been  in  the  hus- 
band and  wife  jointly  so  long  as  they  both  lived,  but  would 
have  existed  in  the  wife  alone  on  the  death  of  the  husband, 
the  wife  surviving.  1  Swann's  Pr.,  88, 89. — Reeve's  Dom. 
Rel.,  63. 
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Now,  the  above  statute  continues  the  right  of  action  in   ^^y  Tenn, 
the  personal  representative  of  a  deceased,  where  the  de-      ^<^^^' 
ceased  might  have  sued  if  living;  and  two  views  here  pre»       ^^»® 
sent  themselves  to  the  mind  of  the  Court,  as  to  the  manner   Mosuboh. 
of  this  survivorship. 

1.  Where  the  disability  of  coverture  does  not  exist,  the 
right  of  action  exists  in  the  injured  party,  and  survives  to 
the  representative  of  such  party;  and,  as  death  terminates 
the  coverture,  the  right  of  action  survives  to  the  represent 
tative  alone  of  the  deceased  in  cases  like  the  present 
Some  of  the  members  of  the  Court  hold  this  position. 

2.  The  right  of  action  may  be  regarded  as  continued  by 
the  statute  in  the  personal  representative  just  as  it  existed 
in  the  deceased.  Hence,  in  this  case,  it  caused  the  right 
of  action  to  survive  to  the  representative  of  the  wife,  as 
one  to  be  prosecuted  jointly  with  the  surviving  husband ; 
though  under  the  statute,  he  would  not  have  a  right  to  eeir 
tie  the  suit,  nor  control  the  proceeds  of  it,  independent  of 
the  administrator;  as  the  statute  declares  the  use  to  be 
made  of  the  proceeds  of  the  judgment  recovered* 

Under  this  view,  the  conclusion  would  be,  that  the  ac* 
tion  is  maintainable;  but  that  it  should  have  been  brought 
in  the  joint  names  of  the  husband  and  administrator. 
Nevertheless,  under  the  code,  the  non-joinder  of  the  hus- 
band, in  this  case,  will  not  be  ground  of  reversal,  because 
it  was  not  specially  raised  as  an  objection  below. 

On  the  trial,  the  defendant  proposed  to  impeach  the 
character  of  the  plaintiff's  principal  vritness  by  proof  of  a 
single  act  of  immorality.  Permission  to  do  so  wbs  rightly 
refused.  Proof  should  have  been  offered  of  his  general 
character  for  morality.  See  ShaUuck  v.  MperSj  13,  Ind.  B. 
46.  In  that  case  particular  acts  of  immorality,  on  the  part 
of  a  Witness,  were  permitted ;  not  for  the  purpose,  however, 
of  impeaching  her  moral  character  as  a  witness.  The  ac- 
tion was  for  seduction.  The  father,  who  brought  the  ac- 
tion, introduced  the  daughter  as  a  witness;  and  it  was  held, 
that  while,  in  her  character  as  witness,  she  could  only  be 
impeached  in  the  usual  mode,  through  general  questions, 
yet,  in  her  character  as  the  immediately  injured  party,  and* 
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May  Term,    the  source  of  damages  in  the  suit,  immoral  acts,  showing 
^^^'      that  source  to  be  impure,  might  be  proved  in  mitigation  of 
I^w«       damages. 
MoBxiBOH.       The  Court,  on  the  trial  of  the  case  at  bar,  correctly  in« 
structed  the  juiy  on  the  question  of  liability  of  the  physi- 
cian for  unskillfulness*    He  was  liable  for  damages  arising 
as  well  from  the  want,  as  from  the  want  of  applica- 
tion, of  skill.    <'  It  is  the  party's  own  fault  if  he  undertakes 
without  having  sufficient  skill,  or  if  he  applies  less  than 
the  occasion  requires."     Story  on  Bailments,  §  431.     See 
Conner  v.  Winton,  8  Ind.  R.  315;  3  Shars.  Blacks,  p.  122, 
and  note,  and  p.  169. 

On  the  subject  of  damages,  the  Court  told  the  jury  that 
the  action  was  predicated  ^upon  the  injury  to  the  de- 
ceased; and  the  amount  of  damages  should  be  compensa- 
'  tory  for  the  injury,  short  of  the  loss  of  life,  which  the  law 
cannot  estimate;  that  the  jury  might  consider  the  pain 
and  suffering  of  the  deceased,  but  not  the  suffering  of  her 
parents,  nor  the  suffering  nor  loss  of  the  husband;  that 
vindictive  damages  could  not  be  given,  nor  an  amount  ex- 
ceeding that  laid  in  the  complaint." 

On  the  question  of  damages  in  this  class  of  cases,  the 
common-law  rule  must  prevail.  Our  statute  differs  ma- 
terially from  that  of  Neto  York^  under  which  Oldfield  v. 
The  New  York,  4*c.,  Cb.,  4  Kern.  310,  was  decided. 

Where  the  action  is  by  the  husband,  or  master,  or  pa- 
rent, for  their  individual  losses  respectively,  occasioned  by 
tortious  acts  towards  the  wife,  infant  child,  or  servant,  the 
individual  suffering  of  the  immediate  subject  of  the  wrong- 
ful act,  cannot  be  taken  into  account  in  the  assignment  of 
damages.  See  The  Ohio,  4*^.,  Co.  v.  Tindall,  13  Ind.  R. 
366. 

JP^r  Curiam. — The  judgment  is  affirmed  with  1  per 
cent,  damages  and  costs. 

J,  &  Newman,  O.  Nevfmxin,  J.  P.  SiddaU,  N.  H.  Johnson, 
O.  W.  Julian,  and  L.  Develin,  for  the  appellant. 
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Hubbard  and  Wife  v.  Chappel.* 

Bvit  to  foredofle  s  mortgage.  Answer,  tiiat  tbe  land  yna  conreycd  for  «  con- 
sideration bj  the  mortgagee  to  the  mortgagor,  and  mortgaged  to  secure  the 
payment  of  the  consideration;  and  averring  that  the  mortgagee  had  no 
title.  It  seemSf  that  the  answer  was  bad,  so  far  as  a  judgment  of  foreclosure 
WAS  concerned. 

A  general  denial  admits  the  character  in  which  the  plaintiff  snea;  and  so  does 
a  default  where  that  character  is  averred  in  the  complaint. 

Ntd  tid  corporation  puts  in  issue  the  existence  of  the  corporation,  at  least  so 
far  as  to  require  proof  of  vaer;  but  where  the  suit  is  upon  a  contract  other 
than  of  subscription  for  stock,  in  which  the  existence  of  the  corporation  is 
recognized,  the  party  being  estopped  to  deny  the  existence  of  the  corpora- 
tion, cannot  require  proof  of  it,  because  his  admission  is  conclusive. 

If  the  name  in  which  a  contract  is  made  imply  a  corporation  prima  facie, 
while,  in  fact,  the  company  assume  to  be  only  a  partnership,  the  fiftct  may  be 
shown. 

In  a  suit  by  a  corporation,  it  is  no  defense  to  allege  a  consolidation  with  a 
corporation  of  another  state,  unless  the  terms  of  consolidation  or  the  dates 
or  provisions  of  the  statutes  authorizing  it  are  given. 
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May  Term, 

1860. 

HUBBABD 

T. 

Craffbl. 


APPEAL  from  the  Wabash  Circuit  Court. 

Perkins,  J. — Suit  to  foreclose  a  mortgage  given  by  Hulh 
hard  and  wife  to  the  Lake  Erie,  Wabash^  and  St.  Louis 
Railroad  Company;  and  by  said  company  assigned  to  one 
Boody,  and  by  him  assigned  to  the  plaintiff. 

Answer  in  seven  paragraphs — 

1.  The  general  denial. 

2.  That  the  land  was  conveyed  for  a  consideration,  by 
the  railroad  company,  to  Elias  Hubba/rd,  and  by  him,  his 
wife  joining,  mortgaged  to  the  railroad  company  to  secure 
the  payment  of  the  consideration,  and  averring  that  the 
railroad  company  had  no  title. 

It  may  be  here  observed  that  a  demurrer  was  overruled 
to  this  paragraph;  that  issue  was  then  taken  upon  it, 
which  was  tried  and  found  for  the  plaintiff. 

Perhaps  the  paragraph  was  bad  so  far  as  judgment  for 
the  foreclosure  of  the  mortgage  was  concerned.    Hubbard 


*This  was  decided  on  Monday,  May  28,  but  held  back  on  petition  for  a  re- 
hearing. The  petition  was  oyerruled.  The  case  was  twice  argued  by  learned 
counsel. 
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May  Term,   conveyed  to  fhe  railroad  company  the  title  he  received, 

^^^*      and  it  is  difficult  to  perceive,  if  neither  had  title,  how  a 

HvBALBB    simple  judgment  of  foreclosure  could  injure  him.    It  might 

Chaftbl.    be  important  for  him  to  resist  a  personal  judgment  for  the 

amount  left  unpaid  by  the  sale  of  the  land. 

It  has  been  said  that  a  mortgagor,  under  the  circum- 
stances set  out  in  the  paragraph  in  question,  is  estopped 
to  deny  the  title  of  the  mortgagee. 

A  part  of  the  five  remaining  paragraphs  deny  that  the 
grantee  in  the  mortgage  was  a  corporation  at  the  time  of 
the  execution  of  the  mortgage.  Those  paragraphs  are 
bad,  because  the  mortgagor  is  estopped  to  set  up  such 
fact.  This  has  been  often  ruled,  as  a  general  proposition, 
in  this  state;  too  often  to  be  now  denied  as  law,  unless 
shown  to  be  clearly  erroneous.  It  may,  perhaps,  not  be 
applicable  to  suits  on  subscriptions  of  stock  in  corpora- 
tions formed  under  the  general  law;  but  as  to  this  we  here 
decide  nothing. 

These  three  propositions  have  been  judicially  settled  in 

1.  A  default  admits  the  character  in  which  the  plaintiff 
sues  (13  Ind«  R.  143);  at  all  events,  where  that  character 
is  averred  in  the  complaint  A  default  admits  the  mate- 
rial aUegations  in  the  complaint. 

2.  The  general  denial  admits  that  character,  though  the 
rule  is  otherwise  in  New  York,  The  Gtuaga  iron  Compamiif 
y.  DawsoHj  4  Blackf.  202^ — Harris  v.  The  Muskingnmj  S^ 
Co.,  id.  267r— Ind.  Dig.,  p.  469. 

3.  Nid  tiel  corporaiion  puts  in  issue,  so  far,  at  least,  as 
to  require  proof  of  user,  the  existence  of  the  corporation; 
but  where  the  suit  is  upon  a  contract,  at  all  events,  other 
than  of  subscription  for  stock,  made  with  the  corporation, 
in  which  the  existence  of  the  corporation  is  recognized, 
the  party  being  estopped  to  deny  the  existence  of  the  cor- 
poration, cannot  put  the  plaintiff  upon  the  proof  of  it;  be- 
cause his  own  admission,  thus  made,  is  conclusive.  See 
4  Kent  (6th  ed.),  side  p.  261,  note  c. 

Conditions  precedent  must  be  performed  in  cases  of 
suits  for  stock.    8  Ind.  R.  397. 
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Now,  wherein  is  this  a  departure  from  the  general  rule    M»y  Term, 
of  law?    It  seems  to  be  uniformly  conceded  that  if  a  party       ^^^^ 
contract  with  a  corpomtion  after  it  has  forfeited  its  corpo-    Hubbabd 
rate  existence,  he  is  estopped  to  set  up  the  forfeiture*    CHAmL. 
And  it  is  said  the  corporation,  when  sued,  is  estopped  to 
deny  its  corporate  capacity  assumed  in  a  contract.    But 
how  can  it  pay  debts,  if  it  cannot  collect  dues?     So,  it  is 
almost  uniformly  said,  that  irregularities  in  organization 
cannot  be  set  up  in  bar  of  a  suit  by  the  corporation.     See 
Eaton  V.  AspinwcUlj  19  N.  Y.  R.  119;  The  Methodisty  Sfc.  v. 
PickeU,  id.  482. 

Why,  then,  is  not  the  general  proposition  a  sound  and 
reasonable  one,  that  where  persons  are  assuming  to  act  as 
a  corporate  body,  under  a  law  authorizing  such  corpora- 
tion ;  where,  in  short,  user  is  existing,  under  a  pretended 
organization,  and  a  party  contracts  with  such  body  as  a 
corporation,  he  should  be  estopped  to  deny  their  corporate 
existence?  What,  in  fact,  is  here  involved  but,  in  a  wide 
sense,  irregularity  of  organization?  And  why  is  it  not  the 
duty  of  the  contracting  party  to  inquire  in  the  one  case 
as  well  as  the  other?  And  may  not  the  corporation  have 
been  led  to  act  upon  its  means,  in  one  case  as  well  as  the 
other? 

If  the  name  in  which  the  contract  may  have  been  made 
simply,  prima  facie^  imply  a  corporation,  while,  in  fact,  the 
company  is  not  assuming  to  be  a  corporation,  but  only  a 
partnership,  this  fact  may  be  shown.  See  Jones  v.  The 
Cincinnati  Type  Foundry  Company ^  infra*  Such  is  the 
law  in  some  of  the  other  states.  See  Case  v.  Benedict^  9 
Gush.  S40;  Worcester ^  Sfc.  v.  Harding,  11  id.  285;  Jones  v. 
TTie  Bank  of  Tennessee,  8  B.  Mon.  122;  Jones  v.  The  Cin* 
cinnaii  Type  Foundry  Company,  at  this  term'(l). 

The  remaining  paragraphs  admit  that  the  mortgagee 
was  a  corporation  at  the  date  of  the  mortgage,  but  aver 
that  under  the  laws  of  Ohio  and  Indiana  she  had  consoli- 
dated with  an  Ohio  company,  under  a  new  name.  The 
terms  of  the  consolidation  are  not  given;  neither  the  dates 
nor  provisions  of  the  alleged  statutes  of  this  state  or  Ohio 
are  stated ;  no  facts,  indeed,  are  set  forth,  upon  which  any 


604  CASES  IN  THE  SUPREME  COURT 

May  Term,    legal  questibn  can  be  raised*     These  paragraphs  are  bad 
^Q^'      for  uncertainty*    See  Wright  v.  Sunday  11  Ind-  R.  39a 
8TUBOI8         Per  Curainu^-^Tbe  judgment  is  affinned  with  6  per  cent. 
XoDMAv.     damages  and  costs. 

C.  B.  Smithy  W,  J.  Smithy  and  X  M.  Washburn,  for  the 
appellants* 
J*  D*  Cbnner  and  W,  Z.  Stuarty  for  the  appellee* 

(1)  AnU,  89. 


•  ••» 


Sturgis  and  Another  v.  Rodman.* 

APPEAL  from  the  Marion  Circuit  Court. 

Per  Curiam. — Suit  by  Rodman  againsf  Sturgis  and  EU 
lis,  to  recover  money  deposited  with  them  by  the  plaintiff. 
The  defendants  were  non-residents  of  the  state,  and  pro- 
ceedings in  attachment  were  had.  Ozias  Bowen  was 
summoned  as  garnishee*  Several  creditors  of  Sturgis  and 
Ellis  filed  their  claims  under  the  attachment,  and  final 
judgment  was  rendered  against  Sturgis  and  EUiSy  and 
Bowen  as  garnishee,  by  default* 

Several  errors  are  assigned,  but  we  shall  not  notice 
them,  as  no  steps  were  taken  in  the  Court  below  to  cor- 
rect them.  It  has  been  settled  by  several  decisions  that  in 
judgments  taken  by  default,  the  defendant  must  make  his 
application  to  the  Court  below  to  correct  the  error,  if  any 
exist,  before  bringing  the  case  here. 

The  appeal  is  dismissed  with  costs. 


*ThiB  case  was  decided  on  the  8th  of  June.    A  petition  for  a  rehearing  was 
filed  on  the  7th  of  Augutt,  and  OTCtmled  on  the  SSd  of  November, 


OF  THE  STATE  OP  INDIANA.  605 

May  Term, 

Parish  and  Another  v.  Heikes.*  1860. 


A  paragraph  of  an  answer  setdng  up  the  pendency  of  another  cause  which 
ooght  to  be  joined,  must  state  facts  showing  that  the  causes  are  such  as  may 
be  jomed.  The  general  allegation  that  the  causes  ought  to  be  joined,  or 
that  the  notes  sued  on  were  made  by  the  same  parties  on  the  same  day,  is  not 
sufficient. 

Upon  affidavit  by  the  plaintiff's  attorney  that  the  plaintiff  is  a  non-resident,  &c., 
an  order  against  him  to  answer  interrogatories  may  be  stricken  out;  and  the 
overruling  of  a  motion  by  defendant  for  a  continuance  till  the  next  day  to 
enable  him  to  file  an  affidavit  of  the  matciiality  of  such  answers,  is  not  an 
abuse  of  discretion,  where  it  appears  by  an  undertaking  for  costs  that  the 
plaintiff  was  a  non-resident. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas. 

Hanna,  J. — Suit  by  an  assignee  against  the  maker  of 
promissory  notes. 

Answer,  first,  denial;  second,  payment;  third,  usury; 
fourth,  that  another  suit  between  same  parties  was  pend- 
ing in  same  Court  for  another  note  given  at  same  time, 
and  that  said  causes  of  action  ought  to  be  joined,  or  the 
plaintiff  pay  the  costs  of  one  of  the  suits,  &c;  fifth,  denial 
of  assignment. 

Interrogatories  were  also  filed,  which  the  plaintiff  was 
required  to  answer  by  an  order  to  that  effect. 

There  was  a  demurrer  sustained  to  the  fourth  paragraph 
of  the  answer,  because  it  did  not  state  facts  sufBcient. 

Reply  in  denial  as  to  the  second  and  third. 

Upon  the  affidavit  of  the  attorney  of  the  plaintiff,  of  the 
non-residence  and  absence  from  Court  of  plaintiff,  the  or- 
der to  answer  interrogatories  was,  upon  the  calling  of  the 
cause  for  trial,  stricken  out,  and  a  motion  to  continue  until 
the  next  day  to  enable  the  defendant  to  file  an  affidavit  of 
the  materiality,  &c.,  of  an  answer  thereto,  was  overruled. 

Upon  the  trial,  the  notes  and  assignments  were  admitted 
in  evidence  without  proof  of  their  execution,  or  any  written 
notice  (2  R.  8.  p.  97)  that  they  would  be  offered  in  evi- 
dence. 


Parish 
▼. 


*  This  case  was  decided  on  the  12th  of  June»    A  petition  for  a  rehearing  was 
filed  on  the  2dd  of  Julif,  and  oYOmUed  on  the  3d  of  December. 
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Kav  Term, 

I860, 

Pabibh 

T. 

Hbikbs. 


These  various  rulings  were  each  questioned,  and  are  now 
objected  to  here  as  enroneous. 

The  demurrer  was  properly  sustained;  the  paragraph  did 
not  state  facts  showing  that  the  causes  of  action  were  such 
as  might  be  joined.  2  R  S.  p.  43.  The  general  allega- 
tion that  they  ought  to  be  joined  was  not  sufficient;  nor 
that  the  notes  were  executed  on  the  same  day  and  by  the 
same  parties. 

A  legitimate  mode  of  informing  the  Court  of  ihe  absence 
of  the  plaintiff  was  by  affidavit,  which  presented  a  suffi- 
cient reason  for  the  order  of  the  Court  in  reference  to  the 
answer  to  interrogatories. 

The  motion  to  delay  the  case  was  then  addressed  to  the 
sound  discretion  of  the  Court  We  do  not  perceive  any 
abuse  of  that  discretion,  especially  when  we  take  into  con- 
sideration the  fact  that  an  undertaking  for  costs  was  filed 
with  the  complaint,  which  implied  the  non-residence  of  the 
plaintifil 

The  statute,  2  R  S.  p.  97,  has  reference  to  writings  of- 
fered in  evidence,  other  than  those  pleaded  as  the  founda- 
tion of  the  action,  or  defense.  2%^  SUUe  v.  JETart,  12  Ind. 
R.424. 

Per  Curiam. — The  judgment  is  affirmed  with  1  per  cent. 
damages  and  costs* 

D.  Mace  and  /.  L.  3Rller^  for  the  appellants. 

&  A,  Huff  and  TL  Janes^  for  the  appellee. 


APPENDIX. 


Vail  r.  Heustis.* 

A  party  may  purchase  a  bill  of  exchange  at  any  rate  of  diBconnt;  but  if  it  be 
shown  that  the  transaction  was  not,  in  its  inception,  real,  but  a  mere  device 
to  eyade  the  statate  against  nsnry,  the  money  adranced  win  be  regarded  as 
a  loan. 

Where  the  bill  was  drawn  by  a  partner  upon  the  firm,  to  his  own  order,  and 
accepted  by  him  in  their  name  and  indorsed  to  another,  the  question  whether 
the  payee  could  maintain  a  suit  upon  it  at  maturity,  is  immaterial  in  deter- 
mining the  character  of  the  transaction. 

APPEAL  from  the  Dearborn  Court  of  Common  Pleas. 

Davison,  J. — Heustis^  the  plaintiff  below,  bronght  this 
action  against  Fat7,  who  was  the  defendant,  npon  the  in- 
dorsement of  a  bill  of  exchange  for  the  payment  of  750 
dollars.  The  bill  bears  date  Cincifmati^  June  29, 1857;  was 
drafwn  by  the  defendant,  payable  to  himself,  at  the  branch 
of  the  bank  of  the  state  of  hidicma^  at  Lawreneeburgh; 
was  accepted  by  BateSj  Neily  and  Vail;  and  indorsed  by 
the  payee  to  the  plaintiff  The  complaint  shows  that  the 
acceptors  did  not  pay  the  bill  when  it  became  due,  upon 
presentation  at  the  place  where  it  was  made  payable,  of 
which  the  defendant  had  due  notice,  and  that  the  bill  re- 
mains due  and  unpaid,  &c. 

The  defendant  answered — 

1.  By  a  general  denial. 

2.  That  the  bill  was  drawn,  accepted,  and  indorsed  at 


*This  case  was  decided  at  the  Nooexriber  term,  1859,  but  was  mislaid,  and 

not  found  in  time  for  publicstion  in  its  proper  place. 
A  petition  for  a  rehearing  waa  filed  January  81, 1860,  and  OTennled  Man  ^• 
The  case  is  followed  in  a  case  between  the  same  parties,  ante,  85,  where,  not 

being  able  to  find  the  names,  the  Beporter,  by  mistake,  says  "there  is  no  such 


case." 
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May  Teim,  Lawrenceburgk^  in  the  presence  of  the  plaintiff,  and  not  in 
^^^'  Cincinnati;^  that  the  plaintiff,  who  discounted  it,  did,  nsuri- 
Vail  ously,  corruptly,  and  contrary  to  law,  reserve,  contract  for, 
Hbcbtib.  and  receive  interest  upon  the  principal  of  the  bill,  at  a 
greater  amount  than  six  per  cent  per  annum;  viz.,  at  the 
rate  of  two  per  cent,  per  month  in  advance,  and  that 
the  amount  so  paid  to  the  plaintiff  for  interest  reserved, 
amounted  to  the  sum  of  60  dollars;  that  the  bill  was 
dated  Cincinnati^  Ohio^  for  the  purpose  of  evading  the 
laws  against  usury,  and  was  drawn,  accepted,  and  in- 
dorsed by  the  defendant,  upon  and  for  the  loan  of  a  sum  of 
money,  viz.,  750  dollars,  which  was  then  and  there  loaned 
by  the  defendant  to  the  plaintiff,  &c. 

Reply  in  denial  of  the  second  paragraph. 

The  Coart  tried  the  cause,  and  found  for  the  plaintifl 
756  dollars,  72  cents;  and  having  refused  a  new  trial,  ren- 
dered judgment,  &c 

Upon  the  trial,  the  plaintiff  gave  in  evidence  the  bill  of 
exchange;  proved  that  it  was  duly  presented  for  payment; 
that  it  had  been  regularly  protested  for  non-payment;  and 
that  notice  of  protest  had  been  duly  given;  and  rested. 

And  thereupon  the  defendant,  to  sustain  his  second  de- 
fease, introduced  the  plaintiff,  who  testified  substantially 
as  follows:  Vail^  the  defendant,  was  a  member  of  the  firm 
of  Bates^  Neil^  and  VaU^  who  were  partners  in  a  railroad 
contract.  He  vtras  their  financial  partner;  attended  to  sell- 
ing their  real  estate,  and  raising  money  with  which  to  carry 
on  their  contract;  had  frequently  requested  plaintiff  to 
purchase  bills  on  said  firm,  offering  to  sell  them  at  a  cer- 
tain amount  off  their  face,  which  was  always  equal  to  two 
per  cent,  per  month.  On  the  day  the  bill  in  question  was 
drawn,  Vail  met  plaintiff  on  the  street;  said  he  wanted  to 
raise  money-— to  sell  plaintiff  a  bill  on  Bates^  Neil^  and 
Vail;  and  they  went  to  VaiPs  house  in  Lawrenceburghj 
where,  in  his  own  handwriting,  he  drew,  accepted,  and  in- 
dorsed the  bUI,  and  proposed  to  allow  plaintiff  two  per 
cent,  per  month,  which  was  deducted  from  the  face  of  the 
bill.  He  first  proposed  to  date  the  bill  at  Lawrenceburgh, 
and  make  it  payable  in  dncintiaii,  Ohio;  but  plaintiff  ob- 
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jectedy  for  the  reason  that  he  did  not  understand  doing   MayTeim, 
bosinesB  in  the  banks  in  Cincinnati.    The  bill  was  then       ^^^^' 
drawn,  accepted,  and  indorsed,  as  it  stands.    Plaintiff^  in       ^^^^ 
his  testimony,  says  that  the  transaction  was  the  purchase    Hbustib. 
of  the  bill,  and  not  the  loan  of  money. 

The  statute  is  that  ^4nterest  upon  the  loan  or  forbear- 
ance of  money,"  &c.,  ''shall  be  at  the  rate  of  six  dollars  a 
year  upon  one  hundred  dollars;  and  no  greater  rate  of  in- 
terest shall  be  taken  directly  or  indirectly,"  &c.  1  B.  S. 
p.  343,  §  1. 

Thus,  it  will  be  seen  that  the  amount,  in  this  instance, 
deducted  from  the  biU,  was  more  than  the  statutory  rate 
of  interest.  Hence,  the  inquiry  arises,  was  the  sum  actu- 
ally received  by  the  defendant  a  loan  of  money? 

The  instrument  in  suit  is  in  the  form  of  an  ordinary  bill 
of  exchange,  and  the  plaintiff  had  a  right  to  purchase  it  at 
any  rate  of  discount  agreed  on  by  the  parties,  unless  the 
evidence  shows  that  it  was  Hot,  in  its  inception,  a  real 
transaction,  but  a  mere  device  to  evade  the  statute.  If  it 
was,  then  the  money  advanced  on  the  bill  was,  in  contem- 
plation of  law,  a  loan  to  the  defendant. 

But  it  is  argued  that  the  payee  could  not  have  main- 
tained an  action  on  the  bill  at  its  maturity;  and  that, 
therefore,  it  was  not  a  real  transaction.  This  reasoning 
does  not  seem  to  be  correct.  The  proof  is,  that  the  de- 
fendant was  the  financial  partner  of  the  firm  of  Bates^ 
Neilj  and  Vailj  and  as  such  was  authorized  to  raise  money 
to  carry  on  the  railroad  contract;  and,  in  the  absence  of 
contrary  proof,  it  may  be  inferred  that,  for  such  purpose, 
he  had  a  right  to  draw  a  bill  upon  the  firm,  to  his  own 
order,  and  accept  it  in  their  name.  The  question  whether 
the  payee  could  or  could  not  have  sued  on  the  bill,  is  not 
material,  because  when  indorsed  it  became  operative  in  the 
hands  of  the  indorsee.     Edw.  on  Bills,  pp.  186, 187. 

But  whether  the  transaction,  in  this  case,  was  or  was  not 

''a  loan  of  money,"  was  a  pure  question  of  fact  properly 

submitted  for  trial  under  the  pleadings.     And  the  Court, 

sitting  as  a  jury,  having  in  effect  decided  that  it  was  not  a 

Vol.  XIV.— 39 
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M*y  Term,   loan,  we  are  inclined,  in  view  of  the  evidence,  to  sustain 

186(X i^  decision. 

Vail  pg^  Ckmam, — The  jndgment  is  affirmed  with  3  per  cent. 

Hbubtu.     damages  and  costs* 

J.  Schwartz  and  P.  L.  Spooner^  for  the  appellant. 
D.  S,  Major  J  for  the  appellee. 


AN  INDEX 


TO   THE  PRINCIPAL  MATTERS 


CONTAINED  IN  TECIS  VOLUME. 


A. 

ABATEMENT. 
See  Plbadino,  5. 

ACCESSORY  AND  ACCOMPLICE. 
See  Cbimikal  Law,  8, 12. 

ACKNOWLEDGMENT. 
See  Dbbd,  1. 

ACQUITTAL. 
See  Cbimikal  Law,  43;  Jubt,  1. 

ACTION. 

1.  AsBQinpsit  lay  to  recover  the  Btipnlated  price  due  on  a  special  contract  not  under  seal, 
where  the  contract  had  been  completely  execated,  so  that  only  a  dnty  to  pay  the  money 
remained,  and  it  was  not  necessary,  in  snch  case,  to  declare  npon  a  special  agreement. 
This  mle  is  applicable  to  pleadings  nnder  the  code. — Brown  y.  Perry y  32. 

2.  The  abolition  of  the  distinction  between  actions  at  law  and  snits  in  equity,  does  not  enti- 
tle a  party  to  recover  in  a  case  where,  before  snch  abolition,  he  conld  not  have  recovered 
either  at  law  or  in  equity. — Woodford  y.  Leavenworth,  311. 

See  JoiNDBB  OF  Causbs  of  Action;  Judgmbnt,  5,  6;  Malpbacticb  of  a  Phtsiciait; 
Mabitimb  Libns;  Subtbbbakban  Watbbs  ;  Usb  and  Occupation. 

ADJOURNMENT. 
See  Pbacticb,  8. 

ADMINISTRATORS. 
See  Exbgutobs  and  ADMnriSTBATOBa. 
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ABMI88IOKS. 

The  admissioiiB  of  a  ptity  miut  be  teoeived  with  cantion  by  the  jnry,  particalariy  when  the 
witness  can  only  gi^e  part  of  them.— CAondZer  t.  Schwmooer,  324. 

ADULTERY. 

An  affidayit  charging  a  person  with  liying  in  open  and  notorious  adnlteiy  or  fornication^ 
most  allege  a  living  together.  Occasional  illicit  intercourse  between  the  defendant  and  the 
woman  named,  is  not  sufficient  ground  for  the  chaige.— 77^  StaU  ▼.  Gwrtrdl,  260. 

See  Intbbbooatobixs,  1. 

ADVERSE  POSSESSION. 

1 .  A  rightful  title  is  not  necessary  to  constitute  an  adyerse  possession  such  as  will  sustain  the 
plea  of  the  statute  of  limitations.  Possession  under  claim  or  color  of  title  is  sufficient. 
The  fact  of  possession  and  the  quo  ammo  it  commenced,  are  the  only  tests. — Doe  er  <2m. 
Durm  T.  Heariek,  242. 

2.  Possession  taken  and  continued  in  good  faith,  under  an  assertion  of  right  and  a  daim  of 
title  beliered  to  be  good,  may  be  adTerse,  though  the  daim  of  title  be  under  a  sale  for  taxes 
prior  to  which  the  land  sold  was  not  adyertised. — Ibid. 

3.  When  a  purchaser  of  land  from  the  United  States,  has  made  the  final  payment  and  is  enti- 
tled to  a  patent,  he  is  the  equitable  owner  of  the  premises;  and  if  an  adrerse  possession  be 
set  up,  the  statute  of  limitations  will  run  against  such  purchaaer;  for  after  becoming  enti- 
tled to  a  patent,  he  might  at  any  time  obtain  possession  of  the  premises  by  a  suit  in  equity. 
^Ibid. 

m 

AFFIDAVIT. 

What  muet  be  charged,]  See  Adultbbt. 

For  Rehearing,]  See  Appbal,  6. 

According  to  Belief,  good,]    See  Attachmbkt,  4;  Infobmatiom,  5. 

Of  MaUdoHM  Injury,]  See  Cbimikal  Law,  84. 

Who  mag  Certifg,]  See  Fobbiok  Commissiokbbs. 

For  Attadimeni,]  See  Plbadibo,  10. 

Of  Jurors,]  See  Pbaoticb,  I ;  Vbbpict,  3. 

To  set  aside  Dtfmdt,]  See  Pbaoticb,  20. 

Of  lost  Note,]  See  Pbomissobt  Notbb,  12, 13. 

Of  PubUcation,]  See  Baii«boaj>  Compabt,  S. 

See  CoNTiircrAKCB,  1, 4;  Istvobxatiob,  2;  Nbw  Tbiai,  2  to  8;  Uscbt,  4. 

AGENCY. 

An  agent  is  a  competent  witness  to  proTe  his  authority  where  it  is  given  by  parol. —  Wolf  et 
al,  T.  Smith,  360. 

See  Deposit. 

AMENDMENT. 

Where  the  proof  varies  from  the  ayerment,  the  pleading,  being  amendable  below,  will  be  con- 
sidered as  amended  in  the  Supreme  Court. — Cleavdand  y.  Roberts,  511. 

See  Ebbob;  Exbcutobs  avd  Adxibjbtbatobb,  6. 
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ANSWER. 
See  PLBAmir«,  1  to  6,  8, 10, 19, 18,  U,  16, 17,  90,  91,  26,  98  to  85,  89,  40. 

ANTENUPTIAL  CONTRACTS. 
See  HneBAHD  ahd  Wxra,  8. 

APPEAL. 

1.  If  a  person  apply  for  license  to  sell  liqnor  under  the  present  statute,  and  show  himself  to  be 
within  the  class  entitled  thereto,  and  offer  compliance  with  the  law,  and  the  county  board 
refuse  the  license,  he  may  appeal  to  the  Circuit  Court  under  the  general  statute. — Ex  parte 
Dunn,  1S9. 

2.  But  a  remonstrant  against  the  issuing  of  license  to  retail,  cannot  appeal  from  the  decision 
of  the  county  board  as  to  the  fitness  of  the  applicant.  The  general  act  (1  R.  S.  p.  229) 
does  not  apply. — Drapert  v.  7%<!  State,  123. 

3.  Affidavit  by  A*  alleging  that  on,  ftc,  when  he  was  about  starting  to  remore  from  the  state, 
a  summons  was  served  on  him  at  the  suit  ofB.;  that  he  was  Informed  at  the  time  that  only 
about  10  dollars  was. claimed  (he  does  not  state  who  informed  him);  that  he  owed  B.  a 
note  of  10  dollars,  and  supposed  it  was  that  for  which  suit  was  brought;  but  having  made 
arrangements  to  pay  that,  and  knowing  that  he  did  not  owe  him  any  other  sum,  and  it  be- 
ing some  distance  to  the  office  of  the  justice,  he  continued  on  his  journey,  and  remained 
out  of  the  state  for  mors  than  thirty  days  after  judgment,  which  was  for  99  doHars,  76 
cents,  and  was  not,  during  that  time,  aware  of  said  judgment;  that  said  judgment  was 
wholly  unjust;  and  therefore,  &c.;  whereupon  A,  moved  that  an  appeal  be  audiorized  by 
the  Common  Pleas  Court,  &e.,  under  the  statute.  Held,  tiiat  no  sufficient  error  is  shown  to 
authorize  an  appeal  after  thirty  days. — Tucker  v.  Makepeace,  186. 

4.  Upon  the  dismissal  of  an  appeal,  the  parties  are  out  of  Court;  and  die  refiling  of  the  re- 
cord is  the  institution  of  a  new  suit,  at  least  so  fStf  as  to  require  that  notice  shall  be  given 
to  the  defendant. — The  Board  of  Oomm're,  fre,  T.  Brotm,  191. 

5.  A  reheating  cannot  be  had  upon  an  affidavit  filed  more  than  sixty  days  after  the  judg- 
meat'^Ihid. 

6.  Where  the  appellant  submitted  a  came  in  the  Supreme  Court  without  the  appelfee  being 
in  Court,  and  the  cause  proceeded  to  judgment  before  the  error  was  discovered,  the  Court 
granted  a  rule  upon  the  appellant,  and  ordered  notice  thereof,  to  show  cause  why  the  jndg^ 
ment  should  not  be  revoked,  and  the  submission  set  aside.— 76uf. 

7.  The  Court  of  Comm^on  Pleas  hae  no  authority  to  order  a  justice  of  the  peace  to  grant  aju 
appeal  from  his  judgment,  after  the  expiration  of  the  thirty  days  allowed  by  statute.— 7^« 
State  V.  KwUteri,  374. 

8.  The  statute  in  reference  to  filing  a  tranecript  of  a  justice  of  the  peace,  is  merely  directory 
as  to  the  hand  of  the  person  by  whom  he  shall  lodge  the  transcript  with  the  deiA:.— Bur- 
gess V.  Matlock  et  ai.,  475. 

9.  If  an  appellee  join  in  error,  and  then  add  a  paragraph  alleging  tiiat  the  appeal  was  Hot 
taken  within  three  years,  &c.,  he  waives  his  joinder. — Smith  et  al,  v.  Conlan,  518. 

10.  And  it  seems,  that  if  the  appellant  submit  the  case,  without  a  reply  to  such  answer,  he  ad- 
mits its  truth. — Ihid. 

By  Oarmshee,  from  a  Justice.]  See  ATTAOHMxirT,  3. 

Upon  Perfected  Record.]  See  Pbaotiob,  11. 
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AFFEARAKCE. 

1.  To  coiutitnte  sa  appeanmoe,  there  miut  be  some  fonnid  tatry,  or  plee,  or  moticm,  and 
thiB  most  be  of  record,  end  can  be  tried  only  by  the  record.— -<Sbott  tt<d.T»  Hv&  et  al.^  136. 

2.  The  appeanmce  of  defendants,  a  part  of  whom  haTe  not  been  lerred  with  process,  at  the 
taking  of  depositions  to  be  used  in  the  cause,  was  hM  not  to  be  such  an  appearance  ns 
would  defeat  an  application  to  remoTe  the  cause  to  the  Circuit  Court  of  the  United  States, 
under  the  act  of  congress  of  1789.— /Urf. 

8ee  CoBTB,  3;  Coubt  of  Cohciliatiok,  8;  Maritimb  Libks,  4,  5. 

ARBITRATION  AND  AWARD. 

1.  If  either  party  to  a  submission  to  arbitration  fiul  to  porfonn  the  award,  the  other  party  has 
two  remedies.  He  may  hare  the  award  made  a  judgment  of  the  Court  designated  in  the 
agreement  to  submit,  or  he  may  haye  an  acdon  upon  the  arbitration  bond. — Coats  ei  aL  t. 
Kiffer,  179. 

2.  Bat  neither  of  the  remedies  can  accrue  against  a  party  who  has  not  been  serred  with  a 
copy  of  the  award.-— Auf. 

3.  Where  parties  agree  to  a  common-law  arbitration,  without  fixing  the  time  and  place  of 
rendering  the  award,  notice  of  the  award  must  be  giyen  to  both  parties.  This  haring  been 
done,  a  suit  may  be  brought  upon  the  award  in  any  Court  having  jurisdiction. — Fronds  t. 
^mes,  261. 

4.  Where  parties  agree  to  an  arbitration  under  the  statute,  they  must  follow  the  statute,  un- 
less, in  giren  particulars,  they  waive  its  requirements.  The  statute  requires  that  a  copy  of 
the  award  shall  be  deliTered  to  each  party  within  a  certain  time.  And  where  the  agreement 
is  that  the  award  be  made  a  rule  of  Coiut  (naming  the  Court),  as  provided  by  the  statute, 
it  must  be  filed  and  enforced  pursuant  to  the  agreement. — ItntL 

5.  Or  a  suit  may  be  brought  upon  the  bond  of  submission.  This  is  a  branch  of  tiie  statutory 
remedy.^Auf. 

6.  A  suit  pending  may  be  referred  to  arbitration  under  a  rule  of  Court;  but  as  the  statute 
makes  no  pvoTiiion  fiur  this  class  of  aibitrations,  the  proceedings  must  be  regulated  by  the 
rule  of  reference,  the  agreement  of  the  parties,  or  tiio  common4aw  practice. — Ibid. 

7.  The  tiiree  modes  are  cumulative  remedies,  and  any  of  them  may  be  adopted;  but  when 
adopted,  it  must  be  pursued  unless  a  deviation  be  agreed  to  by  both  parties. — Ibid, 

8.  The  award  in  this  case  (see  the  opinion)  was  not  void  for  uncertainty. — Canon  v.  £^5- 
wine,  256. 

9.  There  was  no  submission  of,  nor  award  upon,  the  title  to  real  estate.  See  the  snbmiseioB 
and  award  in  the  opinion.— 76uf. 

10.  At  common  law,  where  the  matter  submitted  to  arbitration  involved  a  mere  question  of 
damages,  the  submission  might  be  by  parol,  by  a  simple  writing,  or  by  deed. — Ibid. 

11.  In  a  common-law  arbitration,  the  award  may  be  valid  though  not  attested  by  a  witness, 
and  though  copies  of  it  are  not  furnished  to  the  parties  by  the  aH>itrator8.  AUter,  in  ca^e 
6f  a  statutory  award. — Ibid. 

12.  All  objections  that  could  be  successfully  urged,  either  at  Uw  or  in  chancery,  against  an 
award,  may  now  be  made  in  a  suit  upon  it.— 7W. 

13.  Mistake  of  law  was  not  one  of  those  objections.— i6ti/. 

If  rdied  upon  must  be  fieaded,]  Bee  Etidbfcb,  2. 

See  JuDOXBVT,  1. 
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ASSAULT  AND  BATTERY. 

1.  Suit  for  fusaolt  and  battery.  Demurrer  to  ft  paragraph  of  the  complaint,  assigning  for 
canse  that  it  contained  two  canses  of  action,  oyermled.  Hddf  that  this  was  right:  the  ob- 
jection should  hare  been  taken  by  motion  to  strike  out — Sddoster  y.  Fox,  366. 

2.  The  defendant  answered  by  general  denial,  and  specially,  son  assaub  tiemesne.  A  demurrer 
was  sustained  to  the  second  paragraph.  Hdd,  that  this  was  right,  because  it  did  not  show 
that  the  first  assault  alleged  justified  or  excused  the  second,  for  which  suit  was  brought — 
Ibid, 

3.  The  defendant  filed  a  third  paragraph  of  his  answer,  setting  forth  that  he  had  not  been 
cited  before  the  Court  of  conciliation.  Hdd,  that  this  was  no  bar  to  the  suit.  It  might 
hare  been,  for  a  motion  upon  taxation  of  costs. — Ibid, 

4.  On  the  trial,  the  defendant  offered  to  prove,  in  mitigation  of  damages,  that  the  plaintiff 
had  caused  a  prosecution  for  malicious  mischief  to  be  instituted  (among  others)  against  the 
minor  son  of  the  defendant,  and  that  he  assaulted  and  beat  him  for  so  doing.  He  also 
offered  to  give  the  record  of  such  prosecution  in  eyidence.  He  also  offered  to  proye  that 
the  plaintiff  had,  some  two  or  three  days  before  the  commission  of  the  assault  and  battery, 
given  defendant  great  provocations,  without  specifying  particularly  what  they  were.  Held, 
that  if  matter  in  mitigation  can  be  given  in  evidence  under  the  general  denial,  the  above 
items  of  evidence  were  rightly  excluded — ^the  first  as  being  no  matter  of  mitigation;  the 
second  as  being  irrelevant;  and  the  third  as  being  too  indefinite  in  the  offer,  and  probably 
of  too  long  prior  occurrence. — Ibid. 

ASSAITLT  AND  BATTEBY  WITH  INTENT  TO  MURDER. 

See  Indictmbnt,  1. 

ASSESSMENT  OF  DAMAGES. 
See  Cities,  2;  Damages. 

ASSIGNMENT. 

A.  deposited  with  B.,  a  justice  of  the  peace,  certain  claims  for  collection,  and  took  a  receipt 
therefor,  June  22, 1855.  Afterwards  B,  collected  65  dollars  on  the  claims.  A.  transferred 
the  receipt,  by  indorsement  in  writing,  to  C,  February  14, 1856,  of  which  the  justice  had 
notice  in  that  or  the  ensuing  month.  C.  demanded  the  65  dollars,  AprU  2, 1856.  Payment 
refused.  In  the  spring  of  1855,  A.  held,  as  assignee,  a  note  for  80  dollars  which,  for  a  full 
consideration,  he  assigned  to  D.  who  assigned  it  to  E.  In  the  summer  of  1855,  A,  ar- 
ranged by  parol  that  D,  should  receive  from  the  justice,  as  much  of  the  proceeds  of  the 
claims  as  would  pay  him  for  the  consideration  of  the  assignment  of  the  note  by  ^.,  and  in 
Mardi,  1856,  the  justice  paid  him  the  65  dollars  collected,  and  D.  paid  it  to  E.  The  as- 
signee of  th^  receipt,  C,  sued  the  justice  for  the  refusal  to  pay  the  65  dollars  to  him.  Hdd, 
that  the  indorsement  on  the  receipt  amounted  to  no  more  than  an  equitable  assignment  of 
the  claims,  or  the  judgments  when  recovered,  and  the  instrument  not  being  assignable  by 
statute,  the  assignee  took  no  greater  interest  than  would  have  passed  by  mere  delivery,  with- 
out indorsement;  that,  hence,  the  transaction  was,  in  effect,  but  a  parol,  equitable  assign- 
ment, to  which  even  the  delivery  of  the  receipt  was  not  essential;  that  the  arrangement 
previously  made  with  D,  by  which  he  received  the  money  collected,  was  also  a  parol  equita- 
ble assignment,  to  the  amount  designated,  differing  from  the  one  subsequently  made  to  C, 
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only  in  the  non-essontial  point  of  the  deHrerf  of  the  receipt;  that  the  Msignment  to  Z>.  be- 
ing prior  in  point  of  time,  he  was  entitled  to  be  first  paid,  notwithstanding  the  fact  that  the 
snbseqnent  assignee  first  notified  the  justice  of  his  assignment. — White  y.  WUey,  496. 

See  AssioKicBiiT  vob  Bxhbfit  of  Cbbpitobs;  Covtbact,  3,  5,  6;  Cobpobatiobb,  11, 

12;  Lbasb;  Pbomissoby  Notbs,  1,  6,  8. 

ASSIGNMENT  FOB  BENEFIT  OF  CREDIT0B8. 

1.  A  resenration  of  the  surplns  to  an  assignor,  where  it  is  made  to  depend  npon  certain  con- 
ditions to  be  complied  with  by  the  creditors,  and  particularly  npon  die  condition  of  releas- 
ing die  debtor,  will  aroid  the  deed  of  assignment;  but  the  creditor  maj  be  exdnded  from 
the  benefit  of  the  fund,  unless  he  abide  the  assignment  ond  awut  the  closing  of  it  for  anj 
balance  that  may  be  due  him  after  die  fund  is  exhausted,  and  the  fund  may  be  applied  np- 
on claims  of  other  creditors,  without  rendering  the  deed  fraudulent  per  se. — McFariand 
ei  al,  T.  BirdsaU  et  al.,  1S6. 

2.  In  the  absence  of  the  requirement  of  a  release  from  the  creditor,  the  mere  hypothetical  re- 
serration  of  the  surplus  to  the  debtor  will  not  yitiate  the  assignment— /6t<f. 

3.  Where  the  deed  is  legal  on  its  fkoe,  eridence  tending  to  show  that  the  assignment  was  an 
honest  transaction  is  admissible.— /6uf. 

See  Taxbb,  12. 

ASSUMPSIT. 
See  Action,  1. 

ATTACHMENT. 

1.  Attachment  against  a  foreign  corporation.  Debtors  of  the  corporation,  residing  in  diU 
state,  being  garnished,  they  appeared  and  answered,  admitting  die  indebtedness,  without  id 
all  cases  specifying  the  nature  of  the  evidence  of  the  indebtedness,  and  in  no  case  claiming 
exemption  finom  judgment  on  the  ground  that  such  eridence  was  pi^r  governed  by  the  law 
merchant.  Judgments  were  rendered  against  them.  Subsequeody,  the  oorporadon  made 
an  assignment,  and  the  assignees  appeared  in  the  attachment  suit,  and  answered,  setting  up 
the  assignment,  and  claiming  that  the  evidences  of  indebtedness  against  the  gaznishees  had 
passed  to  them,  so  as  to  make  the  garnishees  debtors  to  the  assignees;  but  they  did  not 
show  that  those  evidences  were  negotiable  pi^r.  Hdd,  that  their  answer  was  bad«  and 
that  the  judgments  were  right. — Stetson  et  al,  v.  deneojf  et  al,,  453. 

2.  A  sheriff  or  his  deputy  taking  property  in  attachment,  may  keep  it  himself,  and  receive 
the  amount  allowed  by  the  Court  therefor,  or  he  may  employ  some  one  to  keep  it,  pay  him 
therefor,  and  receive  the  amount,  collected  as  part  of  the  costs,  unless  he  pay  the  keeper 
more  than  the  Court  will  aUow.^^ofies  v.  Thomm,  474. 

3.  The  defendant  in  a  proceeding  in  garnishment,  may  appeal,  under  the  general  statute,  from 
the  Judgment  of  a  justice. — Burgeu  v.  Matlock  et  al.,  476. 

4.  Ab  affidavit  for  an  attachment  in  the  words  as  affiant  "verily  believes,"  is  sufficient— Jkfr- 
Namara  T,  Elite,  616, 

5.  Where  the  proceedings  on  an  attachment  do  not  show  that  the  property  was  attached  in 
the  presence  of,  nor  that  it  was  appraised  by,  a  householder,  an  order  for  its  sale  wiU  be  re- 
versed.— Ibid. 

See  Costs,  5;  Mabitimb  Libfs,  1, 2,  5, 6;  Plbabino,  10. 
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ATTORNEYS. 
Pro$eading  and  Diatrid  dutmd.]       See  OrFica,  &e.,  10. 

AUDITOB  OF  STATE. 
See  Banks  and  Bakkiko,  2, 3,  5;  Claims  against  ths  State. 

B. 

BANKS  AND  BANKING. 

1.  The  isfiuing  of  a  note  bj  a  baaV  ox^ganized  under  the  general  banking  law  of  1852,  and 
the  receiving  of  it  hj  the  holder  as  monej,  is,  in  efiisct,  a  contract  between  the  holder  and 
the  bank  that  the  latter  will  pay  it  on  demand;  and  upon  the  refusal  of  the  bank  to  do  so, 
^t  may  be  sued  by  the  holder. — Canw^,  Pregident,  fpe.,  j.  E31, 131. 

2.  Section  8  of  that  act  confers  no  power  npon  the  aaditor— the  tmst  ftinds  haying  been  ex- 
hansted— to  sue  the  bank  for  a  balance  due  die  note-holder.-rAicf. 

3.  The  measures  to  be  adopted  by  the  auditor  to  prevent  loss  to  note-holders,  relate  solely  to 
the  management  of  the  stocks  transfbrred  to  him  by  the  bank. — Ibid, 

4.  The  note-holder  may  sue  the  bank  without  in  tiie  first  instance  filing  certificates  of  protest 
with  the  auditor — the  stocks  in  the  hands  of  the  latter  being  merely  collateral,  security. — 
Ibid. 

5.  There  is  nothing  in  the  act  requiring  the  auditor  to  delay  the  payment  of  such  protested 
notes  untii  all  the  notes  issued  by  the  bank  hare  been  deposited  in  his  office. — Ibid. 

6.  In  a  suit  against  die  baidL,  upon  fidlure  to  pay  on  demand,  the  notes,  or  a  copy  of  them, 
should  be  filed  widi  the  complaint;  and  the  fact  that  diey  are  deposited  in  the  auditor's  of- 
fice, does  not  excuse  a  fUlure  to  file  than  or  a  copy.— iUdL 

7.  It  asems,  that  the  filing  of  one  note,  or  a  copy  of  it,  of  eadi  denomination,  vitii  an  aver- 
ts ment  that  there  were  other  notes,  enumerating  them,  of  like  denomination,  would  l>e 

sufficient. — Ibid. 

BASTARDY. 

1.  In  a  proseention  for  bastardy,  the  credibility  of  die  mother  of  the  diild  is  neoessarily  a 
question  for  the  jury,  in  weighing  her  testimony.— M;CWfeit^A  v.  The  State  ex  rd,  Wilson  ^ 
391. 

2.  In  a  prosecution  for  bastardy,  die  jury  may  consider,  in  determining  the  credibility  of  the 
relatrix,  the  youth  of  the  deftnda&t,  and  the  testimony  of  the  relatrix  that  he  never  had! 
connection  with  her  but  onoe,  previous  to  which  she  had  had  no  intimacy  widi  him  whatever,, 
and  had  not  since  intimated  her  condition  to  him,  or  asked  reparation,  except  by  instituting 
the  prosecution. — O'Brien  v.  The  State  ex  rd.  Swift,  469. 

3.  Where  the  child  was  bom  eight  and  a  half  months  after  die  alleged  single  act  of  inter- 
couiije,  it  was  held  tliat  the  defendant  might  prove  that  the  motiier  had  had  sexual  intei^ 
course  with  other  persons  within  two  weeks  preceding  and  two  weeiu  succeeding  the  alleged 
date  of  her  impregnation,  and  that  such  proof  should  be  considered  by  the  jury  in  connec- 
tion with  her  credibility  as  a  witness. — Ibid. 

4.  The  mother  of  a  bastard  may  settle  and  dismiss  a  bastardy  suit  brooght  on  her  relation. — 
Baker  r.  Roberts,  55^. 

BENCH  WARRANT. 
See  OuiMiNAi.  Law,  9. 
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BUX  OF  SXCBPnONS. 

1.  A  bill  of  exceptiooB  filed  after  term  widioiit  leare,  is  no  part  of  die  ncord.'^Bmpard  t. 
Burke,  85. 

2.  If  the  improper  admiMton  of  teitimony  be  complained  of,  the  bill  of  exceptions  should 
distinctly  present  the  points,  and  the  statement  by  the  Coort  of  such  fihcts  as  maj  have  af- 
fected the  decision.— Jft^cAetf  d  at,  y.  DiJMe  d  al,,  526. 

3.  If  a  bill  of  exceptions  state  that  a  party  was  absent  at  the  time  his  pleading  was  filed, 
he  will  be  held  to  have  been  absent  although  his  pleading  hare  his  name  to  it  as  if  he  had 
filed  it  in  person. — Meredith  d  al,  t.  Lachof,  529. 

4.  The  certificate  of  a  person  acting  as  judge,  made  ont  of  Court,  and  not  made  part  of  die 
record,  to  the  effect  that  the  parties,  by  consent,  extended  the  time  for  filing  bilb  of  ex- 
ceptions, will  not  be  considered ;  nor  is  a  bill  of  exceptions  filed  after  the  time— there  being 
no  order  of  the  Court  permitting  the  filing — a  part  of  the  record. — Roloson  d  al.  t.  fferr, 
639. 

See  Practice,  20,  26. 

BILL  or  PARTICULARS. 
See  Plbadihq,  38. 

BILLS  OF  EXCHANGE. 

1.  A  party  may  purchase  a  bill  of  exchange  at  any  rate  of  discount;  but  if  it  be  shown  tiiat 
the  transaction  was  not,  in  its  inoeption,  real,  bat  a  mere  derioe  to  erade  die  statute  against 
usury,  the  money  adranced  will  be  regarded  as  a  loan.-— Foi/  t.  Heudie,  607. 

2.  Where  the  bill  was  drawn  by  a  partner  upon  the  firm,  to  his  own  order,  and  accepted  by 
him  in  their  name  and  indorsed  to  another,  tiie  question  whether  the  payee  oould  maintsin 
■m  suit  upon  it  at  maturity,  is  immaterial  in  determining  tilie  character  of  the  transacdoii.— 
Ibid. 

See  PLBADiNa,  36;  Promissobt  Notbb. 

BOND. 
Cf  Admimdraior,  Jbr  Sale,  4rc,,  of  Land.]    See  Exsci7TOB0  Aim  A2>imri8TBATOB8,  5. 

C. 

CASES  EXPLAINED,  Ac. 

1.  GiBSOK  0.  Trb  State,  9  Ind.  R.  64,  followed.— jEee/y  y.  7%e  State,  36. 

2.  Giles  v.  Gulliok,  13  Ind.  R.  487,  followed. — GUes  d  al,  r.  Law,  16. 

3.  Maxwell  v.  Collihs,  8  Ind.  R.  38,  followed. — Matlodc  r,  Powdl,  378. 

4.  Port  v.  Williams,  6  Ind.  R.  219,  followed. — S.  P.  569. 

5.  Resor  V,  Rbsor,  9  Ind.  R.  847,  distinguished  from  Miller  d  al  y.  J^addntm,  62. 

6.  Sntdbr  r.  The  Prbsidbnt,  &c.,  of  Rockport,  6  Ind.  R.  237,  afiSrmed. — The  Cibf  (f 

Lafayette,  fx.,  y.  Spencer  d  al.,  399. 

7.  Spbnceb  V,  Russell,  9  Ind.  R.  157,  expliuned. — Bound  y.  The  State  ex  rd.  Bileyetal.i 

493.    See  Practice,  23. 

6.  The  School  Cases  explained,  Anderton  y.  The  Kerne  Draining  Co.,  199. 

9.  YAXCLBAyE  V.  MiLLiXBH,  13  lud.  R.  105,  followed.-^ ?at7  d  al,  y.  HaUon  d  al,,  844. 
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CATTLE. 

Soe  Fekces;  Railboad  Compakt,  1,  2, 15. 

CHANCERY. 

1.  Where,  in  a  procoeding  in  chanceiy  nnder  the  fonner  practice,  there  was  no  exception  to 
the  answer  of  heirs  who  weire  made  parties  in  lien  of  their  deceased  parent,  and  no  other 
means  was  resorted  to  to  test  its  saffidencj,  but  a  replication  was  filed  taking  issue  upon  it, 
it  was  held  that  no  objection  could  be  raised  in  the  Supreme  Court  on  account  of  any  yari- 
ance  between  the  answer  of  the  original  defendant  and  that  of  the  heirs. — TowMend  et  al, 
▼.  Mcintosh  et  al,,  57. 

2.  It  was  a  rule  of  evidence  in  chapcery  proceedings,  that  the  answer  of  one  through  whom 
others  claim  must  be  taken,  as  against  them,  to  be  prima  facie  true. — Tbid. 

3.  Under  this  rule,  the  answer  of  one  through  whom  others  claim  would  be  considered  as 
evidence  against  them,  so  fiur  as  the  facts  stated  were  relevant  to  the  issues  made  upon  their 
answer. — Ibid, 

4.  The  complainant  in  chancery  cannot  introduce  evidence  tending  to  contradict  a  positive 
averment  or  charge  in  his  biU. — Ibid. 

5.  Where  the  defendant  does  not  profess  to  answer  from  his  own  knowledge,  it  did  not  re- 
quire two  witnesses  to  overcome  a  denial  in  his  answer. — Ibid, 

6.  By  ^  15  and  16,  B.  S.  1843,  p.  666,  if  issues  of  £Ekct  were  evolved  in  a  proceeding  in  chan- 
cery in  the  Probate  Court,  either  party  could  demand  a  trial  of  them  by  jury  as  a  matter 
of  right,  and  the  Court  was  bound  by  the  verdict  unless  it  was  set  aside.  The  language  of 
the  statute,  though  in  form  merely  permissive,  is  in  &ct  peremptory. — Clem  t.  Durham  et 
al.,  263. 

7.  Where,  upon  the  return  of  the  verdict  in  such  case,  a  motion  was  made  to  set  it  aside  and 
grant  a  new  trial,  the  evidence  adduced  upon  tiie  trial  not  being  before  the  judge,  the  mo- 
tion was  held  to  have  been  properly  overruled. — Rid, 

8.  If  in  framing  an  issue  of  fiK!t  for  trial  by  jury,  in  a  chancery  proceeding,  the  plaintifT  re- 
ply to  the  answer,  he  admits  ic  to  be  good,  and  confines  tiie  inquiry  to  the  truth  of  the  mat- 
ters at  issue.  Such  pleadings  are  conducted  subject  to  the  same  rules  as  other  chancery 
pleadings . — Ibid, 

See  TiTLB  TO  Bbal  Estatb. 

CERTIORARI. 
See  Pbactigb,  13. 

CITIES. 

1.  Snyder  v.  The  President,  ire.,  of  Bockport,  6  lud.  R,  237,  affirmed.  City  of  Lafayette,  ^., 
V.  Spencer  et  a/.,  399. 

2.  Sections  59  and  60  of  the  general  act  for  the  incorporation  of  cities.  Acts  of  1857,  p.  61, 
do  not  entitle  the  owners  of  property  that  will  be  injured  by  street  improvements  to  have 
compensation  for  such  injury  assessed  and  tendered  before  the  contemplated  improvements 
proceed. — Ibid, 

CLAIMS  AGAINST  TUB  STATE. 

1.  Claims  for  work  done  on  contracts  for  draining  swamp  lands,  are  payable  out  of  the 
swamp  land  fund  alone. — Dodd  v.  MUler  et  al.,  433. 
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2.  If  then  is  no  monej  in  the  treMniy  belonging  to  that  fond,  fhe  auditor  of  state  cannot 
issue  his  wazraat  for  sndi  a  daim. — Ibid, 

3.  No  money  in  the  ftind,  is  a  good  answer  to  an  altematiye  writ  of  mandate  to  compel  the 
auditor  to  issue  a  warrant  for  die  payment  of  a  daim. — Ibid. 

4.  The  act  of  1859,  proriding  that  the  auditor  shall  not  draw  a  warrant  upon  &e  treasurer 
unless  there  be  money  In  the  treasury  belonging  to  the  ftmd  upon  whldi  tibe  same  is  diuwn, 
ftc.,  does  not  take  away  any  rested  right  of  claimants  Ibr  woric  done  under  the  swamp  land 
act.^^ioia. 

OLBBICAL  EBROB. 

In  a  suit  against  sereral  defendants  only  one  of  whom  was  served  and  appeared,  an  entry  of 
judgment  against  the  "defendants"  instead  of  the  'defendant/'  will  be  regarded  as  a 
derical  error,  amendable  in  the  Court  below,  and  in  the  Supreme  Court,  so  a?  to  make  the 
judgment  operatiTe  against  one  only. — Lemen  et  aL  y.  Young  et  a/.,  d. 


By  the  Gwemor.] 


CLERKS  OF  CIRCUIT  COURT. 
See  Otpics,  &c.,  1,  6. 

COGNOVIT. 
See  Ji7z>OMBHT  BT  Coirvissiow. 

COLLATEBAI.S. 
See  PnoxissouT  Notbs,  4. 

COMMISSIONS. 
See  OrFiGB,  &c.,  2, 3. 

COMPLAINT. 
See  PuEAOiBO,  11, 14, 15, 18, 19,  36,  38. 

CONCEALMENT  OP  CRIME. 
See  Crixikal  Ljiw,  10  to  15,  32. 

CONCERTS. 
See  CovTSTiTiTTiOKAL  Law,  4,  5. 


Waiver  of,] 


Executory,] 


CONDITION  PRECEDENT. 
See  CoNTBACT,  7. 

CONSIDERATION. 

See  Pboxibsobt  Notbs,  10. 

See  CoKTBAOT,  3, 11;  Pbomissobt  Notbs,  1,  6. 


CONSOLIDATION. 
See  CoBPOBATxoirs,  15. 
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CONBTAJBIiB. 

May  purchase  Judgment  of  Jtuttce.]    See  Constitutioital  Law,  10. 

CONSTITirnONAL  LAW. 

I.  Section  li  of  arttcle  4  of  the  oonstitatioii  Ittenllj  eztende  to  crimlBAl  proieonttona  only; 
bnt  In  its  Bpirit  and  intent,  it  lurotecti  a  penon  ftom  a  oompoleory  diadoinre  in  a  crril  toit 
of  fhcts  which  might  snlijeot  him  to  a  criminal  pxoeecntbn. — WiUam  €t  a.',  t.  Mabme,  153. 

S.  Bat  the  statnte  proTiding  that  a  person  changed  in  a  ciTi}  enit  with  taUng  illegal  interest 
may  be  reqniied  to  answer,  and  that  his  answer  shall  not  be  need  against  him  in  a  criminal 
prosecntion  for  nsnry,  is  not  nncon8titational.-*/&u2. 

3.  The  section  in  question  does  not  extend  to  mere  penalties  and  ibrfeitiires.^-l&uf. 

4.  The  subject  of  the  act  of  1867  entitled  ''An  act  to  amend  the  first  section  of  an  act  enti- 
tled 'An  act  concerning  licenses  toyend  foreign  merchandize,  to  exhibit  any  caraTan,  me- 
nagerie, drcns,  rope  and  wire  dancing,  pnppet-ehow,  and  legerdemain,'  approyed  Jime  15, 
1858,  and  for  the  enconragement  of  agricnltore,  and  oonceming  the  licensing  of  stock  and 
exchange  brokers,"  is  licenses.  The  act  is  not  nnconstitntional  for  ^f»1»^'^^g  more  than 
one  snbject. — 7%«  State  t.  Bowers,  105. 

5.  The  title  of  that  act  does  not  embrace  concerts ;  and  an  information  will  not  He,  mder  the 
attempted  proTision  of  the  act  touching  the  exhibition  of  concerts  without  lieense.-^iW. 

6.  Section  56  of  the  act  for  the  inooxporatlon  of  insurance  companies,  &c.,  approyed  Jutie  17, 
1852,  and  the  act  of  1855  amendatory  of  that  section,  are  Toid— the  section  not  beiag  em- 
braced by  the  title  of  the  e^ct^Igoe  t.  Tke  State,  239. 

7.  The  first  section  of  the  act  of  1852,  ''for  the  more  uniform  mode  of  doing  township  busi- 
ness," provides  for  the  organization  of  townships.  BM,  that  it  is  not  void  for  inconsiBt* 
ency  with  the  title  of  the  act. — Clinton  Tovnuhip  ▼.  Draper  et  al.,  295. 

8.  The  liquor  act  of  1859  is  entitled  "An  act  to  regulate  and  license  the  sale  of  spirituous," 
&c.,  "liquors,  to  prerent  the  adulteration  thereof,  to  repeal  former  laws,"  &c.,  "and  to  pre- 
scribe penalties,"  &c.  Hetd,  that  the  section  of  the  act  prohibiting  the  giri|ig  away  intoxi- 
cating liquor  to  a  minor  is  properly  connected  with  the  subject  embraced  by  the  title.— 7^ 
State  T.  Adamson,  296.  * 

9.  The  changing  of  the  boundaries  of  existing  counties,  is  a  matter  properly  connected  with 
the  subject  of  forming  new  counties  out  of  those  existing. — Haggard  et  al.  t.  Hawkins  et 
al.,  299. 

10.  Section  118  of  the  act  touching  justices  of  the  peace,  which  provides  that  no  constable 
shall  purchase  a  judgment  on  the  docket  of  any  justice  of  his  township,  is  not  embraced 
by  the  title,  nor  properly  connected  with  the  subject,  of  the  ad,  and  is,  therefore,  void.-* 
Spatigh  et  al.  v.  Buffer,  305. 

II.  The  law  authorizing  judgment  and  execution  without  relief  from  valuation  laws,  where 
such  relief  is  waived  in  the  contract,  is  valid  as  to  promissory  notes  and  InUs  of  exchange. 
Qfiore,  whether  upon  other  instruments  containing  such  waiver,  judgment  can  be  rendered 
accordingly.— 5fRf(A  ef  a/,  v.  Doggm  et  al.,  442;  Baker  v.  Roberts,  552;  Makon  v.  Draber  et 
al.,  525. 

Soe  CoRPOBATioKs,  6,  7 ;  Court  of  Coxxok  Plbab,  1 ;  Cbixikal  Law,  21 ;  Ihtbbbooa- 

TORiBB,  1;  Officb,  &o.,  4,  5,  7;  Taxes,  3  to  6,  8. 

CONTDOJANCE. 

1.  Indictment  for  murder.  Affidavit  for  a  continuance  stating,  in  substance,  that  defendant 
could  not  go  to  trial  at  that  term,  on  account  of  the  absence  of  A.,  who  had  been  duly 
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recognised  to  Appear  m  a  witneM  u  tluit  tena,  bvt  who,  fixmi  tidaieu,  wis  vnable  to  at- 
tend; that  he  ooold  prore  bj  said  A,  the  following  facts :  "That  he  was  going  peaceablv 
along  the  pnhlic  highway,  without  making  anj  hostile  demonstration  wiiaterer,  when  the 
deceased  commenced  a  Tiolent  assaolt  upon  him,  and  that  the  defendant  told  dw  deceased, 
in  a  friendly  manner,  not  to  strike  him,  and  affiant  receded  fimn  die  deceased,  and  did  not 
strike  nor  o&n  to  strike  him  nntil  after  die  deceased  seised  the  affiant  and  oommeneed  heat- 
ing and  kicking  him  with  considerable  Tioleace;  that  as  soon  as  affiant  could  release  him- 
•alf,  he  desisted  fh>m  defending  himself  and  retreated;  that  it  was  during  die  time  diat  he 
was  so  beaten,  sebed,  and  kicked  as  aforesaid  by  die  deceased,  that  affiant  stnu^  the  bknr 
which  is  charged  to  have  caused  the  death  of  the  deceased."  The  affidavit  slates  that  the 
facts  thus  let  ont  are  tnie,  and  tiiat  he  cannot  prore  them  by  any  other  witness  whose  testi- 
mony can  be  as  readily  procured,  and  that  the  affidavit  was  not  made  for  delay  merely,  &c. 
The  affidavit  of  the  husband  of  the  witaess  was  also  filed,  showing  her  inability  to  attend 
on  account  of  sickness.  Hdd,  that  a  continuance  should  hare  been  grsnted^-^X^^lofi  r.  The 
State,  I, 
8.  The  Court  will  scarcely  tolerato  a  second  applicadon  on  the  same  ground,  at  die  same  term, 
for  n  eondnuanoe.-— IfeCbrife  r.  The  State,  39. 

8.  Where  the  plaintiff  in  racadon,  after  a  oontfainanoe  of  die  cause,  filed  an  additional  aver- 
ment to  his  complaint,  bringing  in  a  new  defbndant,  who  answered  setting  up  a  new  demand 
against  the  original  defitndant,  it  was  held  that  the  latter  might  hare  a  continuanoe  till  the 
next  day,  or  for  a  reasonable  time,  to  enable  him  to  answer;  diat  the  pleading  was  in  the 
nature  of  a  complaint;  and  that  he  did  not  waive  error  in  refusing  such  continuance,  by 
complying  with  an  order  to  answer  immediately. — Menditk  et  aL  r.  Latka/,  5S9. 

4.  The  original  defBudant,  in  such  case,  answered,  filing  interrogatories  without  affidavit. 
The  new  defendant  replied  in  denial,  without  answering  die  interrogatories.  A  rule  was 
taken  ibr  such  answers ;  but  die  record  did  not  show  the  dme  within  which  they  were  to  be 
filed.  A  bill  of  exceptions  showed  diat  the  new  defimdant  was  absent  at  the  time  his  ie> 
ply  was  filed;  but  no  motk>n  was  made  fbr  an  attachment  to  compel  such  answers.  Bldd, 
tiiat  die  orighial  defbndant  could  not  hare  a  condnuance  to  obtem  such  answen,  .widi- 
out  affldarit— i6k^. 

See  CouKTT  Boukdabixs;  Criminal  Law,  44;  Ihterrooatosies,  3. 

CONTRACT. 
I.  The  Courts  will  not  aid  a  party  to  rescind  or  annul  an  executed  iUegal  contract. — Nudd  v. 

9.  A  person  sold  land,  and  agreed  to  receive  in  payment  certain  railroad  stock,  at  a  rate 
which  the  vendee  represented  it  to  be  worth  in  the  market  The  vendor  gave  the  vendee 
ten  days  to  procure  the  necessary  amount  of  stock,  and  having  received  the  stock  within 
that  dme,  he  delivered  a  deed.  Nineteen  months  afterwards,  having  ascertained  the  slock 
to  be  worth  less  dian  die  vendee  represented  to  be  its  value,  the  vendor  brought  suit  to  re- 
scind the  contract,  &c.  Hdd,  that  he  was  too  late,  even  if  he  could,  at  any  time,  have  made 
a  case  for  rescission. — ^Barton  et  a/,  v.  iSiiiiiiiofis,  49. 

3.  A  written  promise  to  pay  a  sum  of  money  was  assignable  by  indorsement  under  the  statute 
of  1838,  and,  therefore,  where  no  oonsideradon  for  the  promise  was  expressed,  it  was  keU 
that  a  valid  consideration  must  be  presumed. — JibbdU  v  Thatcher,  86. 

4.  A,  contracted  with  B,  fbr  the  purchase  of  all  the  wheat  he,  B.,  might  raise  on  his  farm  for 
die  current  season,  at  a  certain  price  per  bushel.  Bdd,  that  there  was  no  implied  war- 
ranty, on  B*9  part,  as  to  die  quality  or  value  of  the  wheat  to  be  delivered. — ^I^btis  v.  Mm-- 
phg,  188. 
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6.  An  aisSgnniMit  of  •  contnol  TMto  In  the  aatigiiee  all  the  ri^to,  and  imposes  upon  him  all 
the  bnrdens  and  conditional  to  -which  the  assignor  was  entitled  or  subjected  under  the  con- 
tract.—5i»dA  et  al.  T.  Rogen  et  al.,  SM. 

6.  A,  contracted  with  B.  for  85,000  bushels  of  com.  B.  had  contracted  with  C.  for  15,000 
bushek.  Z>.  had  contracted  with  C.  for  4,000  bushels.  A.  afterwards  assigned  his  contract 
to  D.,  and  guarantied  the  delirery  of  the  25,000  bushels.  That  contract  contained  a  stipula- 
tion that  the  first  com  receiTed  by  A.  from  C,  should  be  i4>plied  upon  B.'s  contract.  C, 
with  notice  of  the  assignment,  deliyered  12,757  bushels  to  Z>.,  making  no  application  of  it 
to  ei^er  contract.  D.  applied  it,  first,  to  his  own  contract  with  C,  for  4,000  bushels,  and 
the  rest  to  B.*s  contract  with  C,  for  15,000  bushels.  Held,  in  a  suit  by  D,  against  A.  upon 
the  assignment  and  guaranty,  that  the  4,000  bushels  applied  by  Z>.  to  his  own  contract  with 
C,  should  hare  been  applied  upon  B.'s  contract-^i&iVI. 

7.  Where  a  party  has  waired  the  performance  of  a  condition  precedent,  and  especially  where 
such  waiTcr  has  been  acted  upon,  the  fkHure  to  perform  cannot  be  insisted  upon  as  a  for- 
feiture.— Farlof  T.  FarUjf,  331. 

8.  Where  a  party  to  a  contract  treats  it  as  unresdnded,  and  sues  for  a  Inreach  of  it,  he  must 
set  out  the  instrament,  or  a  copy,  as  the  foundation  of  his  action.  Aliter,  where  he  treats 
it  as  rescinded,  and  sues  to  recover  back  money  paid  under  it. — Bcdea  y  WeddU,  849. 

9.  If  a  party  sells  personal  property,  as  a  lot  of  hogs,  to  be  delivered  at  a  future  time,  it  seems 
he  may  go  into  the  market  and  buy  them  for  deliyery  under  the  contract;  but  if,  at  the 
time  of  the  contract,  he  represents  that  he  then  has  the  property  on  hand,  and  thereby  ob- 
tains an  adyance  of  money  thereon,  when,  in  fiu^,  he  has  not  the  property  on  hand,  it  is  a 
fraud  which  wiQ  Justify  a  rescission  of  the  contract. — Ibid. 

10.  A  contract  for  timber-trees,  to  be  cut  and  taken  away  at  the  conyenienoe  of  the  pur- 
chaser, is  complete,  it  seems,  when  tiie  trees  are  marked.—  Wright  t  Schneider,  587. 

11.  Where  a  party  gets  all  the  consideration  he  Toluntarily  and  knowingly  contracts  for,  he 
wiU  not  be  allowed  to  say  that  he  got  no  consideration. — Baker  t.  Roberta,  558. 

18.  A  contract  for  850  cords  of  "good,  merchantable  wood"  is  complied  with  by  the  deUyery 
of  850  cords  of  wood  of  a  quality,  taking  the  whole  lot  together,  such  as  is  generally  sold  in 
the  market. — Blake  y.  Hedgee,  566. 

IS.  If  the  jury,  in  a  suit  to  enforce  a  contract,  find  for  the  defendant,  they  indirectly  find 
that  he  has  complied  with  the  contract  on  his  part,  and  that  he  has  not  consented  to  a  rescis- 
sion.— Ibid, 

14.  If  in  a  suit  upon  a  contract  for  the  delivery  of  a  merchantable  article,  the  defendant 
prove  ddKvery  at  the  time,  &c.,  and  it  be  not  shown  that  he  afterwards  sold  the  ardde  to  a 
third  person,  or  appropriated  it  to  his  own  use,  or  that  he  otherwise  agreed  to  a  rescissiou, 
a  resdssiott  is  not  established;  and  if  the  contract  in  such  case  be  not  rescinded,  and  the 
defendant  be  not  in  fault,  the  plaintiff  cannot  recover  money  advanced. — Ibid. 

15.  To  defeat  such  a  suit,  it  need  not  be  shown  that  the  defendant  set  the'a^cie  apart, 
and  abandoned  it  to  the  plaintiff,  or  kept  it  delivered  up  to  the  time  of  suit;  though  it 
might,  perhaps,  be  necessary  to  enable  the  defendant  to  recover  the  price  of  tiie  artide. — 
Ibid. 

See  AcTioH,  1;  Bakks  and  Bankivo,  1;  Cobfobations,  1,  8;  Dklat  of  Patvskt; 
Deliitqubnt  List;  Demand;  Evidbncb,  9;  Guabantt;  Husbavd  and  Wirk,  8; 
Infakct;  Mabitimb  Liens,  1  to  4;  Plbadino,  7;  Pboxissobt  Notes;  Salb;  Ten- 
dbb;  Yendob  and  Pubohaseb,  1,  8,  3,  5,  6. 

CONVEYANCE. 
Cf  ChaUeU.]  See  Pbbsonal  Pbofbbtt. 
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Of  Real  Esiaie.]    See  Dud;  Dsscbvt;  Mox90a«b;  Title  to  Bmu*  Bstaxb;  Ybidob 

AHB  PUBCHASBBy  1,  S,  4  tO  7,  9,  10. 

CONVICTS. 
S^  Statb  Pbiboh. 

COBPOBATIONS. 

4 
• 

1.  A  contract  with  a  party  as  a  corporation,  estops  the  party  so  contracting  to  deny  the  ex- 
istence of  the  corporation  at  the  time  it  was  contracted  with  as  sach« — Jones  t.  7%e  Ciaeinr 
noH  Type  Foundry  Co,,  89. 

2.  If  the  style  hy  which  a  party  is  contracted  with  is  such  as  is  osnal  in  creating  corporations 
Tiz.,  naming  an  ideality,  bat  disclosing  the  name  of  no  individaal,  as  is  nsnal  in  cases  of 
simple  partnership— it  wonld  seem  to  indicate,  prima  fcude,  a  corporate  existence. — Ibid. 

3.  A  dause  in  the  charter  of  a  corporation  authorizing  the  company  to  borrow  money  "on 
sncli  tenns  as  might  be  agreed  npon  betwetn  the  parties/'  empowers  them  to  borrow  at  a 
rate  of  interest  beyond  that  established  by  the  general  law. — Monieon  t.  The  EaUm,  ^., 
Railroad  Co,,  110. 

4.  Section  384,  2  B.  S.  p.  93,  lays  down  a  general  mle  as  to  what  shall  be  deemed  compe- 
tent evidence  of  the  acts  and  proceedings  of  corporations,  and  what  the  force  thereof,  with- 
out reference  to  the  place  where  the  evidence  may  havo  been  taken. — Andrews  t.  7^  Okio, 
jrc.,  Railroad  Co,,  169. 

5.  Where  the  charter  of  a  corporation  limited  the  amount  that  should  be  called  for  npon  a 
subscription  of  stock  to  15  per  cent,  per  annum,  and  10  per  cent,  had  been  paid,  a  call  was 
held  to  be  sufficiently  explicit  without  specifying  a  place  of  payment  or  the  per  cent,  to  be 
paid — ^time  and  place  being  fixed  by  the  notice.-— i&ticf. 

6.  A  draining  company  organized  under  the  act  of  1852,  are  not  bound,  upon  an  answer  of 
nul  tid  corporation,  to  prove  npon  the  trial  the  existence  of  the  corporation. — Andertom  v. 
The  Kerns  Draining  Co,,  199. 

7.  The  act  is  not  unconstitutional. — Rnd, 

8.  Where  the  name  of  the  plaintiffs  is  such  as  might  be  probably  adopted  by  a  corporatioa, 
and  the  complaint  does  not  show  that  they  are  not  a  corporation,  they  wiU  be  presumed  to 
be  a  corporation  with  capacity  to  sue. — OThnald  v.  The  Evansville,  4rc.,  Railroad  Co,,  259. 

9.  Where  a  power  is  given  to  a  corporation  by  statute,  and  a  time  fixed  within  whi^  the 
power  must  be  exercised,  the  power  fails  at  the  expiration  of  the  time.— 7)^  Toum  of  Wil- 
Uamsport,  ^.  v.  Kent  et  al,,  306. 

10.  The  execution  of  a  note  to  a  corporation  admits  its  eorpoiato  cbaracter.*-B(dl9e  v.  EoBefj 
383. 

11.  A  coiporation  may  authorize  its  proper  officer  to  assign  a  note  by  ddiveiy.  Feihaps  it 
would  be  within  the  general  power  of  the  officers  of  a  railroad  company  to  assign,  in  such 
manner  as  they  deemed  expedient,  the  choses  in  action  of  the  company.— iW. 

12.  The  fact  that  the  charter  of  a  corporation  is  annulled,  after  a  note  sued  on  has  been  le- 
gally assigned,  would  not  deprive  the  plaintifiT  of  a  right  already  vested  by  a  legal  assign- 
ment of  the  note,  when  the  company  was  possessed  of  the  power  to  make  such  assignment. 
—Ibid, 

13.  Ntd  tid  corporation  puts  in  issue  the  existence  of  the  corporation,  at  least  so  far  as  to  re- 
quire proof  of  user;  but  where  the  suit  is  upon  a  contract  other  than  of  subsoiption  for 
stock,  in  which  the  existence  of  the  corporation  is  recognized,  the  party  being  estopped  to 
deny  the  existence  of  the  corporation,  cannot  require  proof  of  it,  because  his  admission  is 
conclusive. — Hubbard  etuxj,  C^appd,  601. 
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14.  If  the  moot  in  wMdi  a  contract  ifl  made  imply  a  coiporatlon  prima  Jade,  while,  in  fbct, 
the  company  assnme  to  be  only  a  partnership,  the  fact  may  be  shown. — Ibid. 

15.  In  a  suit  by  a  corporation,  it  is  no  defense  to  allege  a  consolidation  with  a  corporation 
of  another  state,  unless  the  terms  of  consolidation  or  the  dates  or  proYisions  of  the  stat- 
utes anthoriiing  it  are  given.-^/Mtf. 

See  Banks  and  Banking;  Bailboad  Company;  Taxbb,  1  to  7. 

COSTS. 

1.  Since  the  act  of  1855,  the  jnry  cannot  acqoit  a  party  of  costs  where  they  find  him  guilty. 
^The  State  t.  Sauvaine,  31. 

2.  In  actions  for  damages  within  §  898,  2  B.  S.  p.  127,  where  tiie  recovery  is  less  than  flye 
dollars,  each  party  pays  the  costs  made  by  himself,  and  cannot  recover  back  Uie  amount 
from  the  other,  except  that  the  plaintiff  may  recover  an  amount  of  his  costs  equal  to  the 
amount  of  damages  recovered. — Sinclair  v.  Rottsh,  450. 

S.  In  a  suit  before  a  justice,  the  defendant  appeared  and  answered,  setting  up  a  set-off  larger 
than  the  plaintiff's  dalm,  but  fiuled  to  appear  at  the  trial.  Judgment  was  rendered  against 
him  as  by  defiuilt,  and  he  appealed  to  the  Circuit  Court,  where  he  recovered  a  judgment 
against  the  plaintiff  for  the  excess  of  the  set-off  over  his  daim.  Hdd,  that  there  was  such 
an  appearance  as  entitled  the  defendant  to  costs,  the  justice's  judgment  being  reduced  more 
than  five  doUars. — HaQ  v.  Reynoldt,  472. 

4.  Where  the  right  to  costs  depends  upon  the  evidence,  and  the  evidence  is  not  in  the  record; 
or  where  it  depends  upon  the  record,  which  itself  does  not  show  the  ruling  of  the  Court  to 
have  been  wrong,  the  Supreme  Court  wiU  presume  the  ruling  to  have  been  correct ;  but  this 
rule  has  no  application  to  a  case  where  the  defendant's  right  to  costs  depends  upon  his  hav- 
ing reduced  a  justice's  judgment  more  than  5  dollars. — Ibid, 

5.  If  at  the  institution  of  a  suit  a  writ  of  attachment  issue,  and  the  defendant  fiul  to  answer 
to  it,  and  judgment  is  rendered  against  him,  the  costs  of  the  writ  are  to  be  taxed  against 
him  with  the  costs  of  the  cause. — Hosier  et  ai.  v.  Eliaaon,  628. 

See  Assault  and  Battbbt,  3;  Attachment,  2;  Couet  ov  Conciliation,  1;  Exbcu- 
TOES  AND  Administratobs,  6;  Husband  and  Wife,  6;  Pleading,  7;  Tendeb,  3, 4; 

USUBT,  8. 

COUNTER-AFFIDAVITS. 
See  Nbw  Tbial,  5. 

COUNTY  BOABD. 
See  CouNTT  Boundabieb. 

COUNTY  BOUNDABIES. 

Complaint  against  a  county  board,  alleging  that  a  petition  praying  a  chasge  of  the  county 
boundary  so  as  to  include  certain  territory,  supported  by  affidavits  that  the  petitioners  were 
residents  of  the  territory  in  question,  and  a  majority  of  the  legal  voters  thereof,  which  peti. 
tion  and  affidavits  were  made  part  of  the  complaint,  had  been  rejected  by  the  board,  and 
the  prayer  thereof  refused,  and  that  the  board  had  refused  to  order  the  petition  to  be  filed, 
and  the  application  to  be  continued  to  the  next  term,  and  praying  a  writ  of  mandamus.  The 
complaint  was  sworn  to  by  two  persons.  On  motion,  a  writ  to  show  cause,  &c.,  embodying 
the  complaint,  was  issued,  to  which  a  denmrrer  was  sustained.    Beld,  that  this  was  error; 

Vol.  XIV-.40 
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that  the  Btatnta  wm  rabstantisUy  foUowed.->J7aidbM  et  al,  t.  Tk€  Bo&rd  cf  CommiMtHmen, 
^ic.i  6S1. 

Sm  CoirsTiTUTioKAL  Lxw,  9. 

COUNTY  BUSINESS. 
See  Dblivqubht  List. 

COURT  OF  COMMON  PLEAS. 

1.  The  act  of  1859,  entitled  "An  act  to  amend  the  third  section  of  an  act  entitled  'An  act  to 
establiah  Courts  of  Common  Pleas,  and  defining  the  jorisdiction  and  duties  of,  and  proTid- 
ing  compensation  for,  the  judges  thereof,'  and  repealing  sections  29  and  38  of  said  act," 
went  through  all  the  constitutional  forms  of  legislation,  and  is  a  valid  law. — Cobtam  r. 
Dodd,  847. 

S.  The  salary  provided  for  in  the  act  is  not  to  be  paid  until  the  judges  are  elected,  commia- 
sioned,  and  qualified,  as  provided  in  the  act;  and  it  is  payable  out  of  the  county,  and  not 
the  state  treasuiy.— i&wf. 

3.  By  the  act  of  1859,  the  Common  Pleas  is  vested  with  jurisdiction,  in  certain  cases,  of 
felonies.  They  are  to  be  tried  upon  informations ;  but  the  trial  is  to  be  subject  to  all  the  in- 
cidents that  might  attend  it  in  the  Circuit  Court.  One  of  those  incidents,  in  that  Court, 
would  be  a  separate  trial,  if  demanded,  to  be  granted  as  a  matter  of  rig^t— JbAiiJoit  et  al. 
V.  The  Siaie,  574. 

See  AvrmAL,  7;  Jubibdigtiow,  I,  S,  8,  5,  6,  8. 

COURT  OP  CONCILIATION. 

1.  A  record  of  a  Court  of  Condliatbn  may  be  given  in  evidence  ^o  the  Court,  upon  a  ques- 
tion as  to  costs,  after  the  cause  has  been  given  to  the  jury. — Wimman  v.  Bmnffer,  461. 
S.  The  original  of  such  record  will  be  received  instead  of  a  copy. — Hn'd, 
3.  If  a  party  appear  in  a  Court  of  conciliation,  it  cannot  afterwards  be  objected  that  the 
record  does  not  show  that  he  had  notice. — Ibid. 

See  Assault  jutd  Battbrt,  3. 

COVENANT. 

1 .  In  an  action  founded  upon  the  covenants  in  a  deed,  a  copy  of  the  deed  must  be  set  out. — 

Woodfinrd  v.  Leavenworth,  311. 
3.  To  constitute  a  breach  of  a  general  covenant  of  warranty,  there  must  have  been  an  entire 

want  of  title  in  the  grantor,  or  an  eviction  by  a  paramount  title. — Ibid. 
3.  If  a  grantee  accept  a  deed  without  sufficient  covenants  against  incumbrances,  he  cannot 

recover  for  money  paid  in  removing  incumbrances,  imless  it  was  paid  under  such  drcnm- 

stances  as  to  raise  an  implied  assumpsit — Ibid. 

See  Plbadiho,  6;  Tbxdor  axd  Purchabbr,  6  to  9,  II. 

CRIMINAL  LAW. 

1.  Where  a  defendant,  to  obviate  the  necessity  of  returning  the  indictment  to  the  grand  juiy 
for  a  correction  of  the  date  at  which  the  ofi*en0e  was  laid  as  having  been  committed,  con- 
sented to  the  correction  in  open  Court,  and  to  a  waiver  of  record  of  all  objection,  and  dien 
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pleaded  to  the  indictment,  and  afterwards  moved  to  qnash  on  account  of  tlie  correction,  it 
was  hdd,  that  the  motion  was  correctly  oTemded. — McCorJde  y.  The  StaU,  39. 

2.  The  defendant,  in  a  criminal  case,  may  waive  his  right  to  he  present  when  the  witnesses 
are  examined;  and  if  he  Tohmtarily  absent  himself  without  leave,  he  will  be  deemed  to 
have  done  so. — Ibid, 

3.  In  this  case,  the  defendant  and  his  counsel  having  absented  themselves,  the  Court  issued  a 
bench-warrant  for  the  defendant,  and  after  appointing  counsel  for  the  defendant,  proceeded 
to  the  examination  of  witnesses  in  hi^  absence.    Hdd,  that  there  was  no  error.^-Ibid, 

4.  The  exact  sums  hud  in  an  indictment  for  larceny  as  having  been  stolen,  need  not  be 
proved. — Ibid. 

5.  Where,  upon  the  return  of  the  verdict,  it  is  explained  to  the  prisoner,  and  he  moves  for  a 
new  trial  and  in  arrest,  and  is  folly  heard  upon  the  motions,  he  cannot  object  on  i^peal 
that  he  was  not  asked  what  he  had  to  say  why  judgment  should  not  be  pronounced. — Ibid, 

6.  If  the  defendant  and  his  counsel,  in  a  criminal  case,  voluntarily  absent  themselves  for  the 
purpose  of  defeating  a  trial,  he  cannot  complain  that  his  case  was  prejudiced  with  the  jury 
by  such  absence. — Ibid, 

7.  An  indictment  will  not  be  quashed  because  found  at  an  adjourned  term  of  the  Circuit 
Court.— Wwer  v.  The  State,  59. 

8.  An  accessory  before  tiie  fact  may  be  indicted  and  tried  before  the  principal;  but  the  indict- 
ment must  aver  the  commission  of  the  oficnse  by  the  principal.  The  indictment  in  this 
case  contains  that  averment.    See  opinion. — Ibid. 

9.  It  is  necessary,  in  an  indictment  charging  an  offense  committed  without  the  statute  of 
limitations,  to  show  by  averments  that  the  case  Mis  within  the  exceptions  of  the  statute. — 
Ibid. 

10.  The  time  of  absence  from  the  state,  or  of  concealment,  of  the  defendant,  which  may  occur 
during  the  period  of  limitation  fixed  by  the  statute,  must  be  added  to  that  period. — Ibid. 

11.  Qfugre,  how  the  clause  of  the  statute  in  relation  to  the  concealment  of  the  criminal,  is  to 
be  construed. — Rid. 

12.  The  jury  may  convict  upon  the  testimony  of  an  accomplice. — Rid. 

13.  The  concealment  of  '^the  fact  of  the  crime"  which  suspends  the  operation  of  the  statute 
of  limitation,  must  be  a  conceahnent  of  the  feet  that  a  crime  has  been  committed,  uncon- 
nected with  the  fact  that  the  accused  was  the  perpetrator. — Joneg  v.  7^s  State,  120. 

14.  Such  conceahnent  must  be  the  result  of  positive  acts  done  by  the  accused,  and  calculated 
to  prevent  a  discovery  that  the  offense  has  been  committed. — Ibid.^ 

15.  And  the  indictment  must  specifically  charge  such  acts  of  concealment. — Ibid. 

16.  Indictment  of  a  faUier  for  the  murder  of  his  infant  child.  The  wife  of  the  defendant,  at 
the  time  the  alleged  crime  was  committed,  was  afterwards  divorced.  Her  testimony  was 
received  touching  the  transaction  as  she  witnessed  it,  without  reference  to  any  communica- 
tion from  her  husband.  After  llie  evidence  was  all  heard,  and  before  the  jury  retired,  the 
Court  instructed  the  jury  to  disregard  her  testimony.  The  trial  lasted  three  days.  It  whs 
urged  that  the  instruction  of  the  Court  could  not  remove  from  the  mind  of  the  jury  the 
improper  impressions  made  by  the  statements  of  the  wife;  and  tiiat  at  the  end  of  the  trial, 
it  would  be  impossible  for  the  jury  to  separate  those  impressions  from  those  derived  from 
the  mass  of  testimony  tiiat  had  been  heard.  But  held,  upon  ample  authority,  that  there 
was  no  error.    Quart,  whether  the  testimony  was  competent.-— Jby  v.  The  State,  139. 

17.' Upon  cross-examination,  a  witness  was  asked  whether,  about  the  menth  of  August,  at 
Wabash,  she  had  made  certain  statements  to  certain  persons.  Held,  that  time  and  place 
were  not  fixed  witii  sufficient  definiteness  to  lay  the  foundation  for  impeaching  testimony. 
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18.  A  Terdict  in  a  criminal  cmc  maj  be  raoeived  on  Sundaif,  And  if,  vpon  its  reception,  Ae 
jury  is  discharged  without  objection,  the  right  to  poll  the  jury  is  waiTed.— iUrf. 

19.  The  sheriff  is  not  the  proper  officer  to  interrogate  talesmen  as  to  whether  they  ha;Te  any 
conscientious  scruples  against  finding  a  Terdict  of  gnilty,  where  the  ponishment  wonld  be 
death.  But  where  the  record  did  not  show  that  any  person  otiierwise  competent  was  re- 
jected by  the  sheriff  because  of  such  scruples,  nor  that  he  acted  fimn  oormpt  mothres,  nor 
that  any  injury  resulted  to  the  defendant:    Held,  that  there  was  no  error.— Auf. 

20.  Indictment  in  three  counts — 1.  That  defendant  held  the  child  in  the  fiames,  vapor  and 
steam,  issuing  fi»m  burning  brush  in  the  fire-place,  until  jfktal  ii^juries  were  inflicted. 
S.  That  fatsl  injuries  were  inflicted  by  blows.  3.  Alleging  both  the  acts.  fleU,  that  Aere 
was  no  inconsistency  in  the  counts.— /5uf. 

SI.  It  is  settled  law  in  this  state,  tiiat  where  a  legal  indictment  has  been  returned  by  a  compe- 
tent grand  jury  to  a  Court  haying  jurisdiction  of  the  person  and  the  offense,  and  the  de- 
fendant has  pleaded,  and  a  traverse  jury  has  been  duly  impanneled  and  sworn,  and  all  the 
preliminary  requisites  of  record  are  ready  for  the  trial— Ae  prisoner  has  been  once  put  in 
jeopardy. — Pnd. 

2S.  And,  in  such  case,  the  prosecuting  attorney  cannot,  even  with  the  consent  of  the  Court, 
enter  a  nol.  pros,  and  indict  the  defendant  again  for  the  same  ofiense.-^7M. 

53.  But  when  the  indictment  is  so  defecttye  in  form  that  if  die  defendant  were  found  guilty 
he  would  be  entitled  to  haye  any  judgment  which  could  be  entered  thereon  against  him  re- 
yersed;  or  if  the  judge  discover  any  defect  after  the  trial  has  commenced  which  would  ren- 
der tiie  verdict  against  the  prisoner  void  or  voidable;  then  the  judge,  upon  his  own  motioB, 
may  stop  the  trial,  and  what  may  have  transpired  will  be  no  bar  to  future  proceedings;  and 
the  prosecuting  attorney  may  nol.  pros,  such  indictment  and  procure  a  new  one. — Ibid. 

54.  After  a  plea  of  not  guilty  has  been  entered,  and  a  jury  elected  and  sworn,  it  is  entiidy 
irregular,  without  a  formal  withdrawal  of  such  plea,  and  a  discharge  of  the  panel,  to  enter- 
tain a  motion  to  quash  the  indictment. — lUd. 

25.  The  right  of  a  prisoner  to  be  dischaiged  because  he  has  been  once  put  in  jeopardy,  ex- 
tends only  to  instances  where  that  peril  was  really  impending  over  him,  "from  the  verdict 
that  might  be  returned  by  the  jury  upon  tiie  matter  in  reference  to  wliich  they  mig^t  Urar- 
fully  return  such  verdict."— -iUcf. 

26.  The  Court  is  not  authorised  to  compel  an  election  where  several  counts  of  an  indictment 
are  for  the  same  offense,  stating  it  in  difiisrent  forms. — Ibtd. 

27.  And  where  such  election  is  ordered,  it  will  be  presumed  that  the  indictment  charged  dis- 
tinct offenses.— 7W. 

28.  And  when  such  election  is  made,  no  jeopardy  can  be  incurred  under  counts  not  relied 
upon;  but  a  nol.  pros,  may  be  entered,  as  to  such  counts,  and  a  new  indictment  found. — 
Ibid. 

29.  And  further,  where  the  defendant  is  charged  in  two  counts,  properly  joined,  but  upon  Ids 
own  motion  he  procure  an  order  for  such  election,  which  operates  to  withdraw  one  of  the 
counts  from  the  jury  as  fully  as  if  it  had  charged  a  distinct  offense,  so  tiiat  to  that  count 
no  evidence  can  be  directed  if  the  trial  progresses, — he  waives  any  constitutional  right  Aat 
may  have  apparently  attached,  as  to  that  count,  just  as  he  would  have  waived  it  if  he  had 
consented  to  a  discharge  of  the  jury,  or,  after  verdict,  moved  for  a  new  trial  or  in  arrest— 
Ibid. 

30.  When  a  receiver  of  stolen  goods  is  tried  before  the  thief,  the  state  must  prove,  1.  The 
larceny  by  some  thief;  2.  The  subsequent  reception  by  the  prisoner;  3.  That  he  knew,  at 
the  time,  that  they  were  stolen.  But  the  confessions  of  the  thief  are  not  competent  eri- 
dence  against  the  receiver. — Reilley  v.  The  State,  217. 


dl.  It  aeemM  that  where  tbe  stalnte  defines  the  offense  generally,  and  designates 
acts  constiftnting  it,  the  language  of  the  statute  may  be  substantially  followe 
die  crime;  but  where  the  particular  acts  are  not  designated,  the  act  done  must 
MaUme  y.  The  State,  219. 

S3.  Indictment  foriecdTing  stolen  goods,  alleging  absence  from  the  state  and  en 
the  person  so  that  process  could  not  be  serred,  &c.,  to  aroid  the  limitation.  * 
permitted  to  prove  that  there  was  a  conspiracy,  with  which  the  defendant  w) 
for  the  commission  of  this  species  of  crime,  and  the  jury  was  instructed  to 
eridenoe  in  connection  with  the  concealment.  BIdd,  that  this  was  error. — Ra 
StaU,  282.     See  4§  13, 14,  supra. 

83.  A  prosecution  for  any  part  of  a  single  crime,  bars  a  further  prosecution  ba 
whole  or  a  part  of  the  same  crime. — Jadtson  t.  The  Siate,  327. 

84.  An  affidavit  charging  that  A.  maliciously  injured  a  toll-gate,  the  property 
value,  &c,  by  then  and  there  taking  tiie  same  off  the  hinges,  to  the  damage,  &a 
specifies  the  ixgury. — The  State  v.  Clemnffer,  366. 

35.  In  crimes  other  than  certain  grades  of  homicides,  voluntary  drunkenness  is 
the  criminal  act  committed  while  the  intoxication  lasts,  and  being  its  imm 
such  drunkenness  being  in  itself  a  wrongful  act. — (/Hefrin  v.  The  State,  420. 

36.  Though  there  be  no  actual  criminal  intent,  in  such  case,  the  law  may  hold 
construction,  guilty  of  such  intent. — Ihid, 

37.  The  statute  prescribes  the  same  penalty  for  receiving  stolen  goods  that  it  in 
theft.— i/oynan/  v.  Tfie  State,  427. 

38.  In  a  prosecution  for  disturbing  a  religious  meeting,  the  question  whether  t 
"met  together"  or  dispersed,  after  the  benediction,  shall  go  to  the  jury,  upc 
structions  as  to  the  protection  afforded  by  the  statute. — The  State  v.  Snyder,  4: 

89.  Keeping  a  gaming  house  may  be  a  continuous  act;  and  all  the  time  which  a 
kept  prior  to  the  prosecution,  constitutes  but  one  indivisible  offense,  punishabl 
prosecution. — The  State  v.  lAndUy,  430. 

40.  But  an  information  will  not  be  quashed  for  the  reason  that  the  defendant  h 
viously  tried  upon  an  information  cliarging  the  keeping  of  the  same  house 
period  of  time. — Ibid, 

41.  The  Court,  in  such  case,  should  proceed  with  the  trial,  until  the  evidenc 
whether  there  was  but  one  offense  or  two. — Ibid. 

42.  In  this  case,  the  whole  record  consisted  of  a  certified  order  of  the  Common 
overruling  a  motion  made  by  the  appellant.    That  entry  states  that  the  defS 
sented  by  her  petition  that  she  was  indicted  for  grand  larceny  by  the  grand  J 
then  in  jail,  and  that  she  voluntarily,  in  writing,  submitted  to  the  jurisdiction  : 
and  moved  to  be  tried  upon  said  charge,  which  motion  was  overruled,  and  ( 
ceptcd.    Neither  the  indictment  nor  the  written  offer  of  submission  are  i 
Held,  tliat  there  was  nothing,  so  far  as  the  record  shows,  before  the  Court  1 1 
act  understandingly  in  granting  such  motion;  and,  therefore,  the  ruling  v: 
PearsoU  v.  The  State,  432. 

48.  An  acquittal  upon  an  indictment  for  burglary  with  intent  to  commit  a  larc ; 
embrace  an  acquittal  of  the  larceny. — The  State  v.  War^ier,  572. 

44.  In  this  case  the  cause  was  continued  one  term  on  the  mere  motion  of  the  p;  i 
tomey,  without  giving  the  defendant  a  hearing,  he  being  at  the  time  confine ' 
not  brought  into  Court  nor  consulted  as  to  the  continuance.    Bdd,  that  thif 
Wheeler  v.  The  State,  573. 

45.  Again,  on  the  trial  the  witnesses  were  allowed  to  give  in  evidence  the  decls 
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pcnon  upon  whom  the  oflfense,  for  which  the  prosecution  wu  tnstitiited,  ww  oommitted,  ms 
to  the  trtnsaction,  and  that  he  thought  it  wm  committed  by  the  defendant.  These  dedara* 
tions  were  made  some  time  after  the  act  done,  and  were  not  dying  declarations.  Hddy  ibax 
this  was  error. — Rid. 

46.  In  an  information  for  malidonsly  killing  horses,  an  allegation  of  the  manner  of  ll&e  kill- 
ing is  sa^pla^^agc. — Baworth  y.  The  State,  590. 

47.  QuairCj  whether  daplicity  in  snch  an  information  is  a  gronnd  for  quashal  under  the  code. 
"Ibid. 

48.  Where  injuries  to  two  animals  are  alleged  to  have  been  inflicted  at  the  same  time  and 
place,  bat  one  offense  is  charged,  and  there  is  no  daplicity. — Ibid. 

49.  If  the  jury,  in  such  case,  find  the  defendant  guilty  as  to  one  animal,  and  say  nothing  ai» 
to  the  other,  they  acquit  as  to  the  latter.— /6t<f. 

See  Assault  akd  Battbbt;  Bastardy;  CoKSTiTUTioirAL  Law,  1;  Court  of  Comios 
Pleas,  3;  Etidbhcb,  19;  Ikdictmbkt;  Inforjcatiok;  Jury;  Larcbhy;  Limit atiohs, 
8;  LiQUOB  Law;  Malicious  Trbbpabs;  Marriaob,  Cbrtipicatb  of;  Nuisakcx; 
Pbacticb,  18;  Sukday  Law;  Usury,  1,  2,  4;  Yabiavcb,  2;  Ybrdict,  2;  Witkbbs,  2. 

D. 

DAMAGES. 

Where  the  amount  of  damages  could  be  ascertained  by  mere  computation,  and  the  jury  bar- 
ing fiiiled  to  make  an  assessment,  the  Court  assessed  the  damages,  it  was  heid,  that,  die 
merits  of  the  cause  having  been  properly  determined,  the  judgment  would  not  be  reTorsed. 
— ifcd/er  V.  Hiatt,  405. 

See  Landlord  and  Tbkabt;  Malfraoticb  of  a  Physiciak,  6,  6;  Sbductiok,  1. 

DEBTOR  AND  CREDITOR. 
See  Absionmekt  fob  Bbbbfit  of  Crbditobs;  Pbbbobal  Pbopbbty. 

DEED. 

1.  The  certificate  of  acknowledgment  of  a  deed  was  not  bad,  under  the  statute  of  1838,  for 
not  stating  that  the  wife  was  examined  separate  and  apart  from  her  husband,  and  the  con- 
tents of  the  deed  made  known  to  her,  as  it  is  presumed,  the  contrary  not  appearing,  that 
the  officer  taking  the  acknowledgement  did  his  duty  in  this  regaid. — Fleming  et  al.  t.  PoUer 
et  al.,  486. 

2.  An  allegation  that  a  person  sold  and  conveyed  land  by  deed,  imports  a  conveyance  in  foe. 
"Ibid. 

Of  AMngnment.'l     See  AssioirMBirT  for  Benefit  of  Creditors,  1, 8. 

See  Covenant;  Dowbr;  Pleading,  28;  Trusts;  Vendor  and  Purchaser,  2, 4  to  11. 

DEFAULT. 

Motion  to  set  aside.]  See  Practice,  20,  21,  22. 

See  Judgment  by  Default;  Pleading,  39. 

DELAY  OF  PAYMENT. 
Where  a  person  purchases  property,  and  is  to  have  a  delay  of  payment  upon  executing  his 


INDEX. 

noteS)  if  he  iUb  to  execata  his  notes  the  pnrdiaBe-iiioney  is  doe  immediately.— 
Weatherman,  341. 

DELINQUENT  LIST. 

» 

1.  The  coantj  auditor  b  anthorized  bj  statnte  to  make  a  special  contract  with  the  pi 
of  a  newspi4)er  for  the  pnblication  of  the  delinquent  list;  and  the  county  board,  in 
an  allowance  for  such  publication,  must  be  goyemed  by  the  amount  wliich  the  aac 
agreed  to  pay. — The  Board  of  Commisnoners,  fn.,  y.  tSerolf  et  al,,  284 

2.  And  if  an  appeal  be  taken,  upon  the  affidayit  of  a  person  aggrieyed  by  such  aUoi 
cannot  be  proyed  upon  the  trial  that  the  list  could  haye  been  published  for  an  am< 
than  the  allowance. — Ihid, 

DELIVBBY. 
()f  Reoeipt.]  See  Assighiuuit. 

DEMAND. 

In  actions  on  contract,  where  a  demand  is  necessary  before  suit,  the  failure  to  make 
a  demand  is  excused  by  an  ayerment  showing  that  the  defendant  is  not  in  a  cone 
perform  or  offer  to  perform. — WiUlach  y.  Hawkins,  541. 

DEMUIIBEB4 

l^xm  New  Trial  GranUd,^  See  Pbaotick,  25. 

See  Plbadiito,  S,  4, 10,  28,  S3, 37. 

DEPOSIT. 

H,  sued  the  appellees  for  money  deposited.  Answer,  1.  A  denial.  2.  Admitting 
money  was  left  with  JT.  as  an  indiyidual,  ayerring  that  it  was  by  him  paid  to  E,  f< 
tiff,  and  denying  a  deposit  of  said  money,  &e.  3.  Admitdug  that  the  money  was  1 
K,,  and  ayerring  that  plaintiff  was  indebted  to  defendants,  and  that  the  money  was 
on  such  indebtedness,  &c.  Reply  in  denial.  Trial,  yerdict  and  judgment  for  the 
ants.  There  were  seyeral  special  findings  upon  points  submitted  to  the  jury.  Tl 
tiff  moyed  that  a  judgment  be  rendered  in  his  fayor  on  those  special  findings,  notwi 
ing  the  general  yerdict.  The  motion  was  oyerruled.  Those  findings  were,  in  su 
that  no  money  was  deposited  with  the  defendants,  nor  with  K,,  but  that  it  was  left 
without  directions  as  to  its  application;  that  no  directions  were  giyen  to  pay  it  to 
to  apply  it  on  any  debt  due  K.,  or  JT.  and  L,  The  eyidence  shows  that  K.  was  the 
E.  for  the  sale  of  certain  lands  and  receipt  of  the  price,  &c.  It  also  tends  to  show 
was  indebted  to  E,  for  lands  purchased  by  another  person,  but  which  had  passed 
hands,  and  through  him  into  the  hands  of  K, ;  and  that  K.,  after  the  money  wa 
with  him,  had  paid  on  that  debt,  to  E,  for  H,  a  greater  sum  than  the.amount  so  pla 
him.  Questions  are  raised  upon  instructions  giyen  and  refused  as  to  the  right  of  i 
E.  without  positiye  instructions  to  that  effect  from  H,  Hdd,  that  there  was  no 
Hainee  y.  Kent  et  al.,  510. 

DEPOSITIONS. 
See  ApFEAKAircB,  2. 
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DBSCENT. 

1.  Section  18  of  the  act  regulating  descentB,  &c.,  should  not  be  so  constrned  as  to  prcrent  a 
widow  who  marries  a  second  or  snbseqaent  time,  from  directing  which  of  two  pieces  of  land 
shall  be  sold  on  execution  to  pay  a  debt  which  must  be  paid  by  the  sale,  independent  of 
her  consent,  of  one  or  the  other. — Bhddeach  €t  ur.  t.  Barvey,  564. 

S.  It  ieemi,  that  that  section  should  only  be  applied  in  restraint  of  the  right  of  the  wife  to  oon- 
rey  her  real  estate  in  he  simple,  while  she  has  children  llTing  by  a  former  hnsband  who 
might  inherit  it. — iUtf . 

DISCOUNT. 
See  Bills  or  Exchaitos,  1 ;  Plmadivo,  82. 

DIVOECE. 
See  HuBBAHD  Aim  Was,  1. 

DOWER. 

A  widow  cannot  daim  dower  in  premises  by  yirtue  of  the  seizin  of  her  hnsband,  under 
a  deed  which,  from  the  failure  to  haye  it  recorded,  became  yoid,  as  against  snbseqaent 
purchasers,  and  which,  being  unable  to  pay  tiie  purchase-money,  he  sunendered  to  the 
grantor,  as  a  means  of  returning  the  land  in  discharge  of  the  original  consideration. — 7a/> 
boU  et  al,  T.  Amutrong  et  al,,  254. 

See  Will,  2. 

DBAININO  COMPANIES. 
See  CoRFOKATiOKS,  6,  7;  Taxes  3  to  6. 

DRUNKENNESS. 
Exeu$e  /or  Crime,]  See  Cbixinal  Law,  35,  86. 

DUPLICITY. 

See  Cbixinal  Law,  47, 48;  Indiotxeitt. 

E. 

EATON  AND  HAMILTON  RAILROAD  COMPANY. 

Loanbj/.]  See  CoBronATiONS,  3. 

ELECTION. 
See  Ofvicb,  &c.,  4. 

ELIGIBILITY. 
See  Office,  &c.,  4,  5. 

ENCLOSURES. 
See  Fbhobs. 
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EirrBT  OF  BBCOBD. 

Nunc  Pro  Tunc]  See  Phaotiob,  18. 

To  the  Satisfaction  of  Court,]  See  Fbacticb,  24. 

EBROB. 

1.  If  the  record  does  not  show  aay  amendment  of  the  pleadings,  it  will  be  p: 
an  amendment  assigned  for  ennor  was  conectlj  made. — Booker  et  al,  y.  Wise,  i 

2.  Where  the  record  contains  no  replication,  it  cannot  be  assigned  for  error  tl 
permitted  a  replication  to  be  filed  after  trial  and  judgment. — Ilnd, 

Joinder  in,]  See  Appeal,  9. 

See  Fkjlctige,  4, 17, 19;  VsinrB. 

ESTOPPEL. 

See  CoBPORATiONS,  1;  Evidbncb,  12;  Plbadino,  30,  31;  Pbomissory 

School  Laitds. 

EVICTION. 
See  Vbkdob  akd  Pubchaseb,  9, 10. 

EVIDENCE. 

1.  Pft>8ecation  for  the  larcenj  of  one  6  dollar  bank  bill  on  the  bank  of  Pitisln 
vama,  of  the  yalne  of  5  dollan,  and  four  1  dollar  bank  bills,  of  the  yalne  of 
on  banks  to  the  prosecntion  unknown.  The  onlj  proof  of  the  genmneness 
and  of  the  existence  of  the  banks  on  which  they  purported  to  be,  was  the  test 
person  from  whom  they  were  stolen,  and  who  appeared  to  haye  been  a  bnsin 
the  bills  were  of  the  ralne  expressed  npon  their  fiues.  Held,  that  Uiis  evidei 
proTe  the  existence  of  the  banks  and  the  genuineness  of  the  bills,  and  hirly  i 
questions  for  the  jurj.  These  are  points  not  requiring  the  bluest  degree  o 
Clark  T.  The  State,  26. 

2.  Eyidenoe  that  the  matters  for  which  the  suit  is  brought  had  been  submitted  1 
who  had  made  an  award  in  fkrorof  (he  plaintiiF,  is  irreleyant  under  the  genei 
ait>itration  and  award,  if  relied  upon,  must  be  specially  pleaded. — Brown  r.  1 

8.  Where  a  notary  public  in  a  foreign  state  has,  by  the  stale  law,  authority  to 
tify  affidavits,  4  281,  2  R.  S.  p.  91,  makes  such  certificate  presumptire  evi 
state. — Andrews  y.  The  Ohio,  4rc.,  Railroad  Co.,  169. 

4.  In  a  suit  upon  a  subscription  of  stock,  a  witness  for  defendant,  upon  cross 
was  asked  whether  tiie  subscription  was  not  first  made  ''for  the  purpose  of  sc 
cation  on  tilie  Broadhead  suryey."  Held,  that  the  question  was  not  leading 
He  Oftib,  fv.,  Railroad  Co.,  174. 

5.  Suit  by  the  assignees  upon  the  assignment  of  a  note.  Ayerment  that  one  c 
was  insolyent,  &c.,  and  that  judgment  had  been  duly  recoyered  and  executi< 
returned  no  property  found,  &c.,  as  to  the  other.  Answer,  first,  general  den 
that  diligence  had  not  been  used  against  the  makers,  &c.  Upon  the  trial  t 
that  one  of  the  makers  was  insolyent.  The  record  of  a  judgment  against  i 
the  memorandum  thereon  of  the  justice  that  an  execution  had  issued 
turned  no  property  found,  was  giyen  in  eyidenoe.  Hdd,  that  the  execution 
been  introduced  or  accounted  for. —  WiUiams  et  al.  y.  Case  et  al,,  258. 
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6.  Whether  an  inftntment  is  foiged  or  not,  is  a  question  for  tilie  jury;  and  no  proof  of  Hs 
forgery  is  necessary  before  it  is  offered  as  eyidence.^lfosAtfr  t.  The  States  2€1. 

7.  It  seeiRf  that  the  identity  of  papers  taken  npon  the  body  of  a  prisoner  may  be  sollicisntly 
proved,  without  identifying  any  particular  paper,  by  the  officers  taking  and  liaying  them  In 
diarge. — Ihid, 

8.  The  Supreme  Court  cannot  determine  -whether  such  papers  were  proper  eyidenoe,  or  whe* 
ther  the  admission  of  them  as  eTidenoe  injured  the  defendant,  unless  the  papers  are  before 
the  Court.— /6uf. 

9.  Where  a  writing  in  the  fbnn  of  a  receipt  is  the  mere  acknowledgement  of  the  payment  of 
money,  or  the  deliyery  of  a  thing,  it  is  but  prima  facie  evidence  of  the  fact ;  but  if  it  also 
contain  a  contract  to  do  sometliing  in  relation  to  the  thing  delivered,  in  so  far  as  it  is  evi- 
dence of  that  contract  between  the  parties,  it  stands  npon  the  iboting  of  all  contracts  in 
writing,  and  cannot  be  contradicted  or  varied  by  parol ;  except,  periiaps,  that  at  law  tlie 
same  circumstances  of  fraud,  mistake,  or  surprise  may  be  shown  to  set  it  aside  as  miglit  be 
shown  in  equity  to  relieve  from  a  contract. — Dak  v.  Evane  et  al.,  888. 

10.  The  statute  laws  of  another  state  of  the  United  SUttet  cannot  be  proved  by  paroL  They 
must  be  evidenced  by  oertifled  copies  from  the  secretary  of  state,  or  by  a  copy  printed  by 
state  authority. — Line  v.  Mack  et  al.,  330. 

11.  The  Court  has  a  discretion  as  to  the  manner  of  proving  statute  laws  of  nations  foreign  to 
the  United  Statet.-^IM, 

13.  Where  the  land  of  a  person  is  sold  at  guardian's  sale,  though  die  record  does  not  show 
such  person  to  have  legally  been  made  a  party,  still  if  there  had  been  a  reception  of  the 
purchase-money,  and  sudi  acquiescence  as  amounts  to  an  equitable  estoppel,  the  record 
of  tiie  sale  and  of  the  final  report,  &c.,  of  the  guardian  may  be  given  in  evidence,  npon  a 
suit  to  recover  possession  of  the  land,  as  a  link  in  the  chain  necessary  to  make  out  the  de- 
fense. 

18.  In  a  suit  for  tiie  recovery  of  real  estate,  all  legal  or  equitable  defenses,  by  the  act  of  1855, 
may  be  given  in  evidence  under  the  general  denial. — VaU  et  al,  v.  HaUon,  et  al.,  344. 

14.  In  an  action  for  damages,  the  opinion  of  a  witness  as  to  the  amount  of  damages  sna- 
tained  by  the  plaintiff,  is  inadmissible.—- iSincftxtr  v.  Bouak,  450. 

15.  AUter,  as  to  experts,  and  persons  acquainted  with  the  value  of  particular  property — Ibid. 

16.  Suit  upon  a  subscription  of  stock.  Answer,  1.  Fraud  in  this,  that  the  soliciting  agent 
represented  that  in  the  book  he  produced  there  were  articles  of  agreement  by  wliich  tlie 
subscriber  might  pay  for  stock  in  money  or  in  ties  for  the  road  at  the  rate  of,  &c,  and  tibe 
defendant  relying,  &c.,  subscribed  without  reading,  &c.,  and  that  said  representations  were 
felse.  8.  That  a  verbal  entire  contract  was  made,  a  part  only  of  which  was  reduced  to 
writing;  that  it  was  agreed  the  defendant  should  subscribe  two  shares,  and  might  pay  tiie 
same  in  ties  at  the  rate  of,  &c.,  on  demand,  and  the  part  reduced  to  writing  is  that  stated  in 
the  complaint,  and  the  other  part  defendant  demands  to  prove  by  parol.  The  latter  was 
for  the  payment  of  money  absolutely,  upon  call.  Hdd,  1.  That  tiie  representations  were 
not  peculiarly  within  the  knowledge  of  the  plaintiffs,  nor  such  as  the  defendant  might  rely 
upon.  8.  That  the  demand  to  make  parol  proof  was,  in  effect,  a  demand  to  contradict  or 
vary  a  written  instrument  by  proof  of  a  verbal  contemporaneous  agreement,  which  cannot 
be  done.— TWnftuTyA  v.  7%e  Newoaetle,  ^.,  Railroad  Co.,  499. 

17.  Upon  the  introduction  of  a  record  in  evidence,  it  is  usually  read  to  the  jury  by  the  wit- 
ness having  it  in  charge,  or  by  an  attorney  in  the  cause.  It  need  not  be  handed  to  each 
juror,  unless  inspection  for  a  particular  purpose  is  necessary.— Auf. 

18.  It  cannot  be  proved  collaterally  that  a  railroad  company  has  not  expended  5  per  cent 
within  three  years,  as  required  by  the  statute.-— TbiVf. 
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19.  Upon  an  indictment  against  A,  and  two  others  unknown,  for  an  assanlt  and  battery 
with  intent  to  rob,  the  state  was  permitted  to  prove  that  daring  the  afternoon  and  evening 
preceding  the  assanlt,  which  was  about  nine  o'clock  at  night,  the  defendant  and  B.  and  C. 
were  seen  together,  and  that  npon  these  persons  being  brought  into  the  presence  of  the 
prosecuting  witness  next  daj,  defendant  and  B,  were  partially  recognised,  as  two  who 
were  present,  engaged  in  the  crime;  but  the  principal  witness  did  not  implicate  nor  men- 
tion B.  or  C.  The  defendant  having  shown  that  B,  and  C.  went  to  their  room  at  half 
after  eight  o'clock,  offered  to  prove  that  B,  was  in  bed  at  the  time  of  the  assault,  &c.  Hdd, 
that  this  evidence  should  have  been  heard.— /2oto2aiM/  v.  The  State,  675. 

See  Assault  and  Battbrt,  4;  Assiokmekt  fob  Benefit  of  Creditoss,  3;  Bas- 
tardy, 3;  Chancery  2  to  5;  Corporations,  4;  Court  of  Conciliation,  1,  2;  Crim- 
inal Law,  16, 17, 30,32, 45;  Mortgage,  7,  8;  New  Trial,  14;  Nuisance,  5,  6;  Plead- 
ing, 7,  23;  Promissory  Notes,  13;  Railroad  Company,  1,  3,  6,  7,  9;  Seduction,  2, 
3;  Set-off,  3;  Witness. 

EXCEPTIONS. 

1.  No  exception  having  been  taken  in  this  case  to  any  ruling  of  the  Court  below,  no  question 
is  presented  in  the  Supreme  Court — Walcott  v.  Patterson,  et  a/.,  248. 

2.  The  error  assigned  in  this  case  was,  that  the  Court  rendered  judgment  for  the  appellees  on 
a  demand  not  due  when  the  suit  was  brought.  No  exception  was  taken  to  any  ruling  upon 
the  pleading^  the  admission  of  evidence,  or  instructions  to  the  jury.  There  was  one  good 
count  in  the  complaint.    Held,  that  there  was  no  error. — Halderman  v.  BirdaaU  et  <d,,  304. 

3.  An  amleue  ctiruB  cannot  except — DarUngton  v.  Warner,  449. 

See  New  Trial,  9. 

EXECUTION. 
See  Husband  and  Wife,  7;  Bbplbvin  Bail;  Sheriff;  Suretyship,  2;  Taxbs,  11. 

* 

EXECUTORS  AND  ADMINISTRATORS. 

1.  As  a  general  rule,  an  administrator,  upon  a  sale  of  the  intestate's  property,  cannot  receive 
in  payment  anything  but  money.— C%an^r  v.  Schoonover,  324. 

2.  He  cannot  apply  the  proceeds  of  such  sale  upon  his  individual  debts. — Ibid, 

3.  Thus,  the  purchaser  of  a  lot  at  an  admistrator's  sale,  credited  the  amount  of  the  notes  for 
the  purchase-money,  with  interest,  on  a  note  held  by  him  upon  the  administrator,  and  the 
latter  sunendered  the  notes  for  the  purchase-money,  and  made  a  deed.  Held,  that  this  was 
no  payment;  and  that  an  action  by  an  administrator  de  bonis  non,  would  lie  to  recover  the 
purchase-money,  or  set  aside  the  sale. — Ibid. 

4.  If  the  right  of  a  foreign  executor  to  sue  as  such  be  not  denied  by  an  answer  under  oath, 
it  is  admitted,  and  ho  need  offer  no  proof  of  his  appointment. — Matlock  v.  Powell,  378. 

5.  The  feiluxe  of  an  administrator  to  file  a  second  bond,  upon  obtaining  an  order  for  the  sale 
of  real  estate,  he  and  the  Court  supposing,  though  erroneously,  that  the  statute  had  been 
complied  with,  will  not  render  void  a  sale  regularly  made  and  confirmed,  if  the  money  re- 
ceived is  faithfully  accounted  for. — Foster  v.  Birch  et  al.,  445. 

6.  Complaiut  by  A,,  administratrix,  against  B.  as  executor  of  his  own  wrong,  for  intermed- 
dling, &c.,  laying  the  acts  on  the  6th  of  November.  Answer,  1.  A  general  denial;  2.  A 
denial,  and  averment  of  property  in  defendant;  3.  Denial  that  he  was  executor,  &c.  Reply 
in  denial.    After  the  evidence  had  been  hetfrd  and  the  argument  began,  the  plaintiff  was 
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pennitttd  to  amei^  ^  complaint  b j  itittitg  out  Novenhtr  and  nuertaog  Ocfo&er.  The 
eTidenoe  showed  Aat  the  deceased  died  on  the  ad  of  October,  and  that  the  plamtiff  obtained 
letters  on  the  90th  of  thst  month.  The  jury  fonnd  speciaUy  that  the  defendant  latienned- 
died  at  all  times  after  the  death  of  the  decedent  until  the  last  of  NaveaAa: 

Hdd,  first,  that  the  time  laid  should  bring  the  case  within  the  statute  of  limitntionsy  and  that 
the  eridenee  should,  perhaps,  show  that  the  acts  complained  of  preceded  the  grant  of  let- 
ters, &c 

Second,  tiiat  tlie  amendment  met  the  evidence,  and  did  not  change  either  daim  or  defense. 

Third,  that  the  costs  prior  to  the  amendment  were  properij  charged  against  the  defendant. — 
Sipe  T.  Sipe,  477. 

7.  If,  in  a  suit  against  an  executor,  upon  a  daim  against  a  decedent's  estate,  the  record  re* 
dtes  that  the  claim  was  duly  entered  on  the  appearance-docket,  &c.,  ten  days  prior  to  the 
first  day  of  the  term,  the  defendant  will  be  hdd  to  hare  had  snffident  notice. — Round  t. 
The  StaU  ex  rd.  Riley  ef  a/.,  493. 

See  JuBiBDiCTiOK,  3,  5;  PLnADiHO,  19;  Will,  1. 

EXPERTS. 
See  Eyidbxce,  14, 15. 

F. 

FENCES. 

1 .  At  common  law,  and  in  the  absence  of  any  controlling  statute,  the  owner  of  cattle  is  bound 

to  confine  them  upon  his  own  land.— Brodfy  et  al,  y.  Bad,  317. 
S.  The  second  section  of  the  act  concerning  indosures,  &c.  (1  B.  B.  p.  892),  prohibiting  a 

recoTcry  for  animals  breaking  into  an  indosure,  unless  the  fence  is  lawful,  applies  only  to 

outside  fences. — Ibid, 

8.  Thus  in  an  action  for  damages  for  a  trespass  by  animals  breaking  through  a  partition 
fence,  it  is  no  defense  that  the  fence  was  insuffident. — Ibid, 

See  Bailkoad  Compaitt,  1,  3, 15. 

FINDING. 
See  Ybbdict. 

FOREIGN  COMMISSIONERS. 

A  commissioner  in  a  foreign  state,  appointed  under  the  statute  of  1859,  is  antfaorked  to  ad- 
minister oaths,  and  certify  affldaTits. — Andrews  y.  The  Ohio,  frc.,  Raikoad  Co.,  169. 

FOREIGN  EXECUTOR. 
See  ExBcuTOBS  and  Adxiitistratobs,  4. 

FORGERY. 
See  Eyidbvcb,  6. 

FORNICATION. 

See   ADfJLTBBT. 


INDEX. 

FRAUD. 

See  CoKTBACT,  9;  Fleadino,  8. 

FRAUDS,  STATUTE  OF. 
See  HusBAKD  asd  Witb,  8;  Tsitbts. 

FRAUDULENT  CONVEYANCE. 

*     See  Pleading,  10. 

G. 

GAMING. 

See  CKIMIA17I*  Law,  39, 40,  41 ;  Ikformatiok,  1 ;  Sundat  La^ 

GOVERNOR. 
CommisnoM  bjf,]  See  Ofvicb,  &c»,  2, 8. 

GUARANTY. 

The  liability  of  a  guarantor  is  measnred  bj  that  of  his  principal,  unless  he  expi 
a  less  or  a  greater  liabilitj. — Smith  et  <d,  y.  Rogers  et  al.,  2S4. 

See  Contract,  6. 

GUARDIAN. 
See  JuBiSDicTioN,  5;  Will,  1. 

H. 

HUSBAND  AND  WIFE. 

1.  If  a  feme  covert  obtun  a  diyorce  and  alimony,  she  has  no  interest,  as  suiriyo] 
of  the  hosband. — Chenowith  y.  ChenowUh,  2. 

2.  Where  a  legacy  in  the  hands  of  the  guardian  of  a  married  woman  was  u£ 
purchase  land,  and  the  deed  was  made  to  her  husband,  with  the  parol  unde 
agreement  that  the  land  was  purchased  for  the  wife,  it  was  hdd,  Hanka,  J.,  d 
the  purchase-monej  was  not  the  separate  property  of  the  wife,  and  that  the 
quently,  no  resulting  trust  in  her  fATOt.'—MiUer  et  al.  y.  BlaekbwrH,  62, 

3.  Reeor  y.  Betor,  9  Ind.  R.  847,  distinguished  from  this  case.-*/&u/. 

4.  The  inyestment  of  the  wife's  legacy  in  real  estate,  taking  the  deed  in  the  hu 
and  his  subsequent  disposition  of  the  same  estate  by  will,  operated  as  a  re(3 
husband's  possession  of  money  to  which  he  was  entitled  in  right  of  his  wife, 
dissented. — Ibid. 

5.  At  common  Uw,  where  the  real  estate  of  the  wife  is  sold  by  the  husband 
money  or  personal  property  receiyed  therefor  by  the  husband,  yests  absolute! 
the  statute  (Acts  of  1858,  p.  57,)  does  not  change  the  rule,  as  to  property  ac 
wife  by  purchase. — Mahoney  y.  Eland,  176. 

6.  A  wife  filed  an  aiffidayit  for  surety  of  the  peace  against  certain  persons,  and  1 
ognized  to  appear  before  the  Common  Pleas,  where,  on  the  calling  of  the  ca 
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to  appeftr;  wherenpon  jadgment  was  rendered  against  her  husband  for  costs.    Hdd,  that 
this  was  error.— BbOe  ▼.  The  S^ate,  376. 

7.  If  a  wife,  in  anticipation  of  the  issues  of  her  separate  real  property,  purchase  persansl 
property,  and  execute  a  promissory  note  tiierefor  jointly  with  her  husband,  the  propertj 
may  be  taken  on  execution  against  the  latter.— ^oAnjon  et  tix.  t.  Chimom,  415. 

8.  Suit  by  a  widow  against  the  administrator  to  reooTer  300  dollars,  under  4  31  of  the  act 
regulating  descents.  Answer,  that  the  the  plaintiff,  prior  to  her  marriage  widi  the  decedent, 
was  a  widow,  and  had  children  by  a  former  husband,  and  was  possessed  of  property,  tetX 
and  personal,  acquired  by  her  former  marriage,  and  the  decedent  was  a  widower  haring 
children  by  a  former  marriage,  and  also  property  acquired  by  such  former  marriage;  that 
before  their  marriage,  and  in  yiew  of  the  same,  in  order  that  their  contemplated  marriage 
might  not  effect  any  change  in  their  respectire  rights  to  the  property,  and  diat  the  same 
might  descend  to  the  children  of  each,  as  though  no  marriage  had  taken  place,  it  was  tw- 
bally  agreed  that  the  decedent  should  pay  to  the  plaintiff,  during  oorerture,  one-third  of  the 
net  profits  of  his  lands  for  her  use,  independant  of  his  control,  and  claim  no  right  to  die 
use  or  control  of  her  separate  property  during  coverture,  or  afterwards,  but  let  it  all  go  to 
her  children  by  her  former  marriage,  if  not  otherwise  disposed  of  by  her;  and  in  conside!ra> 
tion  of  the  foi^egoing,  the  plauitiff  relinquished  all  daim  to  any  portion  whatever  of  ber 
said  intended  husband's  estate  after  his  death,  but  agreed  that  it  should  all  go  to  his  children 
by  a  former  marriage,  if  not  otherwise  disposed  of  by  him. 

Held,  first,  that  this  agreement  may  be  regarded  as  folly  executed  by  both  parties. 

Second,  that  it  was  liberal  to  the  wife,  and  not  void  for  being  by  parol. 

Third,  that  it  might  have  been  yalid  if  made  during  coyerture. 

Fourth,  diat  it  was  not  yoid  by  the  statute  of  limitations,  because  not  to  be  performed  within 

a  year. 
FifUi,  that  it  was  always  competent  for  the  husband,  by  an  antenuptial  contract,  to  purchase 

his  wife's  personal  fortune;  and  consequently  he  may  buy  her  interest  in  his  own. 
Sixth,  antenuptial  contracts  to  be  executed  aftgr  the  marriage  has  been  determined,  are  not 

destroyed  by  the  marriage. — Houghton  y.  Houghton,  506. 

9.  A  wifiB  may  bo  bound  by  the  acts  of  her  husband  in  reference  to  her  separate  property, 
whore  such  acts  are  done  by  her  authority  and  approved  by  her. — Baker  v.  Roberts,  552. 

See  Dbscbitt;  Malpbactxcs  of  a  Phtbiciak;  Vendor  axj>  Fcbchasbu,  4. 


INCUMBRANCE. 
See  CoYBVAKT,  3;  Ybvdor  and  Purohabbb,  8,  9, 11. 

INDICTMENT. 

1.  Indictment  as  follows :  State  of  Indiana,  &c.  The  grand  jury,  &c.,  charge  that  J.  F.  (and 
twelve  others,  naming  them),  on,  &c.,  at,  &c.,  did  then  and  there  wiUfhUy,  purposely,  felo- 
niously, and  of  their  malice  aforethought,  make  and  perpetrate  an  assault  on  the  body  of 
B.  M.,  in  the  peace,  &c.,  and  then  and  there  with  pistols,  guns,  rocks,  and  dube,  whidi 
they,  the  said  J.  F.,  &c.,  in  their  hands  then  and  there  had  and  held,  did  willfully,  feloni- 
ously purposely,  and  of  their  malice  aforethought,  then  and  there  strike,  beat,  bruise,  and 
wound  the  said  B.  M,,  with  intent,  &c.,  to  kill  and  murder  her,  &c 

Hdi,  first,  that  the  indictment  is  not  double. 
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Second,  that  it  choi^ges  all  the  penoiu  named  with  nsing  all  the  weapons  ment 
in  that  regard  sufficient. 

Third,  that  the  assault  and  battery  is  snffidentlj  charged;  and  that,  with  prop 
as  to  intent,  is  all  that  is  necessary  under  the  statute.  The  injury  done  is  e 
sufficient  particularity.-^?^  SiaU  t.  FarUff  ei  al.,  23. 

8.  Indictment,  oontaining  two  counts,  charging  the  defendant  with  stealing  a 
stolen  goods.  Time,  place,  ralue,  &c.,  are  stated  in  the  second  count,  by  wa} 
to  the  first,  in  which  they  are  definitely  giren.  The  defendant  was  conyicted  o 
and  acquitted  on  the  first  count  of  the  indictment.  It  i!b  contended  there  was 
of  counts.    Hdd,  that  this  is  not  so. — Maynard  ▼.  The  State,  427. 

Return  of.]  See  Pbaoticb,  18. 

See  Cbixiital  Law,  1,  7  to  10, 15,  20,  23,  26  to  29,  31. 

INDORSEMENT. 
See  Assiohmbxt;  Fromissost  Notbs,  8,  9. 

INFANCY. 

The  disability  of  an  infant  to  make  a  valid,  bindiAg  contract,  is  a  personal  priyi 
for  the  benefit  of  the  infant  himself,  and  none  but  he,  or  his  ropresentatiyes,  ca: 
tago  of  such  disability. — Frazier  et  al.  y.  Mcusoff  382. 

See  Liquor  Law;  Fboxisbobt  Noras,  9;  Will. 

INFORMATION. 

1.  An  information  for  keeping  a  house  for  gaming,  is  not  bad  for  not  giving  the 
persons  who  gambled. — Carpenter  y.  7%e  State,  109. 

2.  An  information  must  be  based  upon  an  affidavit  first  filed.  It  is  not  suffidei 
formation  itself  is  verified. — Ibid. 

3.  **Po9ey  Common  Pleas  Court,  June  term,  A.  D.  1859.  State  of  Indiana  v.  7 
lone.  Usury.  The  state  of  Indiana  by  WHUam  P.  Edson,  district  prosecutin 
the  Court  of  Common  Fleas,  for  the  district  composed  of  the  counties  of  P 
Bon,  here  gives  the  Court  to  understand  and  be  informed  that,  on  the  8th  dajf 
1857,  at  and  in  said  county  of  Potof,  7%omas  J.  Mahne  did  then  and  there  ui 
gain  for,  exact,  reserve,  and  receive  from  Sharp  Wiikina,  the  sum  of  90  do 
loan,  use,  and  forbearance  of  600  dollars,  lent  by  said  JTumuu  J.  Malone  to  hii 
Wiikine,  from  the  8th  day  of  Z^oem&er,  A.  D.  1857,  to  the  8th  day  of  December 
which  said  sum  of  90  dollars  so  as  aforesaid  bargained  for,  exacted,  reserved, 
exceeds  the  rate  of  6  dollars  for  the  use  and  forbearance  of  100  dollars  for  ( 
laige  sum,  to-wit,  54  dollars,  and  is  more  than  at  that  time  was  allowed  by  1 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and  against  tiie  p 
nity  of  the  state  of  Indiana.    WHHam  P.  Edmn,  district  attorney  prosecutor.' 

Held,  first,  that  defect  of  title  is  not  ground  of  quashal. 
Second,  thai  the  signature  is  proper. 
Third,  that  the  venue  is  sufficient. 

Fourth,  that  the  information  is  substantially  in  the  language  of  the  statute,  whic 
^Malone  v.  The  StaU,  219. 

4.  If  the  affidavit  is  bad,  the  information,  though  otherwise  sufficient^  will  be  q 
State  V.  Gartrell,  280. 
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5.  An  Affid«nt  nroni  to  vpoii  Ae  belief  of  ih^  aflaal,  ii  eqnMleat  to  one  ewon  lo  in 
late  and  direct  tenns,  and  will  sapport  an  infonnalion  in  the  CkMnmon  Fleas. — Tke  State 
T.  ElUtom,  880. 

See  CniMnrAt.  Law,  46,  47,  48;  Makbiaob,  Cbbtificatb  ov;  NnsAircs,  1;  Usctrt,  4. 

INJXJNCTION. 
See  Ybvdob  abd  Pubchabbb,  8. 

INSTALLMENTS. 
See  Plbadivo,  30, 81. 

INSTRUCTIONS  TO  THE  JURY. 

1.  Where  only  a  general  objection  is  taken  to  the  ruling  on  instmctionB,  and  they  are  aa 
favorable  to  the  appellant  aa  he  haa  a  right  to  ask,  the  objection  will  not  &  noticed. — Sipe 
T.  Sipe,  477. 

2.  Where  the  eridence  is  in  the  record,  it  may  control  the  judgment  without  regazd  to  iirde- 
vant  instructions.— B2al:0  y.  Hedga,  566. 

3.  Where  the  record  does  not  purport  to  contain  all  the  eyidence,  nor  allege  that  the  eridence 
ia  the  record  was  all  the  eridence  given  in  the  cause,  instructions  refused  must  be  presumed 
to  have  been  refused  as  impertinent;  and  those  given,  if  right  under  any  state  of  &cts  thai 
might  have  been  proved,  must  be  presumed  to  have  been  given  upon  such  a  state  of  facts. — 
Stump  V.  Hart  et  al.,  438. 

Sec  Nbw  Tbial,  11;  Pbaotice,  17, 19. 

INSURANCE  COMPANIES. 
See  CoBBTXTUTioNAL  Law,  6. 

INTEREST. 
See  CoBTOBATioMB,  8;  Tbmdbb,  1;  Ububt. 

INTERLOCUTORY  JUDGMENT. 
See  Pbacticb,  1. 

INTERROGATORIES. 

1.  Action  for  cximinal  biterconrse  with  Eleanor,  the  plaintiff's  wife.  Answw  in  denial,  and 
propounding  interrogatories,  and  among  others  this :  "Bow  often  within  tiie  last  five  years 
did  you  carnally  know  any  woman  or  giil,  other  than  said  EUanorf**  wliich  was  stricken 
out  on  motion.  Hdd,  that  this  was  not  error;  that  the  plaintiff  could  not  be  eomp^ed  to 
answer,  for  the  reason  that  his  answer  might  expose  or  tend  to  expose  him  to  a  criBtmial 
prosecution  under  the  statute  against  living  in  open  and  notorious  adnhery  or  foinicatioiL^ 
French  v.  Venneman,  282. 

2.  Where  the  defendant  answered  and  filed  intenogatoiies,  and  took  a  rule  genenlly  tot  a 
reply,  and  the  plaintiff  replied  without  answering  the  interrogatories :  Bdd,  that  tiie  cause 
could  not  be  dismissed  because  the  interrogatories  were  not  answered. — McNomoFa  t. 
EUU,  616. 
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3.  UpoaaflldftTit  by  tiw  plaiiitiff 's  attoniey  that  tiie  pbintiff  if  «  non-fwident,  J  i 
against  him  to  aofiwer  intenogatories  may  be  Btcicken  out;  and  the  ovemiliog  • 
by  defendant  for  a  continuance  til)  the  next  day  to  enable  him  to  file  an  afi  I 
materiality  of  rach  answers,  is  not  an  abase  of  discretion,  where  it  appears  1  • 
taking  for  costs  that  the  plaintiff  was  a  non-resident.— PariiA  ii  al.  t.  HeUou,  i  < 

See  CoKTiNUAKCE,  4;  Psoxibsort  Notvs,  U. 

ISSUE. 

Trial  wixhma.]  Bee  Peacticx,  1,  IS. 

Relief  granted.]  See  Praotigb,  27. 

See  Chakcbbt,  6,  7,  8.^ 

J. 

JEOPARDY. 
When  once  incurred.]  See  Csixixal  Law,  21,  25,  28. 

JOINDER  OF  CAUSES  OF  ACTION. 

In  a  Boit  for  the  correction  of  a  mistake  in  a  deed,  the  additional  remedy  of  qnieti  i 
be  had,  if  the  facts  stated  in  the  complaint  justify  it.  In  a  suit  npon  a  mortgage , 
remedy  of  correction  and  foreclosure  may  be  had  upon  a  proper  complaint. — h  \ 
Coy,  528. 

AtHon  Pending.]  See  PLBADnro,  40. 

JUDGMENT. 

1.  Where  the  contracts  concerning  which  matters  of  difference  submitted  to  arbiti ; 
did  not  waiYO  relief  from  the  appraisement  law,  but  a  clanse  in  the  arbitratioi  i 
Tided  that  the  award  might  be  made  a  rule  of  Court,  and  judgment  entered  wi  1 
hddf  that,  under  the  statute  of  1843,  judgment  was  properly  so  rendered.^ — Dt 
et  al.f  7. 

2.  Complaint  to  foreclose  a  mortgage.  Judgment  for  the  plaintiff;  an  order  thai 
to  pay,  &c.,  so  much  of  the  mortgaged  premises  as  might  be  necessary  therefoi 
lands  are  sold  on  execution,  to  make  the  judgment,  &c.  Hdd,  that  the  form  (i 
ment  was  right. — Little  et  al.  r.  Vance,  19. 

3.  Suit  against  a  railroad  company  for  work  and  labor.  Process  duly  served.  Tl 
confessed  judgment  through  a  power  of  attorney,  which  recites  that  it  was  exec 
ant  to  a  resolution  of  the  board  of  directors,  eonfezring  the  power  upon  the  pi- 
secretary  to  make  it.  The  president  made  oath  that  the  judgment  was  not  coni' 
fraud  creditors.  The  judgment  was  rendered  without  relief,  &c.  Held,  thai 
nothing  authorizing  judgment  without  relief;  but  that  a  prima  facie  case  autli 
confession  was  made  out. — The  Cincinnati,  Peru,  4*c.,  Railroad  Co.  r.  Walker, :! 

4.  A  judgment  rendered  npon  the  same  cause  of  action  by  a  foreign  Court  whicl 
diction  of  the  subject-matter  and  the  parties  may  be  set  up  in  bar  of  a  suit  in  1 
7^  Cincinnati,  Union,  frc.,  Raihroad  Co.  r.  Wynne  et  al.,  385. 

5.  Persons  not  parties  to  a  judgment  cannot  maintain  proceedings  to  review  it  or 
— Caaad  Y.  Case  et  al.,  393. 

6.  The  widow  and  heirs  of  a  decedent  cannot  maintain  proceedings  to  have  letter 
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ifllntion  leroked,  «i4  a  sale  of  the  deoedenf  8  laadi  set  aside,  on  aeecmnt  of  alkged  fraud 
aod  oolhuiott  in  the  leooTery  of  a  Jndgmeiit,  to  which  thef  w&n  not  partiM,  and  for  the 
payment  of  which  the  sale  was  made^*/6»d. 

Entry  of.]  See  CLsitiOAL  Ebbob. 

CoMlabU  may  jmrehase.]  Bee  Cokstitittiokal  Law,  10. 

Without  Rdief,  fir,,]  Bee  Cokstitvtiovax.  Law,  11. 
On  the  Pleading$.]  See  Plbadiho,  9. 

Transcript  of  Formffn.]  See  Plbadiko,  15. 

Ouer  General  Isme  Untried.]  See  Plbadiko,  16,  17. 

Copy  to  he  JUed.]  See  Pleadiko,  27. 

Interloetitory.]  ,  See  Pbaoticb,  1. 

See  JuDOMBKT  BT  CovFBSSiOK;  Jui>OMBiiT  BT  Depault;  Lien,  1;  Mobtgage,  3; 
Pleading,  25;  Pbactice,  6,  29;  Subettbhip,  2;  TJbubt,  3;  Vbkdob  aitd  Pur- 

CHA8EB,  11. 

JUDGMENT  BT  CONFESSION. 

In  order  that  the  cause  of  action  maj  be  taken  as  confessed,  on  the  ground  that  the  defendant 
has  been  sabpoenaed  and  rofhses  to  appear,  it  should  be  shown,  under  4  48,  2  B.  S.  p.  459, 
that  he  was  personally  subpoenaed.^ifau^y  y.  Wolf,  457. 

See  Judgment,  3;  Tbndbb,  3. 

JUDGMENT  BT  DEFAULT. 

1 .  A  party  may  be  relieyed  from  a  judgment  taken  by  default,  where  he  had  not  aetaal  notice 
of  the  suit,  and  was,  at  the  time  of  constructiye  senrioe  of  the.  process,  and  until  after  the 
expiration  of  the  term  of  the  Court  at  which  the  judgment  was  rendered,  absent  from 
the  state,  and  physically  unable  to  return. — Sage  y.  Matheny,  869. 

2.  If  upon  the  oyermling  of  a  demurrer  to  the  petition  for  such  relief,  the  Court  set  aside  the 
default,  without  first  ordering  the  plaintiff  to  plead  oyer,  he  cannot  assign  tlie  ruling  as 
error  unless  the  record  show  that  the  Court  refiised  to  permit  him  to  plead  orer. — Rid. 

3.  A  judgment  by  defiult  wiU  not  be  reversed,  unless  the  party  defimlted  take  proper  steps 
in  the  Court  below  to  relieve  himself  from  the  judgment-^Dariu^^loR  v.  Warner,  449. 

JURISDICTION. 

1 .  In  this  suit,  the  amount  claimed  and  recovered  was  for  1,000  dollars.  Hdd,  that  the  Court 
liad  no  jurisdiction.'— i£iy  «t  al.  r.  Crawford,  5. 

2.  Where  the  judge  of  the  Common  Pleas  is  counsel  in  a  case  cognizable  in  that  Courts  the 
suit  ought  to  be  brought  in  the  Circuit  Court.-- Paey  et  al,  ▼.  Banaeyy  5. 

3.  By  the  2  B.  S.  p.  17,  S  ^%  Common  Pleas  Conrts  have  ezdnsive  jurisdiction  in  suits 
against  executors,  &c.  But  there  is  no  statute  by  which  the  right  of  execnlors,  &c.,  to  sue 
in  the  justice's  Court  is  taken  away.  That  right,  with  limttetions  as  to  amounte,  existed 
before  the  enactment  quoted.  The  justices'  act  appears  to  confinr  jurisdiction  within  a  given 
amount,  without  reference  to  the  character  in  which  a  party  sues. — Arnold  et  al,  v.  Flemimy, 
11. 

4.  Suit  may  be  brought  before  a  justice  of  the  peace,  in  the  county  where  the  cause  of  action 
arose,  against  a  resident  of  anotlier  county  found  witiiin  the  justice's  jurisdiction. — Madodt 
V.  Powell,  378. 

5.  The  Court  of  Common  Pleas  of  a  county,  has  original  and  exdnsive  jniisdiotion  in  all 
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nmtlen  relatiiig  to  the  probate  of  hurt  wills  end  testaments,  which  are  propexiy  admitted  to 
probate  in  that  oonntf ;  to  the  granting  of  letters  testamentary,  of  administration,  and  of 
goardianship,  where  such  letters  are  properly  to  be  granted  in  that  oovnty;  to  the  settle- 
ment and  distribation  of  decedents'  estates  and  the  penonal  estates  of  minors,  where  snch 
settlement  and  distribtttion  are  properly  to  be  made  hi  that  county;  of  all  actions  agafaist 
execntors  and  administrators  appointed  in  that  county;  and  to  anthoiise  guardians  to  sell 
and  conyey  real  estate  of  their  wards,  where  snch  guardians  are  appointed  in  that  county, 
whether  the  real  estate  lay  in  that  or  in  another  county. — Ex  parte,  Shoddy,  413. 

6.  Section  f  of  the  act  organizing  the  Court  of  Common  Pleas,  giving  that  Court  concurrent 
jurisdiction  with  the  Circuit  Court  bi  all  actions  against  heirs,  deyisees,  &c.,  is  not  repealed 
or  limited  by  the  exception  in  f  11  of  the  same  act,  nor  by  ^  5  of  (he  act  oiganizing  the 
Circuit  CoviL-^Flemififf  et  tU,  r.  Potter  et  ai.,  486. 

7.  An  exception  to  an  authority  granted  by  one  section  of  a  statute,  cannot  be  held  to  qualify 
another  and  a  difi^rent  authority  granted  by  another  section  in  unqualified  terms — Ibid. 

8.  Thus  the  Common  Pleas  has  jurisdiction  in  actions  agamst  heirs,  Ac.,  though  the  title  to 
real  estate  be  in  issue,  and  the  amount  in  controyersy  be  more  than  1,000  dollars. — Hnd, 

See  AiTBAL,  7;  CousT  ov  ComcoK  Pubas,  8;  Libh,  3;  NniSAiffcn,  4;  Statb  Pbibon,  2. 

JUBY. 

1.  The  discharge  of  a  jury  in  possession  of  a  criminal  cause  upon  a  yalid  indictment,  not 
called  for  by  imperious  necessity,  and  without  the  consent  of  the  defendant,  operates  as  an 
acquittal,  and  bars  another  trial;  but,  as  a  general  rule,  such  discharge,  with  the  consent  of 
the  defendant,  is  not  a  bar. — McCorlde  y.  The  State,  89. 

S.  Such  discharge,  in  the  court-house,  in  the  presence  of  the  officers  of  the  Court,  the  defend- 
ant, and  his  counsel,  entered  of  record  by  the  defendant's  consent,  in  pursuance  of  the  con- 
sent of  the  Court  preyiously  giyen  in  session,  is  not  a  bar,  though  the  judge  be  absent  at 
the  time;  and  the  record  of  the  discharge,  and  of  the  manner  of  it,  cannot  be  contradicted 
on  a  subsequent  trial.-*i&uf. 

3.  PnxKiirs,  J. — ^The  consent  of  the  Court  to  the  discharge,  is  not  necessary. — Ibid, 

4.  If  misconduct  of  the  jury,  in  suffering  outride  rumor  to  influence  their  yerdict,  be  assigned 
as  error,  it  must  appear  that  the  nunor  was  known  to  the  juxy  at  the  time  their  yerdict  was 
agreed  upon.— i2oio2amf  y.  The  State,  575. 

5.  It  is  error  to  permit  the  jury  trying  a  criminal  cause,  to  disperse  among  the  people  during 
an  adjournment  pending  the  trial,  without  the  consent  and  oyer  the  objection  of  the  defend- 
ant.—Qvmn  y.  The  State,  589. 

See  AoMiSBioxs;  Bastabdt,  1, 2,  S;  Chajicbkt,  6, 7, 8;  Cbimikal  Law,  18;  Etidbhcb, 

18;  NuiSAMGB,  6;  Ybbdict. 

JUSTICE  OP  THE  PEACE. 

QmstalfU  may  pvarchaee  Judgment  of.'l    See  Cokstitutional  Law,  10. 

See  AppBAii,  3,  7,  8;  Jubibdiction,  3, 4;  Libit,  2. 

L. 

LANDLORD  AND  TENANT. 

1.  If  ^.  lease  a  house  and  lot  to  B.,  and  B,  assign  the  lease  to  C,  who  occupies  the  prem- 
ises, and  C.  dig  a  hole,  by  which,  after  the  ei^iratbn  of  his  lease,  and  after  the  lessor  has 
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rMuned  the  potseMion,  the  cellar  of  Z>.,  an  a^lofaiiag  tanaat  of  A,,  is  flooded  with 
Quare,  whether  A,  can  fill  up  the  hole  and  pay  Z>.  the  damage  aiutained  bj  means  of  it, 
and  sae  C,  for  the  amonnt  expended.— I>if)p2e  t.  Doughs,  635. 
8.  It  it  error  to  refiue  to  Instruct  the  jury,  in  sach  case,  that  if  they  find  finom  the  eridenoe 
that  D.'i  cellar  wonld  hare  heen  fleoded  if  the  hole  had  not  heen  there,  they  cannot  make 
the  damage  to  him  a  part  of  their  Terdict — Ibid. 

See  Lbass. 

LABCENT. 

By  our  statute,  lareeny  consists  in  the  felomonsly  stealing  and  taking  away  the  penonal 
goods  of  another.  The  general  doctrine  is,  that  the  felonious  quality  consists  in  an  intent 
to  defraud  the  owner  for  the  use  and  benefit  of  the  thief;  but  there  may  be  larceny  without 
anticipated  benefit  to  the  thief.  The  felonious  mtent  must  exist  at  the  time  of  the  tnkiqg. 
— £iM^  y.  7%«  State,  36. 

See  CitninrAL  Law,  4,  49, 43;  Xitdiotxbkt,  t. 

LEGACY. 
See  HusBAKB  ahd  Wifb,  2,  4.    Will. 

LEASE. 

The  transfer  of  a  lease  by  assignment  may  be  by  a  separate  instnnnent,  and  such  inatnnnent, 
being  a  transfer  of  an  interest  in  land,  may  be  properly  recorded ;  but  it  will  not  operate  as 
constructiTe  notice  to  a  subsequent  purchaser,  if  it  fail  to  describe  the  premisee,  and  define 
die  term,  or  to  contain  language  of  description  by  which  the  original  lease  can  be  reeog^ 
nised  as  the  thing  transferred. — MartuidaU  H  <d,  t.  PricB,  115. 

See  Landlord  and  Tbnant. 

LEVEES  AND  DRAINS. 
See  CoRPOBATioNS,  6,  7;  Tazbs,  8  to  6. 

LICENSE. 
To  tell  LiquorJ]  See  Afpbal,  1, 3. 

LIEN. 

1.  Action  to  recoyer  money  and  enforce  a  vendor's  lien.  The  complaint  did  not  allege  that 
the  defimdants  were  insolyent,  nor  that  there  was  no  personal  property,  nor  any  equivalent 
averment.  The  only  question  is,  whether  a  judgment,  declaring  the  lien  and  for  the  sale 
of  &e  land,  should  have  been  rendered  in  the  absence  of  such  averments.  Held,  on  the 
authority  of  Scott  v.  Crawford,  12  Ind.  B.  411,  that  the  judgment  for  the  money,  and  de- 
claring it  a  Uen,  is  right;  but  the  order  directing  the  sale  of  the  specific  property,  in  tiie 
first  instance,  is  wrong. — Bowm  et  al,  v.  Fisher,  104. 

2.  A  suit  to  enforce  a  lien  upon  real  estate,  is  in  the  nature  of  a  suit  to  foreclose  a  mortage, 
and  is  not  embraced  by  \  10, 2  B.  8.  p.  451,  conferring  dvil  jurisdiction  upon  justices  of  the 
peace. — Ainsworth  v.  Atkinson  et  a/.,  538. 

See  Mabitims  Libnb;  Mbchanics'  Libnb;  Mobtoaox,  4;  Taxes,  10  to  13. 
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LIMITATIONS. 

1.  Where  a  person  clafans  the  benefit  of  an  exception  in  the  statute  of  limitation,  he  most 
show  that  he  comes  within  it. — Vatl  et  al.  t.  Ealton  et  ai,,  344. 

2.  Vandeave  y.  MUiken,  13  Ind.  R.  105,  followed — Ibid, 

3.  A  prosecution  for  knowingly  receiying  stolen  goods,  must  be  commenced  within  two  years 
from  such  reception. — Jones  y.  7%6  State,  346. 

4.  A  s^tute  of  limitation  cannot  be  relied  upon,  unless  it  has  been  pleaded. — Bowman  t. 
Maliaiy,  424. 

See  Adtsbu  Pobsbsbioit,  1, 3;  Crimikal  Law,  9,  10, 13;  Exbcutobb  ajtd  Apkikis- 

TBATOBs,  6;  Husband  and  Wive,  8;  Sbt-ovt,  2. 

LIQUOR  LAW. 

1.  The  offense  of  selling  liqiior  to  a  minor  is,  tiie  sale  to  the  minor,  not  beUering  or  haTing 
reason  to  belieye  him  to  be  an  tAidU—Tke  State  t.  KaBf,  408. 

2.  A  person  prosecuted  for  the  offense,  may  show  that  the  person  sold  to  was  a  stnmger  to 
him,  and  that  his  personal  appearance  would  lead  a  person  of  common  obseryation  to  be- 
lieye him  an  adult,  and  that  he  represented  himself  as  such;  or  if  he  knew  the  person,  but 
not  his  age,  he  may  show  that  he  is  treated  by  his  parents,  his  friends,  and  the  oonmunity, 
as  an  adult. — Ibid. 

See  Apfeai«,  1,  2;  Cohstitutional  Law,  8. 

LIS  PENDENS. 

May  he  re/erred.]  See  Abbitbatiov  and  Awabd,  6. 

Joinder  of.]  See  Flbadiko,  40. 

LOAN. 
See  Bills  of  Exchange,  1 ;  Cobpobations,  S. 

LOST  WRITING. 
See  Plbadin«,  23;  Pbomissobt  Notbs,  12,  IS. 

M. 

MALICIOUS  TRESPASS. 

A  malidous  trespass  is  punishable  as  a  ciiminal  offense,  and  not  by  dyil  damages.  Buder  et 
al.  y.  Mercer,  479. 

MALPRACTICE  OF  A  PHYSICIAN. 

1.  At  common  law,  a  suit  against  a  physician  for  malpractice,  sounding  in  tort,  did  not  sur- 
yiye  to  the  representatiye  of  the  person  injured.  The  right  of  action  died  with  the  per- 
son.— Long  y.  Morrison,  595. 

2.  A  husband  had  two  actions  against  a  physician  for  malpractice  in  treating  his  wife;  the 
first  for  the  loss  of  serrioe,  &c.,  the  second,  by  husband  and  wifb  for  the  personal  injury. — 
Ibid. 

3.  Where  sudi  malpractice  results  in  death,  an  action  lies  for  damages  for  the  loss  of  senrioe 
from  its  commission  to  its  result;  and  if  the  right  of  action  grew  out  of  a  breach  of  the: 
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contmct  for  skiUfiil  trefttment  on  the  part  of  tiM  pbysiciaii,  ft  it  &  cfaoBe  in  acdon,  md  cur- 
TiTds  the  death  of  the  wife.— -75u£. 

4.  Afl  at  common  law,  so  by  the  code,  hnsband  and  wife  most  join  in  a  rait  for  an  injury  to 
the  person  of  the  wife,  by  malpractice  of  a  physician,  and  the  hnaband  conid,  at  oommon 
law,  release  the  action;  bat  as  the  wife,  if  liying,  conld  not  maintain  a  separate  action  lor 
the  tort,  so  her  administrator  most  join  her  hnsband  in  snch  suit;  and  nnder  die  statute  ifae 
hnsband  cannot  settle  the  salt  nor  control  its  proceeds,  independent  of  the  administrator. 
Bat  llie  non-joinder  of  the  hnsband  b  not  ground  for  a  reyersal,  where  no  objectioB  was 
made  below. — Iknd^ 

5.  A  physician  is  liable  for  damages  arising  as  well  from  the  want  of  skEQ  as  from  n^lect  in 
the  application  of  skOL— /ftuf . 

6.  On  the  question  of  damages  in  snch  cases,  the  oommon-Uw  role  most  prerail.  Where  the 
action  is  by  husband,  master,  or  parent,  for  indlTidual  loss  occasioned  by  a  tortious  act  to* 
wards  wife,  infent^  or  serrant,  the  sufiteing  of  the  immediate  rabjeet  of  the  wiongfnl  act 
cannot  be  taken  into  aooonnt  in  assessing  tiie  damagaa.*— ilwC 

MANDAMUS. 

In  this  case,  there  was  no  demunrer  to  the  complaint  setting  forth  the  fects  upon  which  a 
mandamus  was  prayed.  The  ruling  upon  a  motion  to  quash  the  alternative  wxit  waa  not 
excepted  to.  Hdd^  that  the  question  whether  the  party  had  another  remedy  waa  not  pre- 
sented.—77^  JtffemmmlU  Saiiroad  Co,  t.  Ferry  etal,,  II, 

Return  of  AkemoHve  Writ,]    See  CuLiMi  AOAivaT  thb  Stats,  8. 

See  CouHTT  Boukdakibs;  Office.  &c^  6. 

MARITIME  LEINS. 

1.  The  water-craft  law  of  Indiana,  providing  for  the  enforcement  of  leins  on  vessels,  does 
not  extend  to  contracts  made  and  broken  out  of  this  state,  and  consequently  an  attachment 
suit  will  not  lie  for  a  breach  of  such  a  contract. — CopUnger  v.  I%e  Steamboai  David  Gibmm, 
480. 

S.  An  action  in  rem  would  not  lie  at  common  law. — Ibid. 

3.  The  law  of  a  foreign  state,  where  such  a  contract  was  made  or  broken,  will  not  be  enforced 
in  a  suit  upon  the  contract  in  this  state,  unless  the  law  be  pleaded  and  proved,  and  even 
then,  no  further  than  our  system  of  practice  will  enable  the  Courts  to  enforce  it. — Ibkt. 

4.  A  suit  til  personam,  as  at  common  law,  would  lie,  and  the  action  would  be  transitoiy;  but 
to  maintain  it,  juxisdiction  of  the  person  would  have  to  be  aoqnixed,  either  by  servioe  of 
process  or  voluntary  appearance. — Ibid, 

5.  The  filing  of  an  attachment-bond,  and  taking  depositions  on  behalf  a  vessel,  do  not  con- 
stitute a  voluntary  appearance  to  the  suit,  as  one  in  parsoaam.— T&ticf. 

6.  Sembie  that  the  plaintiff  in  an  attachment  suit  under  the  statute,  might  move  for  leavo  to 
amend  his  complaint,  and  to  have  process  against  the  person,  so  as  to  change  bis  proceed- 
ing to  a  common-law  tucdon.^Ibid. 

MAHRIAGE,  CERTIFICATE  OP. 

I.  Section  54,  S  R.  S.  p.  441,  repeals  that  portion  of  f  11, 1  R.  S.  862,  fixing  the  penalty  for 
fedlure  to  return  a  marriage  certificate.    An  information  lies  upon  the  former  statute,  and 
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U  is  not  necetMury  to  allege  thai  one  moakh  has  eiepied  after  the  time  widiin  wbkh  the  re 

tnni  should  haye  been  made. — 77ie  State  y.  Honeg,  186. 
S.  The  information  in  this  case,  ehaiging  that  the  defendant,  a  justice  of  the  peace  of,  &c.,  at, 

Ac,  solemniaed  a  marriage  between,  6c.,  and  failed  to  retnm  and  file  in  the  deck's  office  a 

certificate  of  the.  marriage,  with  the  license  therefor,  witiun  three  months,  ftc,  contraiy,  &c, 

is  good.— 7%0  StaU  y.  Pkrte,  aOS. 
3.  Section  M,  S  B.  S.  p.  441,  by  implication,  repeals  4  11  of  tiie  act  regolating  matnages,  if 

the  latter  section  wonld  otherwise  haye  any  force.— iftiV/. 

ICATOB. 

Jurisdiction  of.]  See  Office,  &c.,  5. 

M£CHA^CS'  LIENS. 

1.  Suit  to  enforce  a  mechanic's  lien,  &c.  The  complaint  contained  two  paragraphs — ^1.  That 
plaintiff  furnished  the  materials  to  a  contractor;  that  the  proprietor  was  owing  tiie  con- 
tractor, and  that  notice  of  lien  was  filed,  &c.  2.  An  original  promise  to  pay  for  the  mate- 
rials in  consideration  they  should  be  furnished  to  tiie  contractor.  Trial  on  the  general 
denial.  The  eiddence  is  not  of  record.  There  was  a  general  judgment  for  the  yalue  of 
the  materials  simply,  but  not  ordered  to  be  specificfdly  enforced.  Hdd,  that  this  judgment 
might  be  right  on  the  second  paragraph. — McDanid  y.  Weaver,  517. 

2.  In  a  suit  to  enforce  a  mechanic's  lien,  an  answer  alleging  that  the  property  is  now  owned 
by  a  third  person,  but  not  denying  the  ownership  of  the  defendant  at  the  time  the  lien  at- 
tached, is  bad. — Ainsuxfrth  y.  Aildruon  et  al.,  538. 

msjomoER. 

Cf  Counts.]  See  Ikdictmekt,  2. 

See  JoiNPES  OF  Causes  of  Action. 

MISTAKE. 
Jn  Deed.]  See  Joindeb  of  Causes  of  Action. 

MOBTGAGE. 

1.  A  chattel  mortgage  is  good  as  between  the  parties,  though  not  recorded  within  ten  days 
ftom  its  execution. — McTaggart  et  al.  y.  iiow,  280. 

2.  An  agreement  to  pay  usurious  interest  on  notes  secured  by  mortgage,  is  yoid,  and  no  bar 
to  a  suit  to  foreclose.— BeatfcAamp  y.  heagan,  401. 

3.  Mortgaged  premises  may  be  ordered  to  be  sold  in  such  parcels  as  they  may  be  found  diyisi- 
ble  into. — lUd, 

4.  By  taking  a  mortgage  to  secure  unpaid  purchase-money,  the  yendor  of  leal  estate  waives 
the  implied  equitable  lien  which  he  might  otherwise  haye  had  for  the  payment  thereof,  and 
creates  an  express  lien.— £arru  y.  Harianf  489. 

5.  As  to  the  question  of  priority  between  the  holders  of  notes  for  installments  of  purchase- 
money  secured  by  mortgage.  Bough  y.  Osborne,  7  Ind.  R.  140,  is  followed.— i&iVf. 

6.  The  holder  of  the  junior  of  two  such  notes  need  not  be  made  a  par^  to  an  action  by  the 
holder  of  the  senior  note  to  foreclose,  notwithstanding  the  statute  requiring  that  all  per- 
sons haying  an  interest  in  the  subject  of  tiie  action  shall  be  made  parties.— 26rc?. 


648  INDEX. 

7.  The  record  of  a  mortgage  is,  by  ttatnle,  ozignul  evidenoe  of  the  etmnmiU  of  tl»  ioflfern- 
ment.— Zyon  et  cd,  r.  Perry  ef  a/.,  615. 

8.  If  the  compUiiit  against  a  mortgagor  sad  a  purchaser  from  him,  for  foreclosure,  foil  to  al- 
lege that  the  mortgage  was  recorded  and  that  the  purchaeer  had  notice,  the  proof  of  these 
facts  without  objection  cnres  the  defoct— iW. 

9.  An  outstanding  mortgage,  where  there  has  been  no  ouster  of  the  purchaser  holding  mider 
a  deed,  is  no  bar  to  a  suit  for  purchase-money. — MUMEL  et  ol,  y.  Dibble  et  cd.,  586. 

10.  Suit  to  foreclose  a  mortgage.  Answer,  that  the  land  was  couTeyed  for  a  considenrtiDn  by 
the  mortgagee  to  the  mortgagor,  and  mortgaged  to  secure  the  payment  of  the  eonsiden- 
tion;  and  aTorring  that  the  mortgagee  had  no  title.  It  $eem$,  that  the  answer  was  bad,  so 
for  as  a  judgment  of  foreclosure  was  concerned. — Hubbard  et  ux.  t.  Chappd^  601. 

See  JupomHT,  S;  Libw,  S;  Paxtibs,  3;  Pbhsoitai.  Psofbstt,  9,  8;  Plbadiwo,  26. 

N. 

NEW  TRIAL. 

1.  An  application  for  a  new  trial,  in  order  to  obtain  eyidence,  based  upon  the  fact  that  tiie 
witness  was  a  railroad  hand,  and  the  party  did  not  know  where  to  send  for  him  or  his  depo- 
sition, for  the  trial  had,  is  within  the  case  of  Gibaon  y.  The  J^ate,  9  Ind.  R.  264. — Keeiy  y. 
The  State,  86. 

2.  No  affidaYit  is  necessary  to  the  proper  determination  of  a  motion  for  a  new  trial  based 
upon  excessiYC  damages,  insufficiency  of  CYidence,  and  Yerdict  contrary  to  law. — Harrie  r. 
Rupelf  209. 

8.  Time  wiU  not  be  giYen  to  enable  a  party  to  prepare  affidavits  to  support  his  reasons  for  a 
new  trial,  unless  in  addition  to  a  good  excuse  for  their  non-production,  it  be  made  to  ap- 
pear of  record  that  it  is  in  the  power  of  the  party  to  procure  sufficient  affidaYits. — Ibid. 

4.  Where  a  motion  for  a  new  trial  had  been  oYermled  for  the  want  of  affidaYits  sustaining 
the  reasons  upon  which  it  was  based,  and  a  second  motion  was  made  and  the  neoessaiy 
affidaYits  presented,  the  latter  motion  was  held  to  hsYe  been  properly  oYerruled,  because  no 
excuse  was  shown  for  the  non-production  of  the  affidaYits  upon  the  first  motion. — Ibid. 

5.  Where  one  of  the  reasons  upon  which  a  motion  for  a  new  trial  was  based,  was  newly  dis- 
covered evidence,  the  nature  of  which  was  set  out  in  proper  affidavits,  and  counter-affida- 
vits wetre.  filed,  directly  contradictory  of  those  affidavits,  it  was  held  that  a  question  wss 
presented  for  the  Court,  the  decision  of  which  the  Supreme  Court  could  not  disturb. — Ibid, 

6.  In  a  suit  by  a  husband  for  the  seduction  of  his  wifo,  the  affidavit  of  a  physician  disclosing 
communications  made  to  him,  as  such,  by  the  wife,  to  the  efifect  that  she  had  had  an  abor- 
tion, from  having  had  illicit  intercourse  with  a  certain  person  during  the  absence  of  her 
husband,  will  not  sustain  a  motion  for  a  new  trial,  based  upon  tlie  discovery  of  such  evi- 
dence, unless  it  be  also  shown  that  the  wifo  would  consent  to  such  disclosure  upon  the 
trial.— i&uf.  ^ 

7.  Affidavits  evidently  folse,  or  contradictory,  upon  their  fiaoe,  of  the  evidence  upon  the  for- 
mer trial,  will  not  sustain  a  motion  for  a  new  trial  upon  this  ground. — Ibid. 

8.  Nor  will  the  affidavit  of  the  defendant  that  he  can  proYO  by  .^.  JB.  and  by  2>.— christian 
name  not  known — that  they  had  had  sexual  intercourse  with  the  wife,  of  which  the  plaintiff 
was  cognizant,  sustain  a  motion  for  a  new  trial  on  account  of  the  discoveiy  of  such  evi- 
dence, unless  it  be  shown  by  the  affidaYit  of  the  proposed  witnesses  that  they  would  so  to- 
tafy.—Ibid. 

9.  Where  no  proper  exception  is  taken  in  a  cause,  a  motion  for  a  new  trial  readies  nothing 
but  the  merits  as  shovm  by  the  eYidence.^-7^  State  ex  reL  May  y.  Rabomm  et  al.,  800. 
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10.  One  of  llie  xewons  for  a  new  trial  was  as  foUows :  "Beeaiue  of  error  of  law  occurring 
at  the  trial,  and  excepted  to  by  the  defendant  at  the  time."  BM,  too  Tagne.— Bamord  t. 
GroAcm,  888;  Medl&r  r.  BuOt,  405. 

11.  Where  aereial  charges  are  giren  to  the  jtiry,  a  partj  asking  a  new  trial  on  the  ground  of 
error  in  the  instractions,  most  point  ont  with  reasonable  certainty  the  error  complained  of.— 
Bobinson  ▼.  Hadleg,  417. 

13.  This  Court  will  not  rerene  the  mling  of  the  Court  below,  leftuing  to  grant  a  new  trial 
moved  for  on  the  ground  that  llie  yerdlct  is  not  Bostained  by  the  evidence,  unless  the  verdict 
appears  most  elearly  entAeouB. — O'Eenin  y.  7%«  Slate,  480. 

13.  It  iq>pears  diat  A,  and  B.  wero  engaged  together  in  buying  and  shipping  wheat  for  otiiers. 
A.  settled  with  those  for  whom  the  purchaseB  were  made,  and,  for  a  certain  part  of  the 
wheat,  was  compelled  to  deduct  a  specific  sum  per  bushel  from  the  usual  price,  because  the 
same  was  damaged.  A.  then  sued  B.  for  money  had  and  received,  money  laid  out  and  ex- 
pended— the  principal  items  of  the  claim  being  the  one-half  the  loss  on  the  damaged  wheat, 
and  the  one-half  the  commission  for  buying,  &c.  There  was  no  evidence  of  the  amount 
paid  for  the  damaged  wheat,  nor  of  the  amount  obtained  therefor,  nor  of  the  state  of  the 
account  between  the  partners,  nor  of  any  demand  for  a  settlement  or  payment  of  any  bal- 
ance damned  to  be  due,  if  such  demand  was  necessary.  Bdd,  that  a  new  trial  should  have 
been  granted. — Sjncdy  v.  True,  437. 

14.  Where  the  record  does  not  contain  the  evidence  given  on  the  trial,  this  Court  will  not 
hold  the  refusal  of  a  new  trial  on  account  of  newly  discovered  evidence  to  be  error;  for  it 
cannot  be  known  how  far  such  newly  discovered  evidence  was  merely  cumulative. — C Brian 
T.  The  State  ex  rd.  Sunft,  469. 

See  Changbbt,  7;  Pbacticb,  6, 17,  25. 

NON-RESIDENT. 
See  Intsbxcoatobibb,  3.        ^  '^^ 


NOTARY  PUBLIC. 

Certificate  o/.]  See  Evidence,  3. 

NOTICE. 

Of  Claim  agairut  E8tate,[    See  Exbcutobs  afd  ABMiiriBTBATa 
Of  Assignment.]  See  Pboxissobt  Notbs,  1. 

Cf  Call  for  Stoelc\  See  Railbo'ad  Compakt,  3, 4. 

NUISANCE. 

1.  Information  charging  that  ''on  the  first  of  March,  1857,  at,  &c.,  Miehad  Baugh  erected, 
and  continually  from  thence  hitherto,  continued,  maintained^  and  kept,"  &c.  It  was  in- 
sisted that  the  Court  erred  in  permitting  any  evidence  of  the  existence  of  the  nuisance,  ex- 
cept on  the  said  first  day  of  March,  Held,  that  this  vras  frivolous.  The  information,  to 
the  common  understanding,  plainly  enough  charges  a  continuous  nuisance.  The  word 
''has"  may  be  supplied,  if  it  will  make  the  pleading  more  certain. — Bau^  t.  The  Statfi, 
39. 

8.  It  does  not  follow  as  a  consequence  of  the  recovery  of  damagee  for  a  nuisance,  that  the 
nuisance  shall  be  abated.— Cromioe0  et  al.,  v.  Lowe,  834. 

3.  And  where  the  suit  was  for  damages,  with  a  prayer  for  abatement,  it  seems  that  a  verdict 
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for  damages,  with  fpadal  taumn  to  intenogaloriei  never  psopoaidid,  fartBadri  as  a  basis 
for  an  order  for  the  sbateoienty  was  aot  inTalid  on  aooonnt  of  sndb  special  findings;  bnt 
would  support  a  judgment  for  damages,  and  the  specific  rsUof  piajed.— iUi. 

4.  Whero  the  plaintiff  aTened  title  hi  the  premises  injoied  bj  an  alleged  nnisanoe,  and  the 
de&ndant  answered  by  a  denial,  and  the  plaintUf  offBted  his  title  deeds  in  proof  of  the 
issue,  it  was  held  that  the  Common  Fleas  was  ousted  of  jurisdiction.— /UL 

5.  Prosecution  for  a  niusanoe  in  keeping  a  diiordeilj  hoose  wherein  intoxicating  liquors  were 
sold,  "hj  then  and  there,  at  dtrers  times,  permitting  dissolute  persons  to  drink,  tipple,  car 
rouse,  and  swear,  to  the  annoyance,"  &e.  Held,  tliat  endence  of  "shooting,  yelling,  and 
laughing,"  was  admissible  to  sustain  the  charge.— Gamssn  t.  I%e  State,  S87. 

6.  The  jury,  in  cases  of  nuisance,  may  look  to  the  eTidence  of  acts  done,  and  the  probable 
consequence  of  them,  rather  than  to  testimony  of  particular  witnesses  as  to  the  effect  sndi 
acts  had  upon  ihan,^Ibid, 

NUNC  PRO  TUNC. 
See  Pbaoticb,  IS. 

0. 

OATHS. 

SeeFoREioK  Cokvibsiokebs. 

OCCUPATION. 
See  Usa  An>  Occupaxiov. 

OFFICE— OFFICERS— OFFICIAL  BONDS. 

1.  The  Clerk  of  the  Circnit  Court  is  merely  a  ministerial  officer,  and  in  respect  to  the  ap- 
proyal  of  official  bonds,  he  has  no  discretion  except  to  determine  whether  the  security  offered 
is  sufficient. — Chdick  r.  New,  93. 

2.  The  goyemor  may  determine,  eyen  against  the  decision  of  a  board  of  canyassers,  whether, 
an  applicant  is  entided  to  reoeiye  a  commission  or  not,  where  the  objection  to  his  right  to 
reodye  it  rests  upon  the  ground  that  a  constitutional  prohibition  is  interposed. — Ibid. 

9.  If  the  goyemor  should  ascertain  tliat  he  has  commissioned  a  person  ik^o  is  ineligible  to 
the  office,  he  may  issue  another  commission  to  the  person  legally  entitied  thereto. — IbUL 

4.  Where  a  majority  of  the  ballots  at  an  election  were  for  a  person  not  eligible  to  the  office 
under  the  constitution,  it  was  held  that  the  ballots  cast  for  such  ineligible  person  were  inef- 
fectual, and  that  the  person  receiying  the  greatest  number  of  legal  yotes,  though  not  a  ma- 
jority of  the  ballots,  was  duly  elected,  and  entitied  to  the  office. — Ihid, 

5.  The  mayor  of  a  city,  under  the  general  law,  has  jurisdiction  as  a  judicial  officer  throngfa- 
ont  the  county;  and  the  yotors  of  the  county  are,  therefore,  chargeable  with  notice  of  his 
ineligibility,  under  the  constitution,  to  any  office  other  than  a  judicial  one,  during  the  term 
for  which  he  was  elected.— 7W. 

6.  A  writ  of  mandate  is  the  proper  remedy  against  a  deric  for  refusing  to  approve  an  official 
bond. — Bnd. 

■ 

7.  The  offices  of  township  trustee  and  superyisor  are  Incratiye,  within  the  meaning  of  4  9,  art. 
S  of  the  constitution.- Crn^Aton  etal-exrel,  FarroM  y.  Piper,  182. 

8.  In  a  suit  whidi  concerns  the  public,  the  titie  to  an  office— 4he  officer  being  in  the  exerrise 
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of  hk  dvtiet — cannot  be  questioned  eollatenlly,  eren  when  the  olBeer  is  a  perty  to  the 
record. — Dnd. 

9.  The  act  of  1859,  tonehing  the  taUuiei  of  officers,  does  not  proTide  a  salary  for  district  at- 
toroeyg. — Dodd  ▼.  Swaetter,  29S. 

10.  The  offices  of  prosecndiig  attorney  and  district  attorney  are  distinct,  notwithstanding  the 
names  may  have  been  used  interchangeably  in  some  statutes.  The  one  was  created  by  the 
constitution,  the  other  is  a  creature  of  the  statute. — Ibid* 

ORDEB  OF  TBYING  CAUSES. 
See  Pbagtice,  15. 

P. 

PARTIES. 

1.  A,  having  recoyered  a  judgment  against  B.  upon  which  an  execution  was  issued  and  re- 
turned nuila  bona,  filed  an  affidavit  stating  the  recovery  of  the  judgment  and  the  issuing  and 
return  of  the  execution,  and  tliat  C  was  indebted  to  ^.  155  dollars  on  note  and  mortgage. 
C.  was  summoned  to  answer,  but  B,  was  not  made  a  party.  Sdd,  that  this  was  error. — 
WaU  V.  Whider,  SS8. 

S.  In  an  action  for  damages  for  an  injury  done  by  trespassing  animals  belonging  to  several 
persons,  the  plaintiff  may  elect  to  sue  all  or  only  a  part  of  the  owners.— JBradiy  el  al.  v. 
BaU,  817. 

3.  A  junior  moigagee,  though  not  a  necessary,  is  a  proper  party  to  a  proceeding  by  a  senior 
to  foreclose.^— ilfsrwU^  tt  al,  t.  Lackey,  5S9. 

See  JvDOMnrT,  5,  6;  MALTRAcnom  ow  ▲  Pbtsioiait,  4;  Mobtoaqb,  6;  PAnnnxBHip,  S; 

PLSABiiro,  S6;  Pkomibsobt  Nona,  5,  8. 

PARTNERSHIP. 

1.  If  a  firm  pays  for  land,  and  the  conveyance  is  to  one  of  the  partners,  there  is  a  resulting 
trust  in  favor  of  the  firm. — Indiana  Pottery  Co.  v.  Bates  et  al,,  8. 

2.  And  in  a  suit  by  one  claiming  title  under  the  firm  for  a  conveyance  of  the  land,  the 
heirs  of  the  trustee  are  proper  defendants;  and  they  cannot  object  that  the  surviving  part- 
ners and  the  heirs  of  those  deceased  are  made  co-defendants. — Ibid, 

See  Bills  ojt  Bxohaxob,  a. 

PATENT. 
Of  Land  from  the  U,  5.]  See  Ai>tbb8b  Po80B8Sion,  8;  Tuc-Titlb. 

PAYMENT. 

See  Executors  akd  Administbatobs,  1,  2,  3. 

PENITENTIARY. 
See  Statb  Pbisob. 

PERSONAL  PROPERTY. 

1.  Personal  property  may  be  conveyed  even  without  a  writing,  if  possession  accompany  die 
conveyance. — McTaggert  et  ai,  v.  Rose,  880. 
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S.  The  fact  that  the -owner  U  faidehted,  or  even  liuohreiiti  at  the  tfane  of  the  eonTejanoe,  will 

not  of  itself  inralidate  the  title,  if  no  liens  have  attached.— /buf. 
8.  So  where  possepsion  was  taken  under  a  diattel  inortga(se.— iftitf. 

See  MoBTOAOE,  1;  BsPLBYiir;  Taxb8/9,  18. 

PHYSICIANS. 

See  Malpracticb,  &c. 

PLEADING. 

1.  Snit  on  note.  Answer,  first,  denial;  second,  that  defendant  did  not  execute  and  delrrer 
said  note,  &c.;  third,  want  of  consideration,  setting  ont  fiusta,  &c;  ibnrth,  fiulore  of  oon- 
sideration,  setting  ont  the  facts  relied  on,  &c.  Reply,  in  effiact,  denjring  the  third  pangimph 
of  the  answer.  No  notice  taken  of  any  other.  The  only  eridence  giyen  was  the  note. 
Bddf  that  there  was  error.  The  fourth  paragraph  of  the  answer,  as  presented  by  tlie  re- 
cord, appears  to  stand  uncontradicted.  The  fticts  aTerred  in  it,  dierefore,  nnder  the  ttetnte, 
were  admitted. — SiMau  t.  Lenfegfy,  4. 

S.  A  pleading  denying  the  execation  of  a  written  instroment,  ia  Talid  without  being  sworn 
to.— AfciVeer  ef  al.  t.  Dipboif,  18. 

3.  Complaint  to  foreclose  a  mortgage,  the  instaUmenta  all  being  dne.  Answer,  that  diere 
was  a  separate  agreement  in  writing  that  the  notes,  payable  on  the  face  in  cash,  might  be 
discharged,  when  due,  in  bonds  of  a  certain  railroad  company.  Demurrer  austained.  Hdd^ 
that  the  demurrer  was  rightly  sustained  for  two  reasons — 1.  The  written  agreement  reftmd 
to  in  the  answer,  or  a  copy  of  it,  was  not  filed.  S.  The  notes  were  payable  in  cash,  and 
the  written  agreement  gare  a  priyilege  to  discharge  them  in  railroad  bonds.  It  will  bear 
that  construction  as  pleaded,  and  the  ambiguity,  if  one  exists,  on  account  of  the  inatrnment 
not  being  filed  or  copied,  must  operate  againat  the  pleader.— £i^  «t  d.  y.  Vouor^  19. 

4.  An  answer  purporting  to  go  in  bar  of  the  whole  cause  of  action,  but  setting  up  fiMts  in  bar 
of  a  part  only,  is  bad  on  demurrer.-^Bhnm  y.  Perry ^  82. 

5.  The  general  denial  in  the  answer,  admits  the  capacity  of  the  plaintiff  to  sue;  and  a  special 
answer  in  a  susequent  paragraph,  denying  his  competency,  is  in  the  nature  of  a  plea  in 
abatement— a  dilatory  answei^-and  is  inconsistent  with  tiie  general  denial— <i^im>  y.  The 
CincinncUi  Type  Foundry  Co.,  89. 

6.  Answers  to  the  jurisdiction,  the  disability  of  parties,  &c.,  must  precede  those  to  the  merits; 
because  each  subsequent  plea  admits  that  there  is  no  foundation  fi^r  the  former,  and  pre- 
cludes the  defendant  from  afterwards  ayailing  himaelf  of  the  matter. — IM, 

7.  Sale  of  a  wagon  to  be  paid  for  by  the  deliyery,  at  a  certain  time,  of  600  busheb  of  com. 
Suit  for  failure  to  deliver.  Answer,  the  general  denial,  and  deliyery  according  to  eontract. 
Judgment  for  plaintiff  for  15  dollars  and  coats.  HbUI,  thai  tiie  judgment  for  coats  was 
right;  and  that  payment  in  ^)ecific  articles  could  be  proyed  under  the  issues.— iibnar  y. 
Dimnuck,  10&. 

8.  In  a  suit  upon  a  promissory  note  giren  for  the  purchase-money  of  land,  an  answer  setting 
up  a  failure  of  title,  without  showing  breach  of  ooyenant  or  fraud,  is  bad  on  demurrer. — 
Lauffhery  y.  McLean,  106. 

9.  If  the  plaintiff  fail  to  reply  to  a  paragraph  of  the  answer  which  would  bar  a  recoyery,  the 
defendant  has  a  right  to  judgment  on  the  pleadings ;  but  if  he  fail  to  assert  that  right  in  the 
lower  Court  by  a  proper  motion,  he  cannot  be  allowed  to  ayail  himself  in  the  Supreme 
Court  of  the  facts  admitted  by  the  pleadings.— •AfortifulaJs  et  al.  y.  Price,  115. 

10.  Where  an  affidayit  for  an  attachment  ayerred  a  fraudulent  conyeyance,  an  answer  trayers- 
ing  the  ayerment  is  not  demurrable. — McFarhnd  et  al^  y.  BirdsaU  et  al.,  126. 
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!!•  A  oomplAini  not  deomned  to  is  good  after  Terdict.— FaicC«r  ▼.  The  OAto,  frc^,  Railroad 
Co.,  174. 

12.  The  general  denial  admits  the  capacity  of  the  plaintiff  to  rae.— iforo^  t.  Merriweather, 
S08. 

13.  Soit  to  foreclose  a  mortgage.  Answer,  that  the  mortgage  was  giren  to  secure  the  consid- 
eration of  the  purchase  of  a  mill  and  madunerj,  which  was  represented  to  be  in  a  good 
condition,  &c,  when  it  was  not;  but  it  was  not  shown  but  that  the  defendant  had  full  op- 
portunity of  inspecting  the  property  purchased,  and  judging  for  himself.  Hdd,  that  the 
answer  was  defectire  in  this  particular. — Ne^  et  tix.  t.  WUaon,  815. 

14.  The  complaint  in  this  ease  ought  to  set  aside  an  entry  of  satisfhction  of  a  judgment. 
This  was  resisted  on  the  ground  that  the  note  and  mortgage  upon  whidi  the  judgment  was 
rendered,  were  without  consideration.  Held,  that  the  defense  was  not  responsiye  to  the 
eomplaint.^-Boweri  et  aL  t.  Btmnd  et  oL,  S18. 

15.  Suit  upon  a  judgment  recoTered  in  a  foreign  state.  Hie  complaint  was  in  the  usual 
form,  setting  out  a  copy  of  the  record  of  the  judgment;  but  the  record  set  out  contaiiied 
none  of  the  pleadings  in  the  cause,  nor  did  it  in  any  manner  disclose  what  was  the  cause  of 
action  or  the  subject  in  controyersy.  Edd,  that  the  complaint  was  bad  on  demurrer.— 
AjMeif  F.  Laird  H  aL,  2SS. 

16.  One  good  paragraph  of  an  answer,  in  bar  of  the  whole  complaint,  admitted  by  demurrer 
to  be  true,  ban  the  action«  Thus  a  judgment  for  the  defeodant  over  the  general  iBsue  un- 
tried, may  be  right.— TaOott  ti  ai.  ▼.  Arnutnmg  ef  al.,  S54. 

17.  A  judgment  for  the  plaintiff  orer  the  general  issue  untried,  is  error..— 76uf. 

18.  Where  the  complaint  contains  one  good  count,  and  the  Tenlict  is  general,  the  Supreme 
Court  will  sustain  it,^Hoddenmm  r,  BirduH,  tt  a/.,  a04. 

19.  In  an  action  against  an  administrator  for  money  paid  for  the  use  of  the  estate  of  his  de- 
cedent, the  complaint  must  show  that  the  money  was  paid  at  the  request,  express  or  im- 
plied, of  the  deceased  or  the  defendant— IFbocj^SRiYfT.  Leavenwofrih,  811. 

90.  If  the  foots  set  up  in  a  rejected  paragraph  of  an  answer  could  be  giTen  in  eyidence  under 
a  paragraph  left  standing,  tiie  rejection  cannot  be  assigned  as  9aoT,^^Daibf  ti  al,  t.  NuU* 
aicui,  389. 

81.  Suit  to  recorer  land.  The  plaintiff  relied  upon  a  sheriff's  deed.  The  defendant  claimed 
title  as  the  Tendee  of  the  ezecution-deftndaat.  The  sheriff's  sale  was  i^x>n  a  judgment 
recoTcred  before  a  justice,  a  transcript  of  which  was  filed  in  the  office  of  the  deik  of  the 
Common  Pleas.  The  complaint  averred  that  the  defendant  purchased  whilst  the  writ  was 
in  the  sheriff's  hands,  and  after  leyy  upon  die  land.  The  issue  upon  which  the  cause  was 
decided  was  made  upon  a  paragraph  of  ^e  answer  setting  up  that  the  judgment-ddbndant 
was  not,  at  the  time  of  tiie  rendition  of  the  judgment,  a  resident  of  the  county,  and  did 
not  appear  to  the  action.  The  finding  of  the  Court  sustained  the  foots  stated  in  this  para- 
graph, and  declared  the  judgment  a  nalUty.  Hdd,  that  the  paragraph  was  bad,  and  the 
finding  erroneous.— £<uter(foy  t.  Jay  tt  aL,  871. 

23.  Suit  by  judgment-creditors  to  set  aside  a  conyeyance.  Answer,  setting  up  a  former  judg- 
ment in  the  Circuit  Courtof  the  CMsrfjSitato,  held  in  the  district  of  Ziultdiui,  in  a  suit  between 
the  same  parties,  upon  the  same  cause  of  action.  A  transcript  of  the  judgment  was  filed 
and  made  part  of  the  answer.  Demurrer  OTermled.  Subsequently  other  creditors  came 
in,  who  ware  not  parties  to  the  fbrmer  suit,  and,  as  an  amendment  to  the  bill  pending,  to 
which  an  answer  was  in,  set  up  their  judgments  and  asked  that  the  couTcyance  be  set  aside 
as  to  them.  Answer  to  this  amendment,  setting  up  the  same  judgment  in  bar,  and  making 
thecopythereof  filed  with  the  first  answer  a  part  of  the  second  by  reference.  Demurrer  sus- 
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tained,  and  final  judgment  rendend,  Mtting  aside  the  co&veyanoe  as  te  ail  Ae  ciedtora. 
Hddy  that,  in  any  yiew  of  the  pleadings,  this  was  error.— 71U  Cincumatt,  Union,  fft.^  Bail- 
road  Co,  T.  Wynne  et  ai.,  885. 

23.  In  a  snit  npon  a  note  and  mortgage,  tlie  defendant  pleaded  a  written  release,  allegii^ 
that  die  release  was  lost.  Beplj  in  denial,  withont  Terification  fay  oath.  Sdd,  that  al- 
though the  want  of  a  Terification  might,  perlmps,  exeose  pioof  of  the execniioB  of  ihe  release, 
the  reply  was  stiU  effectual  as  a  trarerBe  of  all  other  material  aTeiments  in  the  answer. — 
BmHal.r.Jon£B,S99. 

24.  Snit  on  a  note  glTen  by  a  feme  covert  wfaikt  tole.  Answer,  failnre  of  eonsidemtbn  In  this, 
that  the  note  was  ghen  for  lands  sold  by  plaintiff  to  the  female  defendant;  that  at  the  time 
of  the  sale,  said  i^aintiff  had  no  title  to  said  lands  (describing  them^,  nor  has  he  noir,  nor 
has  he  at  any  time  since  had.  Beply,  denying  that  the  coasideratiott  of  the  note  was  the 
land  described  in  the  answer.  Motion  to  strike  ont  the  reply,  beeanse  it  did  not  meet  the 
whole  answer,  or  take  issue  thereon,  OTerraled.  Held,  tiiat  it  was  immaterial  whether  the 
plaintiff  erar  had  title  to  tibt  lands,  if  they  weve  not  the  consideration  for  the  note. — Seart 
et  ux.  T.  FeaikerinffiUf  402. 

28.  Where  afibmaliTe  matter  In  the  reply  coren  the  whole  answer,  and  is  snstained  by  n  spe- 
cial Terdict,  the  plaintiff  is  entitled  to  judgment. — Meiler  t.  HkM^  406. 

26.  Suit  on  notes  and  to  foreclose  a  mortgage.  Answer,  that  tlie  mortgage  had  not  been  re- 
corded within  ninety  days,  and  that  afterwards  the  defendant  sold  said  lands  to  one  Brmm 
in  good  fidth  and  for  a  Talnable  consideration,  who  was  In  possession  and  was  a  necessary 
party,  &c.  Demnner  snstained.  Bdd:  The  answer  was  not  sufldent.  if  it  had  been 
sufficient  to  prevent  a  foredosnre,  it  was  not  a  valid  defense  against  a  veooreiy  of  judgment 
on  the  tiie  notes,  and  would,  therefore,  be  bad,  baring  bean  pleaded  in  answer  to  the  whole 
complaint.  But  it  was  not  an  answer  to  the  prayer  for  a  focedosnre.  If  Broom  had  any 
rights,  distinct  from  thoee  of  the  defendant,  they  wonld  not  be  oondaded  by  a  proceeding 
to  which  he  was  not  a  party.  He  was  not,  therefore,  a  necessary  par^;  whether  a  proper 
party  npon  his  own  application,  qaare, — CUme  r.  hkw,  419. 

27.  The  record  of  a  judgment  fells  witiiln  the  statutory  requirement  that,  where  a  written  in- 
strument is  the  foundation  of  an  action,  either  the  original  or  a  copy  thereof  shall  be  filed 
with  tiie  complaint. — ^Aesor  et  al.  t.  Baneif,  441. 

28.  Snit  on  note.  Answer,  ayening  that  the  note  was  giren  for  lands  for  whidi  an  Imperfect 
deed  was  executed,  which  is  referred  to  and  made  a  part  of  the  answer,  and  tiiat  the  vendor 
had  no  title  to  a  part,  Ac.,  of  said  land,  &e.  Demurrer  sustained.^  The  deed  exhlfaited 
did  not  sustain  the  aTorments  in  tiie  answer.  Held,  that  the  demnner  was  pioperiy  sus- 
tained.^ IFiZlvrfon  et  al.  T.  Ckadd,  448. 

29.  An  aignmentathre  denial  is  good  on  demuner.^-Fneiio&  et  al,  t.  Howard,  485. 

80.  Where  a  suit  had  been  brought  on  the  first  of  two  notes  for  installments  of  the  purdiase- 
money  of  real  estate,  and  judgment  rendered  for  the  plaintiff  on  issues  made  upon  certain 
deibnses,  it  was  hdd,  on  demurrer,  in  a  suit  upon  the  second  note,  that  the  defendant  was 
estopped  to  plead  the  same  defenses.— iftiVf. 

81.  Suit  npcm  a  note  for  the  second  fautalhnent  of  purdiase-money  of  real  estate.    Answer, . 
fimure  of  conrideration.    Beply,  1.  A  general  denial  of  the  answer;  2.  An  azgumentathre 
denial;  8.  An  estoppel  by  former  judgment  npon  tiie  same  defense.    Qnert,  whether  all 
the  matters  pleaded  specially  might  haye  been  given  in  evidence  npon  the  general  denial. — 
Ibid, 

82.  The  payee  of  a  bill  of  exchange,  after  acceptance,  Indorsed  to  A.  who  indorsed  to  a  bank. 
Alter  protest  for  non-payment  he  took  up  the  Mil  and  sued  the  drawer  and  acceptor.    The 
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latter  answered,  1.  A  general  denial.  9.  That  tiie  bank  ehaiged  19  per  cent,  for  disoonnt- 
ing  the  bill.  3.  That  the  plaintiff,  for  a  considention,  and  without  the  defendant's  knowl- 
edge, released  the  drawer. 

Hdd,  first,  that  the  second  paragraph  was  bad;  that  it  was  no  concern  of  the  deftndants  what 
diflconnt  ihe  bank  charged  A, 

Second,  that  the  tfand  paragmph  was  bad  ibr  mcertainty*;  that  if  the  release  was  in  writing, 
it,  or  a  copy  of  it,  shonld  hare  been  filed — If  not,  the  terms  and  consideration  should  hare 
been  set  ont;  but  qucare^  whether  if  weU  pleaded,  the  paragraph  wonld  be  a  bar.— i/o«t«r  t. 
Eiiaton,  593. 

83.  If  a  party  demur,  and  pending  his  demurrer  plead  over,  the  pleading  oreimles  the  de- 
murrer; but  if  both  could  stand,  it  wonld  be  presumed,  upon  a  general  finding,  that  the 
issues  on  both  were  referred  to  the  Court  together.— 2M. 

34.  If  the  reply  set  up,  eren  argumentatiTely,  feucto  inconsistent  with  the  allegations  in  the 
answer,  it  is  sufficient.^Af€re(lEeA  et  al.  r.  Lackey,  699. 

35.  The  defendant  cannot  be  compelled  to  answer  a  complaint  to  which  a  demurrer  has  been 
sustained,  unless  the  record  made  by  that  ruling  be  changed. — MiddUton  t  Mitter,  537. 

36.  Complaint  in  two  paragraphs— 1.  Upon  a  written  contract  for  plowing  and  planting  40 
acres  of  prairie  land,  at  175  dollars,  50  dollars  payable  in  cash  when  the  planting  was  done, 
and  the  balance  payable  in  com  at  15  cents  per  bushel,  from  the  crop,  and  if  sufficient  should 
not  be  produced,  the  deficiency  was  to  be  paid  in  cash.  9.  Upon  an  account  for  plowing 
and  planting  40  acres  of  prairie  land,  at  4  dollars  and  50  cents  per  acre.  Affidayit  by  de- 
fendant that  there  was  but  one  contract,  and  motion  in  writing  that  plaintiff  be  compelled 
to  elect  upon  wfaidi  paragraph  he  would  rely.  The  motion  was  OTerruled.  Hdd,  that  this 
was  not  error.— TFibtodk  y.  HawkinSy  541. 

37.  Argnmentatiyeness  is  no  cause  of  demurrer;  but  a  motion  to  strike  ont  a  paragraph  of 
an  answer  containing  an  argumentative  denial,  as  amounting  to  the  general  denial,  may 
be  sustained. — TFtZ/tdmsT.  Port,  569. 

38.  A  complaint  for  work  and  labor  stating  the  kind  of  serrioe  and  the  time  for  wiiich  com- 
pensation is  claimed,  is  snfllcient  without  a  bin  of  particulars,  if  there  be  no  demurrer  and 
no  motion  for  a  new  trial. — Dams  et  al,  v.  Jenkins,  579. 

39.  The  general  denial,  or  a  defeult,  admits  the  character  in  wliich  the  plaintiff  sues,  where  - 
that  character  is  ayerred  in  the  complaint. — EMard  et  ux.  y.  Chappd,  601. 

40.  A  paragraph  of  an  answer  setting  up  the  pendency  of  another  canse  indiich  ought  to  bo 
Joined,  must  state  fects  showing  that  the  causes  are  such  as  may  be  joined.  The  general 
allegation  that  the  causes  ought  to  be  joined,  or  that  the  notes  sued  on  were  made  by  the 
same  parties  on  the  same  day,  is  not  sufficient. — Pariah  et  al.  y.  Heihee,  605. 

[h  Supreme  Cbiirf.]  See  Affbal,  9, 10. 

See  Action,  1;  Akxkdxbht;  Amault  Axn)  Battxbt,  1, 9, 8;  ATTACHiOEinr,  1;  Bajsks 
AKD  Baitkxho,  6,  7;  Ckaxobbt,  1  to  6,  8;  CoHTiiruAiros,  3, 4;  Cohtbaot,  8;  Cospo- 
BATiONB,  1,  6, 13;  CoyBNAHT,  1;  Bbmabb;  EyiDBHGB,  9, 13;  Exobftiors,  9;  Exbou- 
TOB8  Airi>  ABMiKiBTBATOBa,  4, 6;  Indictbobiit  ;  IvFOBJiATioir;  Ibtbbbooatobibs,  9; 
JuDGMBNT,  4;  Limitations,  3 ;  Mandakub;  Mbchanigb' Libnb;  Mobtgaob,  8, 10; 
Pabtibb;  Fbagticb,  1,  3,  95,  97,  99;  Fboxibbobt  Notbb,  7,  8,  9, 11, 19;  Bailboad 
Company,  14;  Bbplbtin;  Bbpbbbbntationb;  Sbt-ofv;  Statutbb;  Tbndbb,  9;  Ti- 
tlbtoBbalEbtatb;  Tabiancb,  3;  Ybnbob  ani>  Pubchabbb,  4. 

POSSESSION. 
See  Adybbsb  Pobbbbbion. 
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PRACTICE. 

I.  Snit  on  a  note.  The  paiiaos  i^ipeared,  bat  no  answer  wai  filed.  A  joiy  was  waxred,  and 
the  matters  submitted  to  the  Coort.  It  is  insisted  that  there  was  a  trial  without  an  lane, 
and,  therefore,  error.  Hdd,  that  the  £silare  to  answer  was,  for  certain  paiposes.  an  ac- 
knowledgment or  oonfession  of  the  complaint,  and  if  it  was  necessary  to  hear  proof  to  en- 
able the  Court  to  render  a  judgment,  this  was  not,  strictly  speaking,  a  trial  without  an 
issue,  tmder  our  code  of  procedure. — SooU  et  al.  y.  Dibble  H  ai.,  17. 

8.  The  proceedings  of  Courts  are  to  be  considered  tn  Jieri,  until  the  close  of  the  term  at 
which  they  are  entered. — Lehman  r.  GraafbiU,  166. 

3.  Thus  where  there  was  no  answer  as  to  a  part  of  the  claim  in  suit,  and  an  interlocutory  judg- 
ment was  taken  as  to  that  part,  and  afterwards,  upon  the  return  of  a  yerdict,  the  defendant 
moyed  to  set  aside  the  interlocutory  judgment,  and  substitute  &e  amount  found  by  the 
jury  as  the  amount  for  which  judgment  should  be  rendered,  supporting  his  motion  by  the 
affidayit  of  the  jurors  that  they  considered  the  &cts  of  the  case  and  agreed  upon  their 
yerdict  as  if  the  whole  amount  of  the  plaintiff's  claim  was  before  them;  that  they  did  not 
intend  that  the  sum  included  in  their  yerdict  should  be  added  to  the  amount  of  the  interlo- 
cutory judgment.  Htid,  that  the  Court  might,  upon  this  affidayit,  rectify  the  irregularity, 
and  sustain  the  motion. — Rid. 

4.  A  judgment  will  not  be  reyersed  for  a  refusal  to  strike  out  immaterial  matter. — AMtdraa 
y.  The  Ohio,  rfv:.,  RaHroad  Co,,  169. 

6.  Where  a  person,  other  than  a  judge,  performs  an  act  in  the  progress  of  a  cause,  which 
should  be  performed  by  a  judge,  the  record  should  show  his  rig^t  to  act. — Ne^^  et  lur.  t. 
Wilson,  315. 

6.  Suit  against  seyeral  for  trespass  upon  the  person.  Judgment  by  default  against  all  bat 
two,  as  to  whom  there  was  a  continuance.  At  a  subsequent  term  they  appeared,  were  tried, 
and  a  yerdict  returned  against  them.  No  exception  taken.  A  motion  for  a  new  trial  waa 
oyermled.  No  motion  in  arrest  It  was  contended  that  judgment  was.erroneously  entered 
upon  the  yerdict,  because  of  the  preyious  judgment  against  the  co^efendants.  Held,  that 
under  the  former  practice  the  objection  might  haye  been  ayailable;  but  as  it  was  not  raised 
below,  and  was  not  ground  for  a  new  trial,  it  connot  be  raised  in  this  Court.  Quare,  whe- 
ther it  could  haye  been  made  in  the  Court  below. — Jokaton  et  al,  y.  Vutrick,  216. 

7.  The  contrary  not  appearing  by  the  record,  it  will  be  presumed  that  the  Court  trying  the 
cause  was  regularly  held,  and  the  cause  properly  brought  to  trial. — EaaeM  y.  Worthiitgton, 
820. 

8.  Where  the  Court  adjourns  for  the  day,  till  the  next  morning,  with  a  notice  that  it  will  ap- 
pear in  the  Court  house,  in  the  intermediate  time,  on  the  ringing  of  the  bell,  to  receiye  the 
yerdict  of  a  jury  who  may  be  out,  and  does  so  appear  and  receiye  it,  the  proceeding  is  re^ 
ular. — Davia  y.  The  State,  858. 

9.  By  the  code,  notice  of  the  decision  of  a  cause  in  the  Supreme  Court  is  inmiediately  sent 
to  the  Court  bebw;  and,  if  no  petition  for  rehearing  preyent,  at  the  expiration  of  sixty 
days  thereafter,  a  copy  of  the  decision  is  transmitted,  accompanied  by  such  instructions  aa 
the  Supreme  Court  may  giye.  If  a  new  trial  is  ordered,  it  must  take  place  as  soon  as  the 
Court  and  parties  are  ready  for  it.  The  parties  must  be  taken  to  be  ready,  unless  they  (or 
one  of  them)  show  legal  cause  for  delay.  The  code  is  silent  on  the  question  of  time  of 
trial,  further  than  that  the  cause  must  be  remanded  for  further  prooeedings. — WilMaau  t. 
Jones  et  al.,  363.  , 

10.  The  Court  should  not  change  its  record  without  giying  a  hearing  to  the  party  resisting 
change,  where  a  hearing  is  asked. — Kyle  y.  Haguxwd  et  al.,  367. 

II.  When  the  Supreme  Court  haye  affirmed  a  judgment  upon  a  defcctiye  record,  the  record 
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csonot  be  peribcled,  and  aaotlier  appeal  from  the  same  judgment  btongfat  before  the 
Ck>urt. — Deeon  y.  Jay  €t  a/.,  400. 

12.  Tke  waiver  of  a  jniy  and  the  rabmisBion  of  a  eanae  to  Hie  smmnaiy  dedaion  of  the 
Conrt,  embrace  a  reference  of  the  iasnes  both  of  law  and  fiu^,  and  the  inding  of  the  Conrt 
inTolTeB  the  dedsion  of  both.— Tie  IndumapoiiSf  frc.,  BaUroad  Co.  v.  McMahany  488. 

18.  The  defendant  wa«  tried  upon  an  indictment  for  larceny.  On  the  retnm  of  the  Yerdict, 
it  was  discoyered  that  the  entry  of  the  retom  of  the  hidictment  by  Hie  grand  jury,  at  a 
preyiona  term  of  the  Conrt,  had  been  omitted;  and  thereupon  the  p^Meollth^f  attorney 
moyed  that  the  entry  be  made  nunc  pro  tunc.  The  defendant  admitted  the  tut  that  the  in- 
dictment had  been  thus  irregnlarly  retained,  bat  objected  to  the  fiaae  pro  tune  entry,  and 
moyed  on  his  part  for  a  new  trial,  on  acconnt  of  the  alleged  defiMA  in  the  record.  Bdd, 
that  the  Court  shonld  haye  snstained  the  motion  for  the  nunc  pro  tunc  entry.  Of  its  own 
motion,  it  should  haye  ordered  it  on  the  facts.  This  Court,  of  its  own  motion,  would 
order  a  certiorari  to  bring  up  such  an  entry  to  affirm  a  judgment.  But  there  was  no  finaj 
judgment  in  the  case  when  the  appeal  was  taken,  and  it  must  be  dismissed. — The  State  y. 
Pearce,  426.    ' 

14.  Where  the  ground  of  objection  to  testhnony  is  not  stated,  the  presumption,  on  appeal,  is 
in  fayor  of  the  ruling  of  the  Conrt. — Sinclair  y.  Roush,  450. 

15.  The  Circuit  Court  has  some  discretion  as  to  the  order  in  which  causes  are  tried;  and,  the 
contrary  not  appearing,  it  will  be  presumed  that  where  a  conse  was  tried  out  of  its  order, 
good  ground  existed  for  the  action  of  the  Court. — French  et  al.  y.  Howard,  456. 

16.  If  the  ground  of  objection  to  testhnony  do  not  appear,  the  objection  will  not  be  noticed 
on  appeal. — Fleming  et  al,  y.  Potter  et  al.,  486. 

17.  Where  there  was  no  motion  for  a  new  trial  on  that  ground,  the  refusal  of  the  Court  to 
giye  instructions  is  not  assignable  as  enovf^lbid. 

18.  Where  the  eyidence  is  not  in  the  record  on  appeal,  it  will  be  presumed  to  haye  sustained 
the  yerdict.-- iitc/. 

19.  It  cannot  be  assigned  as  error  that  the  jury  did  not  find  specially  touching  a  giyen  &ct, 
if  it  do  not  appear  that  the  Court  directed  them  to  do  so. — Ibid, 

20.  An  affidavit  in  support  of  a  motion  to  set  aside  a  de&nlt,  is  no  part  of  the  record  unless 
made  so  by  a  bill  of  exceptions. — Bound  y.  The  State  ex  rd.  Biley  et  cd,,  493. 

21.  The  Supreme  Court  will  not  decide  whether  the  reasons  for  a  motion  to  set  aside  a  de- 
fault are  a  part  of  the  record,  unless  it  appear  whether  the  motion  was  oyermled  because 
they  were  deemed  insaffident  in  law,  or  not  tme  in  £Mt.— •/&!£/. 

22.  If  such  reasons  be  deemed  a  part  of  the  record,  and  held  sufficient  in  law,  yet  it  will  be 
presumed,  in  fayor  of  the  Court  below,  the  contraiy  not  appearing,  that  they  were  not 
shown  to  be  true  in  fact — Ibid. 

28.  It  was  not  meant,  in  the  language  used  in  Spencer  r,  BusieU,  9  Ind.  B.  157,  to  decide  that 
the  grounds  of  the  dedsion  of  the  Conrt  upon  the  motion  in  that  case  might  haye  been 
made  sufficiently  to  appear  by  filing  the  motion  and  the  reasons  for  it  in  writing;  bat  only 
to  dedde  that  if  the  motion  and  the  grounds  of  it  had  been  so  filed,  exception  to  the  oyer- 
ruling  of  it  might  haye  been  taken  in  the  same  maimer  as  to  a  mling  on  demmwear^^Jbid, 

84.  If  the  record  show  an  entry  to  haye  been  made  "to  Hie  satisfaction  of  the  Court,"  the 
Supreme  Court  will  presume,  the  entry  not  being  before  it,  tliat  it  wae  properly  made.— 
Ihui, 

85.  Judgment  for  plaintiff.  New  trial  granted.  The  defendant  asked  leaye  to  demur  to  the 
reply.  Hdd,  that  this  was  matter  in  the  discretion  of  the  Court. — T^onttm  y.  W^Uams, 
518. 

86.  In  a  suit  before  a  justice,  a  motion  to  reject  die  answer  was  oyemiled,  and  judgment  ren» 
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d«red  for  the  plaintiff.  Oa  appetl  to  the  Circvit  Court,  the  same  motum  mm  snstaiDed. 
Oa  appeal  to  this  Court,  the  derk  copied  the  answer  into  the  record,  as  a  part  of  tiie  jus- 
tice's tFUscript;  but  there  was  no  bill  of  exoeptSons  embodjing  iL  BeU,  that  it  was  no 
pact  of  the  record.'— Greer  t.  SbMbaher,  519. 
27.  Where  an  issne  is  made  and  tried,  the  Coart  grants  any  lelief  consistent  wjdi  the  csjie 
made  bj  the  complaint  and  embraced  within  the  issne,  withont  regard  to  the  prayer  for  le- 
lief.^^Tiifiter  y.  McOnf,  5S8. 

58.  The  iailnre  to  grant  a  request  not  heard  by  the  Court,  is  not  error.— Afenedfl^  et  al.  r. 
Laekof,  5S9. 

59.  It  Menu,  that  the  amount  of  the  judgment  may  be  yailed  from  the  amount  of  the  Terdict, 
because  of  any  admission  in  the  pleadings,  on  motion.— /6iVf. 

See  AcTiOK,  2;  AxsKDMUirT ;  Appeal;  Appbarancb;  Assault  akd  Battxrt,  1;  Bill 
OF  Exceptions;  Chancebt;  Contikuancb;  Costs;  Countt  Boundabibs;  Cocbt 
OF  CoMMOK  Pleas,  3;  Coubt  of  Cokciliatiox;  Criminal  Law,  1,  2,  3,  5,  6,  7, 18, 
19,  21  to  29,  40,  41,  42,  44;  Damages;  Ebbob;  Evidence,  1,  6,  7,  8, 18;  Exceptions; 
Exbcutobs  and  Administbatobs,  7;  Husband  and  Wife,  6;  Instbuctions  to  thb 
Jubt;  Intbbbogatobies,  2,  3;  Judgment  bt  Confession;  Judgment  by  Default; 
Jdbisdiction;  Jury;  Mabitime  Liens ;  New  Tbial;  Pleading,  7, 9, 20,  25,  37;  Re- 
plbtin  Bail;  Subbtyship;  Tendbb;  Yabiance;  Venue;  Verdict;  Witness. 

PRINCIPAL  AND  SURETY. 

See  SuRETYsnip. 

PRISONERS. 
See  Statb  Prison. 

PROBATE  COURT. 

I»nte  of  Fad  in,]  See  Changeby,  6,  7,  8. 

PROCESS. 
See  JuDOMBRT  BT  Dbfault,  1. 

PROMISSORY  NOTES. 

1.  If  in  a  suit  by  the  assignee  of  a  promissory  note,  the  consideration  for  a  part  of  whidi  the 
note  was  executed,  was  an  agreement  to  convey  a  valid  and  dear  title  to  land,  wliich  was 
not  complied  with,  there  is  a  fiulure  of  consideration,  to  the  extent  tiiat  the  defendant  has  paid 
to  perfect  his  title ;  and  hence  the  amount  may  be  set  up  in  defense,  without  regard  to  any 
question  of  notice  of  the  tim»  of  assignment.^i9UjR<m  v.  CrmgmUa,  ]  77. 

2.  A  promissory  note  given  for  a  conditional  subscription  of  stock,  is  a  waiver  of  tlie  condi- 
tion,^(yDonaid  v.  The  EmntvUUy  ^.,  RaOroad  Co.,  259. 

3.  Such  a  note  given  some  time  after  the  date  of  the  subscription,  cannot  be  viewed  as  a  part 
of  the  contract  of  subscription. — Ibid. 

4.  The  taking  of  coUateials  to  secure  the  payment  of  a  promissory  note,  does  not  bar  a  sirit 
up  it.— 3ftZb  et  al,  v.  Gould  et  al.,  278. 

5.  Where  A.  sells  property  to  B.,  and  B.,  by  agreement,  executes  his  notes  to  C,  the  latter 


INDEX.  659 

it  cntided  to  rae  on  the  notes;  and  B,  will  not  be  allowed  to  set  np  the  want  of  interest  in 
the  note  of  C.  at  the  time  it  was  ezecated. — Stevens  t.  Sanger,  312. 

6.  The  consideration  for  &e  assignment  of  a  note  need  not  necessarily  be  paid  at  the  time,  to 
render  the  assignment  complete. — Woif  et  al.  y.  Smlk^  360. 

7.  Suit  npon  a  note.  Answer,  without  oath,  denying  the  execution  of  the  note.  Dcmnrrer 
tnstained.  Hdd^  tliat  the  answer  made  a  good  issne,  hot  did  not  pnt  the  jdaintiff  upon 
proof  of  the  execntion  of  the  note.  The  demurrer  to  it  was  erroneously  sustained. — Wade 
T.  Afifsalenum,  369. 

8.  In  a  suit  upon  a  note  by  an  assignee,  he  should  aver  in  his  complaint  the  mode  in  iHdch 
the  assignment  in  the  giTen  case  was  executed;  because,  if  it  was  by  deUrery,  he  must 
make  the  assignor  a  party;  but  if  it  was  by  indorsement,  he  need  not.— Barctis  et  al.  y. 
Evans,  SSI. 

9.  The  makers  of  a  promissory  note  to  an  infant  cannot  plead  the  in&ncy  of  the  payee,  in  a 
suit  against  them  by  his  indorsee. — Fraxier  et  al.  t.  Maeujf,  382. 

10.  Suit  by  the  assignee  npon  notes.  Answer,  want  and  failure  of  consideration,  and  fraud. 
Reply,  estoppel  in  pais  in  this,  that  plaintiff  took  the  assignment  of  the  notes  for  a  consid- 
eration paid,  and  upon  a  representation  of  defendant,  made  during  the  negotiation  therefor, 
that  the  notes  were  yalid.  It  did  not  appear  that  plaintiff  purchased  them  on  the  fiiith  of 
the  representation.  It  did  appear  that  they  were  giren  npon  an  executory  consideration, 
and  that  Uie  seryices  had  not  been  performed  at  the  time  of  the  assignment,  which  plaintiff 
knew;  and  tliat  he  also  knew  the  notes  were  obtained  by  fraud.  Held,  that  the  estoppel ' 
was  not  established.— jBfodk  y.  Mitchell,  897. 

11.  In  a  suit  by  the  assignee  of  a  promissory  noto  against  the  maker,  an  answer  ayemng  that 
the  assignor  is  the  real  party  in  interest,  without  setting  up  facts  to  show  such  to  be  the 
case,  is  bad  on  demurrer;  and  interro>gatories  based  upon  such  an  answer  will  be  struck 
out.— Z#iiit^  eC  a/,  y.  Sims  eC  al.,  467.  « 

12.  A  complaint  on  a  promissory  noto  ayerring  the  loss  of  the  noto,  with  an  affidayit  of  its 
loss  and  contents,  is  sufficient  without  a  copy  of  the  note. — Clevdand  y.  Roberts,  511. 

13.  Where  the  trial,  in  such  case,  was  by  the  Court,  held  that  the  affidayit  was  prima  facie 
sufficient  eyidenoe  of  the  loss  of  the  note;  and  that,  with  the  testimony  of  a  witness  to  the 
contente,  would  support  a  finding  for  the  plaintiff.— iluf. 

See  Bills  of  Exhakgb;  Corporatiovs,  10,  II,  12;  Dxlat  of  Patmsht;  Mortoaob,  5, 
6;  Pleading,  1,  8,  28,  30,  31;  Railroad  CoMPAirr,  11, 13;  Sbt-off,  3;  Valuation 
AND  Appraisement;  Variance,  1, 3;  Wager. 

PURCHASE-MONEY. 
See  Vendor  and  Purchaser,  1  to  4,  6  to  11*. 
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RAILROAD  COMPANY. 

1.  The  simple  killing  of  an  animal  by  the  cars  of  a  railroad  company,  is  not  prima  facie 
eyidence  of  negligence  on  the  part  of  their  employ^s.^7%e  Indianapolis,  frc.,  Railroad  Co. 
y.  Means,  30. 

2.  A  party  cannot  haye  the  benefit  of  the  statute  of  1853,  making  railroad  companies  liable 
for  ^"imitia  killed  without  negligence,  unless  he  proye  that  the  road  was  not  fenced  as  pre- 
scribed by  the  statute. — Rnd. 
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S.  Pnblicatioii  of  notice  of  callfl  lor  instaOiiMiits  of  sto^  may  be  proved  bj  tiie  affidarit  of 
tiie  book-keeper  in  the  employ-  of  the  pnUisher  of  the  newapaper  in  whidi  it  was  made-r— 
Andrews  r.  The  Ohio,  frc.,  Raibroad  Co.,  169. 

4.  Sach  notice  is  sufficient  if  pabliBhed  once,  sixtjr  daji  before  the  time  fixed  for  payments 
IM. 

5.  False  representations  of  an  agent  of  a  ndlroad  oompuiy  soliciting  stock,  that  tin  persons 
undertaking  to  constmct  and  equip  the  road  were  able  to  complete  it  without  enj  adTance 
from  the  company  oat  of  their  own  resources,  are  no  defense  in  an  action  upon  a  subscrip- 
tion.—/iWrf. 

6.  The  testimony  of  a  witness  that,  from  his  knowledge  of  the  country,  a  railroad  could  hanre 
been  built  cheaper  upon  one  route  than  another,  is  too  yague  to  influence  a  jury.^iM. 

7.  In  a  suit  upon  a  subscription  of  stock,  the  drcnmstances  connected  with  tiie  paymenia, 
and  the  amount  called  for,  and  the  amount  paid,  are  proper  endeuce  as  to  tiie  applicatioB 
of,  or  intention  to  apply,  the  money  paid ;  and  the  attorney  of  the  defendant  may  be  com- 
pelled to  testify  as  to  the  contents  of  receipts  in  his  possession,  or  the  defisodant  maj  be 
compelled  to  produce  them.— /Mtf. 

8.  The  New  Albany,  ^.,  Railroad  Cb.  t.  MeCormidk,  10  lod.  R.  499,  followed.— FaaD«er  t. 
The  Ohio,  ^.,  Railroad  Co,,  174. 

9.  If  a  subscription  of  sto^  in  a  railroad  company  is  conditioned  that  tlie  road  be  located  on 
a  certain  route,  the  plaintiff  may  prore,  in  a  suit  upon  it,  tiiat  the  defondant  owned  land  up- 
on that  route. — Ihid, 

10.  The  representations  of  a  soliciting  agent  with  regard  to  the  ultimate  Tslue  of  railnMid 
stock,  is  mere  matter  of  opinion,  upon  which  the  subscriber  has  no  right  to  rely.— /ML 

11.  A  railroad  company  have  power  to  take  notes  originating  in  a  transaction,  or  to  secure  an 
indebtedness,  within  the  scope  of  their  corporate  undertaking;  and  as  a  general  propoeilion, 
aNx>rporation  has  power  to  assign  a  note  that  it  has  power  to  take. — Eard^  ▼.  MJuiimmtdkit, 
SOS. 

19.  The  abandonment  of  tiie  construction  of  a  railroad,  does  not,  of  Hself,  eouatitvie  a  de- 
fense to  a  suit  to  recover  debts  due  the  company::  whilst  the  corporate  oxganlxation  remaiaa, 
they  may  collect  dues  in  their  corporate  name,  for  the  payment  of  debts.— iUcf. 

13.  Representations  that  the  company  hare  stodL  enough  to  complete  the  road,  and  would  do 
it  in  two  years,  are  too  yague  to  constitute  a  defense  to  a  suit  on  notes  giyen  for  an  install- 
ment of  a  subscription. — Ibid. 

14.  An  answer,  in  such  a  suit,  denying  that  tlie  company  has  given  the  defendant  his  stock, 
is  bad — they  are  at  most  only  bonnd  to  conditionally  tender  it. — Ilnd. 

15.  The  statute  of  1853,  in  relation  to  the  liability  of  railroad  companies  whose  roads  are  not 
fenced,  for  killing  stock,  does  not  apply  to  actions  commenced  in  Courts  of  Common  Fleas 
and  Circuit  Courts.— 7As  IhUdo,  fx,,  Railroad  Co,  r.  HObert,  609. 

See  EviDSHCE,  18. 

RECEIPT. 

A  receipt  for  money  is  prima  facie  eyidence  of  its  contents.— -CftaiN&r  t.  Schoonover,  3S4. 
See  Dale  y.  Evane  el  al.,  988. 

See  Btidbncb,  9;  Shripf,  2. 

RECEIVING  STOLEN  GOODS. 
See  CauiiHAi.  Law,  30,39, 37;  Ixdictmskt,  9;  Loutatiovs,  3. 
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SECOGKIZANCE. 
Soe  BBFLsynr  Bail. 

BBCORD  ON  APPEAL. 

See  Bill  of  Exceptions,  1,  4;  Ebrob;  Instbuctions  to  the  Jubt,  2,  3;  New 

Tbial,  14;  Pbactice,  11,  18,  20,  21,  22,  26. 

BEHEABINO. 
See  Appeal,  5. 

RKTjKASE. 
See  AesiOHMBirT  for  Benefit  of  Cbeditobs,  2;  Pleabiko,  23,  32. 

BELIEF  FBOM  VALUATION  LAW. 
See  Cokstitutional  Law,  II. 

BEMOVAL  OP  CAUSE  TO  CIRCUIT  COUBT  OP  U.  S. 

See  Appbabakcb,  2. 

BEPLEVIN. 

In  a  suit  to  recover  poMeasion  of  personal  property,  an  answer  that  defendant  was  and  now 
is  entitled  to  possession  of  the  property,  is  bad,  unless  it  set  ont  the  grounds  of  the  right 
asserted. — McTaggart  et  al.  t.  Etm^  280. 

BEPLEYIN  BAIL. 

1.  Suit  upon  a  recognizance  of  repleyin  bail.  A  transcript  of  the  judgment  of  the  justice, 
wliich  had  been  repleried,  together  with  the  proceedings  prior  to,  and  after  the  judgment, 
was  filed  with  the  complaint  It  appears  that  the  bail  was  entered  November  9, 1838.  Sub- 
sequent to  the  entry  of  bail  appear  upon  the  transcript  these  entries :  "Execution,  the 
30th  of  April,  1839.-n/.  Yount,  J.  P."  "May  the  20th.  Execution  returned  not  satisfied 
for  want  of  buyers. — JoAn  Mc  WtUuiTM,  constable."  A  demurrer  was  sustuned  to  the 
complaint,  and  final  judgment  rendered  for  the  defendant,  because  the  suit  should  haye 
been  by  sctre  /acicu,  Hdd,  that  the  remedy  by  complaint  is  substituted  by  the  code;  and, 
as  it  relates  to  the  remedy  alone,  it  may  be  pursued. — Bowman  y.  MaBory,  424. 

2.  The  entries  aboye  copied  from  the  transcript  do  not  show,  prima  Jaeie,  a  satisfaction  of 
the  judgment,  by  leyy,  &c.  They  are  no  eyidence  of  the  character  of  the  execution  issued, 
and  they  do  not  purport  that  a  leyy  had  been  made  upon  property. — Ibid. 

8.  In  a  suit  against  repleyin  bail,  it  was  held,  under  the  old  practice,  not  necessary  to  show 
that  execution  had  issued  against  the  principal;  nor  that  judgment  against  him  or  his  ad- 
ministrator  had  been  reyiyed. — Ibid, 

BEPLY. 

See  Plbadihg,  9,  23,  24,  25,  84. 
Demurrer  to,  upon  New  Drial.]  See  Pbacticb,  25. 
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BEPBE8ENTATIOK8. 

A  defense  setttng  np  IUm  repreieiitadoiiB,  Imt  not  ahowing  who  made  them,  is  bad. — O^Dim- 
aldr.ne  EvaiuvOU,  ^.,  Bailrtfod  Co.,  S59. 

See  CoxTRAGT,  2;  Eyidbhcb,  16;  Plbadiko,  13;  Pbomissobt  Notxs,  10;  B^ilsoao 

COMPAITT,  5,  10,  IS. 

RESmUARY  LEGATEES. 
See  Will,  1. 

BULBS  OF  COUBT. 

1.  The  words,  ''This  was  all  the  eyidence  giTen  to  the  Conrt,"  do  not  meet  the  reqnuemeat 
of  the  30th  rale. — Barnard  t.  Graham,  S2S. 

2.  The  30th  rale  discussed  and  adhered  to.— CooXxWy  t.  Mitchell,  471. 

S. 

8ALABY. 

Of  JudgeM,]  See  Court  of  Commov  Plbas,  2. 

Of  AttomofB.]  See  Office,  Ac.,  9. 

SAL^. 

1.  A,  sold  ft  piece  of  land  to  B.  for  800  dollan,  and  boogfat  two  hones  of  C.  for  375  doUan. 
As  pftrt  pftyment  for  die  land  B,  gftTe  Ms  note  to  ii.  for  375  dollars,  pftjable  to  C,  who 
accepted  it  in  pftyment  for  the  horses.  It  was  disputed  whether  the  note  was  given  as  part 
payment  for  the  land,  or  for  the  horses,  and  the  latter  applied  in  payment  for  the  land.  C 
afterwards  assigned  the  note  to  A.,  who  assigned  it  to  the  plaintiff.  Hdd,  that  if  the  note 
was  given  for  the  horses,  the  sale  was  complete,  the  title  and  risk  passing  to  the  parchaaer, 
thoo^  at  his  request  the  seller  kept  them  some  days  afterwards  and  then  bought  them 
back.— £e22cy  t.  Bumdl,  328. 

2.  Where  A.  sold  personal  proper^  to  B,  on  credit,  with  the  condition  that  the  title  was  not 
to  pass  tiU  final  payment,  and  that  B.  should  hare  the  possession  and  use  the  property  in 
the  meantime,  but  should  not  sell  it  or  any  part  of  it;  and  before  final  payment  B.  sold  a 
part  of  the  property,  and  attempted  to  sell  the  remainder:  Held,  that  A,  might  peaoeaUj 
take  possession  of  the  remainder  for  his  security,  the  condition  of  the  sale  being  broken. — 
Shireman  y.  Jackaon,  459. 

CffLandby  Guardian.]  See  Eyipbitcb,  12. 

Of  Land  6y  Adminittrator,]    See  Exbcutobs  aitd  Admivibtbatobs,  5;  Judgmbxt,  6. 
Upon  Foredomre,]  See  Mobtoaob,  3. 

See  School  Lavds. 

SCHOOL  LANDS. 

Where  the  inhabitants  of  a  township  had  received  a  part  of  the  purchase-money  of  school 
lands,  and  interest  for  several  years  on  the  balance,  and  expended  the  money  for  the  pur> 
poses  contemplated  by  the  grant,  and  the  purchaser  had  taken  possession  and  made  valu- 
able improvements,  hM,  that  Aey  must  be  deemed  to  have  acquiesced  in  the  sale,  and  that 
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they  are  estopped  to  deny  hs  yalidily.— 7^  /State  ex  nL  Paruk  Chwe  Township  t.  Stanly, 
409. 

5C/JRE  FACIAS. 
See  Rbflbtim  Baii*. 

SEDUCTION. 

1.  In  suits  for  seduction,  yerdicts  are  seldom  disturbed  on  tiie  ground  of  exoessiye  damages. 

Harria  y.  Rupel,  209. 
3.  Where  the  eyidence  tends  to  support  the  yerdict,  it  will  seldom  be  disturbed  on  tiie  ground 

of  insufficiency  of  eyidence.-*iU(of. 
3.  In  a  suit  for  the  seduction  of  the  plaintiff's  wift,  her  statements  are  not  competent  eyi- 

dence  for  the  defendant.^-iftfVf. 

See  Nbw  Trial,  6,  7,  8. 

SET-OFF. 

1.  Except  where  the  code  has  otherwise  proyided,  mutuality  is  essential  to  a  set-off. — Kma- 
et  al.  y.  Dick,  20. 

2.  A  8etK>ff  is  good,  to  the  extent  of  the  sum  sued  for,  though  a  suit  upon  it  would  h«ye 
been  barred  by  the  statute  of  limitations,  at  the  date  of  the  cause  of  acdon  against  which 
it  is  pleaded.— Fox  y.  Barber,  809. 

8.  Suit  on  a  note.  Answer,  a  set-off.  Beply,  1.  A  denial.  2.  A  settlement  at  the  time  the 
note  was  giyen.    One  item  of  the  setoff  was  of  a  date  later  than  the  note. 

Held,  first,  that  the  date  of  an  item  of  a  set-off  is  not  condusiye,  eyen  if  it  be  j^rtma  Jbcie 
cyidence  of  the  time  the  item  accrued. 

Second,  that  under  the  issues  the  defendant  might  proye  all  the  items  of  his  set-off,  and  the 
pluntiff  would  haye  to  show  that  they  were  settled  in  the  note;  that  if  they  all  accrued  be- 
fore Ae  date  of  the  note,  the  note  would  be  prinui  facie  eyidence  of  settlement;  aUter,  as 
to  such  as  did  not  so  accrue. — Thornton  y.  WiOiams,  518. 

SHEBIFF. 

1.  Upon  money  paid  to  a  judgment-creditor  before  an  execution  issues,  or  after  the  execution 
is  issued,  but  before  it  is  in  any  manner  seryed,  the  sheriff  is  not  entitled  to  commission. — 
Miles  y.  Ohaver,  206. 

2.  And  where  the  execution-defendant  deliyered  to  the  sheriff  his  receipts,  taken  for  such 
payments,  it  was  held  that  they  could  not  be  considered  as  money — ^that  the  sheriff  had  no 
right  to  recciye  them  in  satisfaction  of  the  execution. — Ibid. 

Mcuf  Keep  Property  AUached.l  See  Attachicbnt,  2. 

Not  to  Interrogate  Tcdesmen.^  Sse  Ckixinal  Law,  19. 

SPECIAL  TERM. 
Indictment  ol.]  See  Cbixikal  Law,  7. 

STATE  PRISON. 

1.  The  conyicts  in  the  state  prison,  other  than  those  sent  to  Midiigan  City  under  the  act  of 
1859,  cannot,  under  existing  statutes,  be  worked  outside  the  prison  and  the  adjoining  state 
grounds.-^^Te^foii  et  al.  y.  MUUr  et  al.,  577. 
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S.  If  ft  came  of  oompkdiit  for  woiUng  them  ebewkeie,  ariM  in  Clark  ooonty,  the  Floyd  Cir- 
cuit Court  haa  no  jorisdiction  in  the  suit. — Ibid. 

STATUTES. 

Where  the  statute  of  a  foreign  state  Is  reHed  upon,  it  muBt  be  set  oat  in  the  pleadings  and 
prored  upon  the  trial. — DavtM  et  al.  y.  Rogen,  424. 

0/ foreign  ^ates.]         See  Eyidbkcb,  10, 11;  Maritime  Libks,  3. 
Tida  of]  See  Comstitutiohal  Law,  4  to  10. 

,  See  JuBiBDicTioK,  7. 

STATUTES  CONSTEUED,  CITED,  Ac. 

Statutbb  of  thb  Uritbd  States. 
U.  S.  at  large,  p.  290,  f  5,  Taxation  of  Patented  Lands,. 244 

Sbbbiov  Statutes  ow  the  State. 

1853,  p.  57,  DeacMts, 177 

p.  57,  Hosband  and  Wife, 416 

1855,  p.  57,  Pleading, 345 

^— p.  59,  Pleading  and  Practice, 533 

p.  60,  Pleading  and  Practice, 304 

—  p.  70,  Adjoaning  of  Circuit  Courts, : 54 

p.  78,  4  94,  Time  of  Holding  Courts  of  Common  Pleas, 320 

«— -  p.  137,  4  1|  Foreign  Insurance  Companies, 239,  241 

p.  159,  Protection  of  the  Sabbath, 397 

1357,  p.  61,  H  59,  60,  Incorporation  of  Cities, 400 

—— p.  89,  Licensing  Shows,  &c., 195 

—  p.  103,  OoTemment  of  State  Prison, , 1 ...  581 

1859,  p.  74,  Salaries  of  Goyemment  Officers, •.  292 

pp.  91,  94,  95,  Jurisdiction  of  Court  of  Common  Pleas, 848,  574 

p.  204,  ni»  Sale  of  Intoxicating  Liquors, 297 

— —  p.  230,  4  8,  Drawing  Warrants  on  the  Treasmy, 435 

Rbyibed  Statutes. 

1824,  pp.  342,  343,  344,  Tax  Sales, 245,  247 

1831,  pp.  269,  270,  ^  5,  Frauds  and  Perjuries, 9,  64,  78 

1838,  p.  118,  4  4,  Assignment  of  Written  Instmrnents, 87 

1843,  p.  52,  Valuation  and  Appraisement  Law,    7 

p.  200,  Evidence, 170 

p.  261,  Sale  of  School  Lands, 41 1 

p.  420,  4  40,  Acknowledgement  of  Deeds,  487 

p.  687,  4  110,  Limitations, 56 

p.  811,  Partition, 267 

1852,  Tol.  i.  p.  105,  44  3,  5,  Assessment  of  Taxes, 28,  355 

— p.  113,  4  82,  Listing  Corporation  Stocks, 28 

p.  182,  44  96, 101,  111,  112, 113,  Assessment  of  Taxes, 466 

p.  136,  4  136,  Assessment  of  Taxes, 285 

p.  137,  44  142, 148,  Delinquent  List, 286 
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1852,  Tol.  i.  pp.  157, 158,  $4  S8,  S4,  Banks, 138 

— —  —  p.  SKS9,  Conntj  Commissionen, 124 

-*—  •— ^—  p.  231,  Commufiioners  of  Deeds, 170 

p.  261 ,  $4  21 ,  25,  Descents, 504,  506 

—  — —  p.  257,  Constructing  Drains, 199 

p.  272,  Elections 124 

— — p.  292,  §  3,  Endosores  and  Trespassing  Animals^ 319 

p.  801,  4  10,  Frauds  and  Feijnries, 231 

p.  812,  Highways, 124 

p.  831,  incorporating  Insniaace  Companies,. 239,  240 

p.  344,  S  5,  Interest, 1 57 

p.  345,  ^  6,  8,  Ilsnry, 316 

p.  362, 1  8,  Marriage, 185,303 

—  — ^ p.  378,  Assignment  of  Notes,  &c., 498 

p.  379,  415,  Promissorj  Notes, 442 

p.  462,  \  1,  County  Offices, 183 

p.  467,  44  25,  26,  Supervisors, 183 

*-^  —  p.  478,  4  16,  Swamp  Lands, 434 

p.  495,  Vacation  of  Towns, 295 

1852,  Tol.  ii.  p.  2,  4  5,  Courts  to  frame  Process,  &c., 198 

—— p.  5,  4  5,  Jurisdiction  of  Circuit  Courts, • 489 

p.  9,  4  1,  Filing  Bond  of  Officer, 100 

p.  11,  4  4,  Deputy  Sheriffs, i 475 

--^ p.  17,  44  4,  5,  6,  Jurisdiction  of  Courts  of  Common  Fleas, 6, 11, 413, 489 

••— — p.  18,  4  11,  Jurisdiction  of  Courts  of  Common  Fleas, 336 

— — ' p.  33,  4  28,  Commencement  of  Actions, 14 

p.  37,  4  49,  Pleading, 134 

p.  40,  4  58,  Set-Off,    \ 90 

— '— p.  42,  4  66,  Defenses  to  Actions, \ 34 

'  pp.  42, 44,  44  67, 74,  Pleading— Demurer  and  Answer, 117 

p-44,4  78, Pleading^Written Instruments, 134,512 

p.  46,.44  94,  95,  99,  Practice  in  Courts, 277 

P-48,  44  .97,  99,  Practicfr—Amendments, 370,478,531 

p-67,f4  174, 175,  Practice— Garnishee, 475 

p.  68,  4176,  Liability  of  Garnishee, 454 

p.  77,  4  216,  Practice— Non-Besidents, 57 

p.  83,  4  244,  Impeadiing  Witnesses, 589 

p.  91,  4  281,  Certificate  of  Notary  Public, 170 

— p.  92,  4  283,  Exemplification  of  the  Becord, 515 

p.  93,  4  284,  Corporations, 171 

p.  94,  4  287,  Publication  of  Notice 172 

p.  95,  4  289,  Affidavits  taken  in  other  States, 172 

p.  97,  4  303,  Answering  Interrogatories, 282 

p.  97,  4  304,  Written  Evidence, : 172 

p.  108,  4  321,  Trial— Issues  of  Law  and  Fact, 456 

p.  114,  4  336,  Special  Verdicts, 335 

p.  1 15,  44  342,  343,  Practice— Exceptions, 35,  291 

— ' p.  116,  44  345,  347,  Practice— Beversals, 495,  526 

— p.  120,  4  363,  Dismissing  Actions, 516 
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1852.  Tol.  ii.  p.  191 

p.  ISS, 

p.  1S4, 

p.  158, 

p.  158, 

p.  159. 

p.  164 

p.  165, 

p.  197, 

p.  885, 

p.  827, 

p.  888, 

p.  229, 

P-S43, 

p.  850, 

p.  280, 

p.  288, 

p.  884, 

p.  862, 

p.  868, 

p.  864, 

p.  870, 

p.  374^ 

p.  877 

p.  878, 

p.  885, 

p.  896 

p.  897 

p.  408, 

p.  409, 

p.  422, 

p.  428, 

p.  488, 

p.  437 

p.  441 

p.  449, 

p.  451 

p.  459, 

p.  468, 

p.  464 

p.  488, 

p.  498 

p.  502, 
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H  871,  872,  Judgment  on  the  FlMdingt, 118,  407, 5S4 

S  882,  Judgment  on  Demnn«r, 370, 871,  515 

\  888,  Jadgments  in  Agreed  Cams 407 

\  522,  Prooeedingi  snppkmentaiy  to  Execntion, 228 

§  550,  AppeiJs  in  CitU  CMee, 128 

i  559,  Record— Entries  by  Clerk, 494 

f  582,  Appeal— Qneetions  of  Fact, 128 

4  586,  Beyiew  of  Jadgments, 896 

4  788,  Mandate, 100 

H  9, 10,  Goardiaa  and  Ward, 4«2 

4  1,  Arbitrations  and  Umpirages, 181 

H  2,  8,  4,  5,  Exceptions^Bond, 181 

H  6,  7,  Witnesses, 181 

H  7, 10,  Landlord  and  Tenant, 189 

5  18,  Administrator— Eyidence  ai 565 

4  187,  DiBtribation  to  Heirs, 287 

5  152,  Eyidence  of  rigbt  to  soe, 879 

4  159,  Non-Besident  Ezecntor 879 

Limitations  to  Criminal  Actions, 55 

H  12, 18, 15,  Criminal  Actions,.... «.   ..       54,55,121,888,847 

i  21,  Practice— Filing  AffidAyit, 110 

\  72,  Degrees  of  Crime, 151 

5  108,  Practice— Order  of  Trial, 150 

H  19i  Bill  of  Exceptions, 291 

^  125, 126,  Judgment  and  Execution, 44,  46 

4  1,  Election,  &c.,  of  District  Attorneys, 292 

M»  Punishment  of  Felonies, 580 

i  9,  Assault  and  Battery, 24 

4  19,  Larceny, 37 

f  22,  Beceiying  Stolen  Goods, 427 

M9,  Abettors  in  Crime, 54 

\  51,  Indictment  of  Accessory, 54 

i  21,  Fornication,  or  Adultry, 280, 283 

5  87,  Disturbing  Beligious  Meetings, 429 

S  54,  Misdemeanors, 185 

1 1,  Election,  &c.,  of  Justices  of  the  Peace, 806 

f  10,  Jurisdiction  of  Justices  of  the  PMce, 589 

i  48,  Party  may  be  made  a  Witness, 457 

i  68,  Appeals  from  Common  Pleas  Court, 169 

4  70,  Justices  Courts — Costs, 473 

5  8,  Bastardy, 392 

f  10,  Appeal  from  Justices  in  Criminal  Cases, 875 

\  31,  Form  of  Affidayit, 880 

STBEETS. 
See  CiTiBS. 


SUBSCBIPTION  OF  STOCK. 
See  CoRTORJLTiONs,  5 ;  Phomissobt  Notes,  2, 8;  Bailboad  Coxpant,  8, 4, 5, 7, 9, 10, 13. 
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SUBTERRANEAN  WATERS. 

If  the  owner  of  land  make  an  excayation  witiiin  his  own  premises,  and  thereby  drain  the 
well  or  subterranean  spring  of  another,  it  is  damnum  absque  tn/unVi,  and  no  action  will  lie. 
— The  New  Albany,  ^.,  Railroad  Co.  r.  PetenoH,  113. 

SUNDAY  LAW. 

Gaming  is  not  an  act  of  common  labor  or  nsnal  ayocation  within  the  prohibition  of  the  Sun- 
day law. — The  Stater.  Conger,  396. 

Verdict  received  on  Swuhy.]    See  CRiMiHiJL  Law,  18;  Vbrdict,  1. 

SUPERVISOR. 

Lucrative.]  See  Opficx,  &c.,  7. 

SUPREME  COURT. 

Cau$e8  rtmandedJ]  See  Pkacticb,  9. 

Judgments  affirmed.}  See  Pabcticx,  10. 

See  HusBASD  akb  Wife,  6;  Subxtt  ov  thb  Peace,  11. 

SURETYSHIP. 

1 .  Proceedings  to  try  the  question  of  suretyship  do  not  affect  the  proceedings  of  the  plaintiff. 
— Booker  etal,  v.  Wise,  276. 

2.  The  judgment  rendered  against  a  surety  is  the  same  as  against  his  principal.  If  a  surety 
does  not  apply  for  an  order  directing  the  sheriff  to  leyy  upon  and  exhaust  the  property  of 
the  principal  first,  &c.,  as  provided  by  statute,  he  cannot  complain  on  appeal  that  an  execu- 
tion might  be  issued  against  him  as  a  principal. — Ibid. 

SWAMP  LANDS. 
See  Claims  against  thb  Statx,  1,  2. 

T. 

TALESMEN. 
Sheriff  not  to  Interrogate.']  See  'Cbimikal  Law,  19. . 

TAXES. 

1.  The  situe  of  shares  in  an  insurance  company,  at  least  for  the  purpose  of  taxation,  is  the 
domicil  of  the  owner. — The  City  of  Evansville  t.  Hall,  27. 

2.  Money  or  capital  to  be  taxable  in  the  city  of  Evansville,  must  be  taxable  for  county  pur- 
poses in  the  county  of  Vanderburgh. — Ibid. 

3.  The  rights  of  eminent  domain  and  taxation,  may  be  exercised  for  public  purposes,  where 
no  constitutional  restriction  forbids  it.^^Anderson  y.  The  Kerne  Draining  Co.,  199. 

4.  There  is  no  constitational  prohibition  upon  local  taxation  for  objects  in  tfaemsdyes  local. 
— iWrf. 

5.  This  rose  distingmshed  from  the  school  cases.— -i^^^. 

6.  The  draining  of  marshes  and  ponds,  for  the  promotion  of  the  public  health,  is  regarded  as 
a  public  object,  for  the  furtherance  of  which  taxes  may  be  assessed;  but  the  draining  of 
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farms  to  render  them  more  prodnctire,  is  not  such  an  object,  and  a  corporation  oiganixed 
for  that  purpose  could  not  levy  and  collect  a  tax. — lUd. 

7.  The  trustees  of  a  town  hare  no  power  under  the  statute  to  assess  and  levy  the  oorpoiation 
tax  for  the  year,  after  the  third  Tueada^  in  Ma^.-^The  Town  of  WiUianupart,  f-c,  t.  Kent 
et  cU.f  306. 

8.  Sections  3  and  83  of  the  act  to  provide  for  Ifae  assessment  of  taxes  in  Indiana,  found  in  1 
R.  S.  pp.  105, 127,  are  constitutional. — Boyer  y.  Jones  et  al.,  354. 

9.  By  the  R.  8.  of  185S,  the  personal  property  of  a  tax-payer  is  the  primary  fund  out  of 
which  all  taxes  assessed  against  him  upon  poll,  personal,  and  real  estate,  are  to  be  col- 
lected, so  long  as  it  may  be  found  within  the  county .^-Conss  y.  Wtlaon,  466. 

10.  By  the  same  statute,  the  aggregate  amount  of  these  taxes  is  a  lien  upon  all  the  real  estate 
of  the  tax-payer  within  the  county;  and  no  part  of  such  real  estate  is  discharged  from  the 
lien  till  the  entire  amount  of  the  tax  is  paid;  though  the  application  of  a  part  payment  to 
a  particular  portion  of  such  real  estate,  will  relieve  such  portion  from  liability  to  sale  until 
the  remainder  is  exhausted.  And  this  lien  attaches  on  the  first  of  January,  annually. — 
Ibid, 

11.  An  execution  is  a  Uen  upon  the  defendant's  property,  as  against  all  persons,  from  its  de- 
livery to  the  officer;  yet  the  officer  holding  it  should  call  upon  the  defendant  for  payment 
before  he  makes  a  levy;  and  a  county  treasurer  must  do  so,  as  to  taxes,  before  he  levies 
upon  or  seizes  the  property  by  virtue  of  the  duplicate. — Ihid, 

12.  The  assignment  of  property  to  trustees  for  the  payment  of  debts,  is  not  such  a  transfer 
as  will  divest  the  lien  of  the  state  for  taxes. — Ibid. 

IS.  Q/More,  whether  a  Uen  for  taxes  holds  personal  property  under  any  and  all  circumstances. 
—Ibid. 

See  Advibbs  Possbsbiok,  2;  Dblihqukkt  List;  Taz-Titlb. 

TAX-TITLE. 

1.  Under  the  B.  S.  1824,  the  collector's  conveyance  of  lands  legally  sold  for  taxes,  invested 
the  purchaser  with  an  absolute  estate  in  fee  simple,  even  where  the  title  of  the  delinquent 
tax-payer  was  simply  an  equitable  one,  derived  from  the  United  States  by  entry,  the  final 
payment  of  the  purchase-money  having  been  made,  but  the  patent  not  having  yet  been 
issued. — Doe  ex  dem.  Dunn  v.  Hearick,  242. 

2.  The  patent,  in  such  case,  when  issued,  inured  to  the  benefit  of  the  collector's  grantee. — 
lUd. 

TENANTS  IN  COMMON. 
See  Will,  2. 

TENDER. 

1.  A  tender  of  the  simple  value  of  a  specific  article,  after  failure  to  deliver,  is  not  sufficient : 
interest  to  the  time  of  the  tender  should  be  included. — Hagnar  v.  Dimmick,  105. 

2.  Qacare,  whether  the  general  denial  and  tender  are  not  inconsistent  defenses. — Ibid, 

3.  QtuBre,  whether  the  code  prescribes  the  manner  in  which  tender  must  be  made,  to  bar  costs, 
viz.,  by  an  offer  to  confess  judgment. — Ibid. 

4.  Where  the  pliuntiff  recovered  one-third  more  than  was  tendered,  held,  that  the  tender  did 
not  bar  costs.~^Ibid. 
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TIMBER— TREES. 
See  CoxTiKACT,  10. 

TITLE  TO  REAL  ESTATE. 

Complaint  in  three  paragraphs  to  recorer  land — 1.  In  the  nsnal  form.  2.  Upon  a  title-bond,  for 
a  conyeyance  of  a  life  estate,  remainder  to  heirs,  given  by  ^.  to  bis  daughter  B.,  alleging 
that  since  its  execution  A.  had  died,  and  that  neither  he  nor  his  heirs  had  eonyejed;  that 

B.  was  also  dead,  and  the  plaintiff^  were  her  heirs.  3.  Like  the  second,  adding  tbat, 
throagb  the  ignorance  of  A.  and  the  person  who  prepared  the  bond,  a  mistake  occurred 
therein  by  using  the  word  heirs  instead  of  the  word  chUdreUy  they  using  the  former  as 
synonymous  with  the  latter,  and  intending  the  latter;  that  B.  was  put  in  possession  oa 
tenant  for  life.  Answer,  1.  The  general  denial  to  the  first  and  second  paragraphs,  and  that 
A.  did  not  execute  the  bond.  2.  That  A.  did  not  execute  the  bond,  minutely  setting  forth 
the  facts  relied  on.  S.  That  after  the  death  of  A,,  B.  and  her  husband  instituted  proceed- 
ings in  chancery  against  A.'i  heirs,  on  the  bond,  and  obtained  a  decree  and  a  deed  in  fee 
(the  said  heirs  consenting  thereto  as  an  advancement),  and  entered  upon  the  land  and  took 
it  as  their  distributive  share,  &c.,  and,  whilst  so  in  possession,  mortgaged  the  same  to 

C,  who  foreclosed,  and  bought  in  the  land  at  the  sale  under  Us  decree,  and  C.  sold  the 
land  to  the  defendant,  who,  not  relying  upon  said  sale  as  conveying  any  interest  other  than 
that  which  descended  to  B.  and  the  wife  of  C  (who  was  also  a  daughter  of  ^.),  on  the  same 
day  took  a  quitclaim  deed  from  the  other  heirs  of  A, 

Hdd,  on  demurrer  to  the  last  paragraph  of  the  answer,  that  the  proceedings  in  chancery 
vested  the  &e  simple  in  B.,  and  consequently  the  plaintiffs  had  no  title. — Small  et  al.  v. 
SowUmd  el  al.,  692. 

See  Adtbbsb  Posssssioh;  Cotbitaht;  Juiusdiction,  8;  Nvisaxob,  4;  PLBiiDiNO,  8; 
Tax-Title;  Ybkdok  and  Pvbohabbb,  5  to  U;  Will,  2. 

TOWNSHIPS. 
Orgammtion  of.]  See  CoBSTiTUTiONiLL  Law,  7. 

TOWNSHIP  TRUSTEE. 
Lucrative.]  See  Office,  &c.,  7. 

TRANSCRIPT. 

Of  Justice,  howfUed.]  See  Appeal,  8. 

TRESPASS. 
See  Pbacticb,  6. 

TRESPASSING  ANIMALS. 
See  Fbkcbs;  Pabtibs,  2. 

TRUSTS. 

1.  Under  the  statute  of  frauds  of  18S1,  a  declared  trust  in  respect  to  lands,  eonld  not  be  set 
up  by  parol  against  an  absolute  deed  importing  a  valuable  consideration  on  its  ftoe;  for 
such  tniit  was  inoperative,  unless  expressed  in  writing. — MUler  et  al.  t.  Blackburn,  6S. 
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2.  AUter,  with  implied  or  resulting  trusts. — Ibid. 

Bee  HcBBAND  and  Wifs,  2;  Fartnxmhip;  Taxbs,  12. 

U. 

i 

USE  AND  OCCUPATION. 

Iq  ftn  action  for  the  nse  and  occapation  of  premises,  the  plaintiff  may  recover  wtiat  the  n^e 
was  worth  daring  the  occupancy  of  the  defendant,  although  that  snm,  in  proportion  to  the 
anonal  yalne,  he  greater  than  the  time  of  the  occupancy  in  proportion  to  the  wole  year. — 
Hane$  r.  Worthington,  320. 

USURY. 

1.  Qumre,  whether  bargaining  for  nsarious  interest  at  one  time,  and  reoeiring  it  at  a  snbse- 
quont  time,  constitute  separate  offenses,  so  that  a  prosecution  barred  as  to  the  baigainiiig:, 
would  lie  as  to  the  receiying. — Swinney  v  The  State,  315. 

2.  If  such  a  prosecution  would  lie,  the  usurious  interest  must  be  proved  to  have  been  received 
from  the  person  from  whom  it  is  charged  in  the  information  to  hare  been  received. — Ibid. 

3.  Where  three  of  five  notes  had  been  paid  with  usurious  interest,  and  enit  was  brou^t 
upon  the  remaining  two,  which  were  not  usurious,  the  Court  deducted  the  usurious  interest 
paid  upon  the  former  notes,  with  10  per  cent,  thereon,  and  gave  plaintiff  costs.  Hefd,  cor- 
rect.—-iSsaiicAaiii/)  V.  Leoffan,  401. 

4.  Prosecution  for  receiving  usurious  interest.  The  affidavit  states  that  the  defendant  *' cor- 
ruptly contracted  for  and  received,"  &c.  The  information  doee  not  contain  an  avennent 
to  that  effect  A  motion  to  quash  was  overruled.  Held,  that  the  motion  to  quash  should 
have  been  sustained.  To  constitute  the  offense  of  usury,  a  corrupt  or  usurious  intention  is 
requisite.  Of  oooxse  the  corrupt  or  usurious  intent  should  be  charged  in  the  informationy 
which  should  be  as  certain  as  an  indictment. — Block  v.  The  State,  425. 

See  Bills  ov  Exchakob;  CoirBTiTfrTioNAL  Law,  2;  Infobvatioh,  3;  Mortoags,  2. 

V. 

VALUATION  AND  APPRAISEMENT. 

A  promissory  note  "waiving  appraisement  laws,"  is  substantially  a  promise  to  pay  the 
amount  ''without  relief  from  valuation  laws." — Ves^  et  at,  v.  Reynolds,  444. 

See  CoKSTiTUTiovAL  Law,  11;  Judomknt,  1, 8. 

VARIANCE. 

1.  Where  the  record  does  not  properly  contain  the  evidence,  the  Supreme  Court  cannot  de- 
termine whether  there  was  a  variance  between  the  note  sued  on  and  that  produced  in  evi- 
dence.— Booker  et  al.  v.  Wise,  276. 

2.  If  an  indictment  charge  A,  with  stealing  a  horse,  and  the  proof  show  that  he  stole  a  horse, 
saddle,  and  bridle,  there  is  no  variance. — Jackson  v.  The  State,  327. 

3.  The  plaintiff,  John  C.  Harvey,  alleges  that  the  defendant,  by  his  note,  &c.,  promiud  to  pay 
the  plaintiff  a  certain  sum  of  money.  A  copy  of  the  note  is  set  out,  and  constitutes  a  part 
of  the  complaint,  and  from  this  it  appears  that  the  note  was  payable  to  J.  C,  Harvey,  Hdd, 
that  the  averments  in  the  complaint,  together  with  the  copy  of  the  note  constituting  a  part 
of  it,  are  equivalent  to  a  direct  allegation  diat  the  note  was  made  to  the  plaintiff  by  the 
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name  of  «/l  C,  Harvey;  and  the  production  of  the  note  wm  soffident,  without  any  other 
proof,  to  Bostain  the  action,  it  not  being  denied  under  oath  that  it  was  payable  to  the  plain- 
M.^Farl^  T.  Harvey,  877. 

Betwem  Verdict  itnd  Jiidgmmt.]  See  Pkactics,  29. 

See  Ambhdmbnt;  Cbakgbst,  1. 

VENDOR  AND  PUKCHASER. 

1.  Whero  a  contract  for  the  sale  and  conyejance  of  land  provided  that  the  first  payment  of 
the  purchase-money  should  be  made  "by  the  first  day  of  August"  it  was  held  that  an  offer 
to  pay  on  the  81  st  day  of  Julif  was  not  premature.  The  language  quoted  is  equivalent  to 
"on  or  before/'  &c.— ParA»r  y.  McAllister,  12. 

2.  Where,  by  the  terms  of  a  contract  for  the  sale  and  oonyeyance  of  land,  the  payment  of  the 
first  installment  of  the  purchase-money  was  to  precede  the  execution  of  the  deed,  but  tbe 
vendor  refused  to  receive  the  money  and  execute  the  deed,  a  complaint  by  the  vendee  for 
specific  performance,  is  not  bad  for  not  containing  an  averment  of  a  tender  of  the  notes 
and  mortgage  for  the  subsequent  installments. — Ibid* 

3.  An  action  for  the  specific  performance  of  such  a  contract,  must  be  commenced  in  the 
county  whero  the  land  is  situate. — Ibid, 

4.  Where  tbe  answer  in  such  an  action  set  up  the  tender  of  a  deed,  and 'set  forth  a  copy  of  it, 
a  demurrer  upon  the  ground  that  the  wife  of  the  vendor  was  not  joined,  was  held  bad,  be- 
cause it  was  not  shown  that  he  had  a  wife.  That  fact  should  be  affirmatively  shown  by  a 
reply. — Ibid. 

5.  A  contract  to  make  a  deed  or  to  convey,  implies  that  the  conveyance  shall  give  the  vendee 
a  sufficient  title,  in  view  of  the  provisions  of  the  statute  defining  what  a  deed  must  contain. 
—Ihid, 

6.  Upon  an  executory  contract  to  convey  land  by  deed  with  covenants  of  warranty,  the  seller 
must  have,  and  offer  to  convey,  a  perfect  title,  at  the  time  the  last  installment  of  purchase- 
money  becomes  due  and  the  deed  is  to  be  executed,  to  enable  him  to  recover  unpaid  pur- 
chase-money.— Small  V.  Reeves,  168. 

7.  Where  a  deed  is  made  and  accepted  and  possession  taken  under  it,  want  of  title  will  not 
enable  the  purchaser  to  resist  the  payment  of  the  purohase-money,  or  recover  more  than 
nominal  damages  on  his  covenants,  while  he  retains  the  deed,  and  possession,  and  has  been 
subjected  to  no  inconvenience  or  expense  on  account  of  the  defect  of  title. — Ibid, 

8.  Where  incumbrances  constitute  the  defect  of  title,  the  purchaser,  where  they  are  embraced 
by  the  covenants  in  his  deed,  may  pay  them  off,  and  set  up  the  amount  in  bar  of  recovery 
of  an  equal  amount  of  purchase-money.  And,  perhaps,  he  may  temporarily  eiyoin,  under 
circumstances,  the  collection  of  the  purchase-money.-^/^. 

9.  In  all  cases  where  the  purchaser  is  evicted  upon  a  paramount  title,  within  his  covenants, 
he  may  set  up  the  damage  in  bar  of  recovery  of  unpaid  purchase-money;  or,  if  the  pur- 
chase-money has  been  all  paid,  he  may  sue,  and  recover  for  full  damages,  upon  his  cove- 
nants.   It  is  otherwise  where  the  deed  is  without  covenants. — Ibid, 

10.  Any  adverse  possession,  but  especially  such  as  Is  alleged  in  this  case,  at  the  time  of  the 
conveyance,  t^  seems,  is  an  eviction,  and  renders  the  conveyance  made  utterly  void. — Ibid. 

11.  A  judgment  against  a  vendor  accruing  between  the  sale  and  the  execution  of  the  deed, 
is  a  breach  of  the  covenant  against  incumbrances.  It  becomes  a  lien  upon  the  land  to  the 
extent  of  the  unpaid  purchase-money;  and  though  the  purchaser  cannot  (he  having  extin- 
guished no  part  of  the  incumbrance)  recover  more  than  nominal  damages  in  a  suit  upon 
the  covenant,  yet  he  may  pay  the  incumbrance,  and  set  up  the  amount  hi  bar  of  a  recoveiy  of 
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unpaid  purehaae-moiiey.  And  h«  may  Nt  up  tfaii  defense  af^ainst  the  lint  note  that  (alls 
due.— ^fe/moR  y.  CrmffmileM,  177. 
12.  A,  sold  a  piece  of  land  which  he  held  bj  a  title-bond,  and  upon  whidi  he  had  made  tuIu- 
able  improTements,  to  B.,  assigning  the  title-bond,  and  agreeing  in  writing  to  gire  posses* 
slon  of  the  land  and  improyements  on  a  certain  future  day;  but  before  that  day  the  im- 
proYomonts  were  destroyed  by  fire.  Hdd,  that  B.  must  sustain  the  loss. — Thompaon  y. 
Norton  et  al.,  187. 

See  MoRTOAOB,  4;  Schooi.  Laitds;  Tax-Titia. 

VENUE. 

Error  cannot  be  assigned  upon  the  mling  on  an  application  for  a  change  of  ytxmt.'^MeCarkle 
y.  Tlie  StaU,  39. 

See  IvroBM ATiov,  3. 

VERDICT. 

1.  A  yerdict  may  be  returned  on  Sunday;  and  the  Court  may  sit  on  that  day  to  roceiye  it, 
and  to  receife  any  motion  or  order  touching  it,  and  the  discharge  of  the  jury  rendering  it. 
^McCorkU  y.  The  State,  89;  Joy  y.  The  State,  189. 

2.  Verdict  as  follows :  "We,  the  jury,  find  the  defendant  guilty  as  chaiged  in  the  indictment, 
and  that  he  be  aentenced  to  the  ttate  prison  for  a  term  of  two  years.  Held,  substantially  good. 
-^O'Herr'm  y.  The  State,  420. 

8.  The  affidayit  of  a  juror  is  not  competent  to  impeach  the  yerdict. — Sinclair  y.  Roush,  450. 

Reception  of.]  See  Practicb,  8, 12, 18,  19,  29. 

See  CovTSACT,  18;  Cbixixal  Law,  18,  49;  Naw  Tsiai.,  12;  Nuxsanck,  8;  Plbadutg, 

11,  21;  Sbbuction,  1,  2. 

• 

VERIFICATION. 

See  PLBADiiro,  2,  28. 

f 

W. 

WAGER. 

If  A,  sell  goods  to  B,  and  C,  and  take  their  notes  for  payment,  a  wager  between  B.  and  C. 
to  determine  which  shall  pay  the  notes — A.  not  being  a  party  to  the  wager— cannot  affect 
A.*i  right  of  action  against  itum.-^Maultby  y.  Wolf,  457. 

WARRANT. 

Of  Auditor  of  State,]  See  Claims  aqaihst  thb  State. 

WARRANTY. 
See  CoNTSACT,  4;  CoyBXAVT,  2;  Gua^uvtt. 

WATERCOURSES. 
See  SuBTBRBAVBAir  Watbbs. 

WATER-CRAJFT  LAW. 
See  Mabitixb  LiBira. 
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-i  WIDOW. 

See  Descent;  Dower. 


h 
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WILL. 

1 .  Where  a  testator  made  his  children  rosidnarj  legatees,  to  whom  all  his  property  after  the 
payment  of  debts  and  specific  l^;acies,  was  to  pass  as  legatees,  not  as  heirs,  giring  his  ex- 
ecator  control  of  the  property  during  their  minority,  it  was  held  that  ^  137,  2  H.  S.  p.  280. 
did  not  apply  so  as  to  pass  the  control  of  the  property  to  the  guardian. — Branch  t.  IIol- 
craft,  237. 

2.  Item  in  a  will  as  follows :  "My  will  and  desire  is  that  the  farm  on  which  I  now  live,  to- 
gether with  the  water  grist  mill,  be  rented  out  and  tibe  rents  applied  to  the  support  and 
education  of  my  three  youngest  children,  yiz.,  Isaac,  Hiram,  and  William  3f.  Miller,  and 
to  the  support  of  my  >vife,  Anna  Miller,  and  to  keep  the  said  farm  and  mill  in  repair,  until 
my  son  Isaac  shall  attain  the  age  of  twenty-one  years.  At  that  time,  if  they  see  cause,  the 
mill  and  land  to  be  sold,  and  the  proceeds  thereof  equally  divided  by  the  said  Isaac,  Hiram, 
and  William  M,  Miller  (my  wife,  however,  reserying  to  herself  her  right  of  dower  in  said 
premises  during  her  natural  life,  and  at  her  death  to  reyert  to  the  said  Isaac,  Hiram,  and 
William);  but  should  either  die  before  that  time,  the  whole  to  descend  to  the  sunrivor;  and 
should  there  be  any  overplus  remaining  out  of  the  rent,  it  shall  be  put  out  at  interest  for 
the  benefit  of  the  children."  WilUam  M.  died  during  the  minority  of  Irnac,  Hiram  being 
yet  alive;  but  afterwards  Hiram  died  intestate  without  issue,  leaving  a  widow.  After  the 
death  of  William  M,,  but  before  that  of  Hiram,  Isaac  conveyed  his  undivided  half  of  the 
property  derived  from  the  will,  to  one  Cox» 

Held,  first,  that  upon  the  death  of  William  M,,  if  not  at  the  death  of  the  testator,  the  homo 

farm  and  mill  vested  in  Isaac  and  Hiram,  subject  to  the  widow's  right  of  dower. 
Second,  but  if  the  property  did  not  vest  till  the  mf^jority  of  Isaac,  he  and  Hiram  then  became 

tenants  in  common  of  it. 
Third,  that  where  in  the  construction  of  such  a  clause  in  a  wUl,  there  is  a  doubt  as  to  which 

point  of  time  it  was  intended  the  estate  should  vest,  the  earliest  will  be  taken  as  being  the 

most  equitable  to  the  heurs  of  all  the  devisees. 
Fourth,  that  Isaac  inherited  nothing  from  Hiram. 
Fifth,  that  a  party  claiming  under  Cox  could  recover  to  the  extent  of  his  interest  as  grantee 

of  Isaac, — MiUer  et  al.  v.  Keeffan  ef  al.,  502. 

See  HusBAiTD  and  Witb,  2,  4;  Jubisdictiok,  5. 

WITNESS. 

1 .  Where  the  Court  orders  a  separation  of  the  witnesses,  and  a  party  retains  one  of  his  wit- 
nesses in  the  house,  whereby  he  hears  the  testimony  of  the  others,  the  Court  may  refuse  to 
hear  his  testimony. — Jackson  v.  The  State,  327. 

2.  The  code  has  not  changed  the  common-law  rule,  that  the  state  cannot  be  allowed  to  im- 
peach its  own  witness  in  a  criminal  proceeding. — Qainn  v.  TTie  State,  589. 

3.  The  character  of  a  witness  cannot  be  impeached  by  proof  of  a  single  act  of  immorality. — 
Long  V.  Morrison,  595. 

See  Admibsioxs;  Aoekct;  Ba8Tari>t,  1,2,  3;  Cha.ncert,  5;  Evidence,  14,  15;  New 

Trial,  1. 

WORK  AND  LABOR. 
See  Plbadiko,  36, 88. 
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